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OF 


HON. TOM C. CLARK, OF TEXAS 


APPOINTED JUNE 15, 1945* 





BANKING FACILITIES PROVIDED BY BANKS AT ARMED 
FORCES INSTALLATIONS 


Continuance of the facilities maintained by national banks at military 
installations heretofore provided under arrangements effected by the 
Secretary of the Treasury upon request of the Secretary of War 
is authorized under 12 U. 8.0.90. _ 

Such facilities were inaugurated as emergency war measures and are 
provided only at places where ordinary banking facilities are non- 
existent, inadequate or available at remote distances. They do not 
engage in the general business of banking, including loans, trusts | 
or discounting of commercial notes, which is required to be trans- 
acted in the regular offices of the banks or their established branches 
(12 U. 8. ©. 86, 81). 

The question submitted involving authority of State banks under State 
laws to maintain such facilities is not passed upon at this time 
since they are established and maintained only at the request of the 
Treasury Department. If the State supervising authorities should 
object to a State bank performing such duties or the bank itself 
does not desire to do so, it is the practice of the Treasury Depart- 
ment to employ a national bank. 

JANUARY 20, 1948.** 


Tm Srogeraky or THE THEasury. 
Tm Sucgerarky or THE Army. 

GzntizmeEn : I refer to letters of May 21, 1947, from the 
Under Secretary of War, and July 14, 1947, from the Acting 
Secretary of the Treasury, regarding the authority to con- 
tinue certain facilities heretofore provided by banks at 
Army installations under arrangements effected by the Sec- 
ee ee ee ee cae meee ene ee 

ar. 


The nature of the facilities provided by the banks is in- 
dicated by the following excerpts from a letter addressed by 
the Under Secretary of the Treasury to the President of the 
First National Bank of Montgomery under date of July 10, 
1948: | 


*Entered on duty J 
. “Released f or publication Jel July 26, 1957. 


2 Banking Facilities at Military Installations 


“The Treasury is desirous of having The First National 
Bank of Montgomery, Montgomery, Alabama, under its 
designation as a Depositary and Financial Agent of the Gov- 
ernment, perform the following functions at Maxwell Field 
for the duration of the emergency: (1) provide paying and 
receiving facilities for Army personnel, including custodians 
of Post Exchange funds, company funds and other similar 
unit funds; (2) furnish cash to Finance Officers, except cash 
for month-end payrolls; (8) accept deposits from Finance 
Officers for credit to the account of the Treasurer of the 
United States; (4) sell War Savings Bonds and Stamps; 
and (5) sell cashier’s checks and bank money orders. All 
the foregoing services should be rendered without charge to 
the Army personnel, except for the sale of cashier’s checks 
and bank money orders. Authorization to perform these 
functions at Maxwell Field is contingent upon the military 
authorities providing adequate quarters at the Post and 
military protection to the extent necessary. 

“* * * It should be understood that the facility will be 
in no sense a branch bank but will be a function which your 
bank has been requested to perform by virtue of its desig- 
nation as a Depositary and Financial Agent of the 
Government.” 

The functions performed at the facilities in question do 
not include, for example, the following types of transactions 
commonly performed by banks: loan business, trust business, 
and the discounting of commercial paper. All accounts with 
‘respect to these facilities are maintained at a regular office 
of the bank. Nor is it contemplated that the functions will 
be financially profitable. The Secretary of the Treasury 
. allots the designated banks 2% depositary bonds in amounts 
sufficient to offset the net cost to the banks of the services 
rendered. In addition, the Army furnishes free quarters, 
janitor service, lighting, heat, and other utilities, and guard 
protection. 

The facilities in question are provided only at places where 
ordinary banking facilities are nonexistent or available only 
at distances too remote to serve the purpose intended to be 
accomplished or are otherwise inadequate. I am informed 
that one-third of the facilities authorized at the present time 
by the Secretary of the Treasury are maintained at Army, 


41 Op. A.G. The Secretaries of the Treasury 3 
and the Army 


Navy, and Veterans Administration hospitals. As indicated 
by the above-quoted letter, the system of establishing and 
maintaining these facilities was inaugurated during the war 
as an emergency measure. It has been conducted on a volun- 
tary basis, and no bank has been compelled against its will 
to participate. The number of facilities established has been 
greatly reduced since the cessation of active hostilities. 

The statutes authorizing the designation of banks as de- 
positaries of public moneys and financial agents of the Gov- 
ernment appear in parallel wording in various places in the 
United States Code. The provision relating to national 
banks reads as follows: 

“All national banking associations, designated for that 
purpose by the Secretary of the Treasury, shall be deposi- 
taries of public money, under such regulations as may be 
prescribed by the Secretary; and they may also be employed 
as financial agents of the Government; and they shall per- 
form all such reasonable duties, as depositaries of public 
money and financial agents of the Government, as may be 
required of them. * * *” (12U.S.C. 90) 

Under the quoted provision, banks have frequently been 

called upon by the Department of the Treasury to perform 
functions not substantially different from those which are 
included in the program presently under discussion. In 
an opinion dated May 9, 1947, the General Counsel of the 
Treasury recites a large number of activities conducted by 
banks as fiscal agents of the Government, and concludes: 
- “T do not see how, in this framework of activities, the ren- 
dition of banking services to the armed forces of the United 
States could fail to be regarded as a proper function of a 
‘financial agent of the Government’.” 

I entirely concur in the conclusion just stated. The serv- 
ices rendered under the instant program find a substantial 
counterpart in functions long performed by Government 
agencies, such as the Finance Department of the Army or the 


112 U. S. C. 90 for national banks; 12 U. 8S. C. 265 for banks with deposits 
insured by the Federal Deposit Insurance Corporation; 12 U. 8. C. 832 for 
State banks members of the Federal Reserve System; 12 U. 8. C. 891 for Fed- 
eral Reserve Banks; 12 U. 8. C. 1024 (‘fiscal agents” only) for Federal Inter- 
mediate Credit Banks; 12 U. 8. C. 1188b (‘fiscal agents’ only) for the Central 
Bank for Cooperatives, Production Credit Corporations, Production Credit Asso- 
clations, the Federal Farm Mortgage Corporation and Banks for Cooperatives ; 
12 U. 8. C. 1172 (4) (‘fiscal agents” only) for National Agricultural Credit 
Corporations. 
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Post Office Department. The furnishing of such facilities 
at Army installations clearly furthers important Govern- 
ment operations by, inter alia, promoting the morale of 
Army personnel and reducing absenteeism and loss of time 
in obtaining necessary banking services. 

National banks are, of course, subject to certain legal 
restrictions in the establishment of branches (12 U.S. C. 
36),? and the “general business” of 2 national bank is by law 
required to be transacted in its home office and in its duly 
established branches (12 U. S. C. 81). But the facilities in 
the present program are clearly not branch banks in the 
ordinary sense of the words. They do not, as noted above, 
perform all the functions usually performed by branch 
banks. Nor are they intended for the use of the general 
public. Furthermore, the legislative history of the pro- 
visions restricting the establishment of branches by national 
banks does not indicate a congressional intention to limit the 
authority of the Secretary of the Treasury to use national 
banks as financial agents of the Government. I perceive no 
justification for construing either 12 U.S. C. 36 or 12 U.S. C. 
81 as limiting the broad authority vested in the Secretary of 
the Treasury to utilize national banks as depositaries of 
public moneys and financial agents of the Government. See 
also Merchants’ Bank v. State Bank, 10 Wall. 604, 651; 29 
Op. A. G. 81, 87-88; 34 zd. 1, 3. 

I therefore conclude that the continuance of the facilities 
maintained by national banks at military installations in the 
circumstances herein indicated is authorized. 

The question submitted by the Under Secretary of War 
involved also the authority of State banks, under State laws 
relating to branch banks, to maintain such facilities. I find 
it unnecessary, however, to pass upon that question at this 
time, since such facilities are established and maintained 
only at the request of the Treasury Department and I have 
been informed by that Department that— 

“* * * in the event that any eligible State bank does not 
wish to perform any of the functions desired by the Treas- 
ury, or if the Treasury is on notice that the State supervising 
authorities would object to the performance of such duties by 


8 Subsection 86 (f) provides that this term shall include “any branch bank, 
branch office, branch agency, additional office, or any branch place of busi- 
ness * * © at which deposits are received, or checks paid, or money lent.” 
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a State bank under their jurisdiction, this Department does 
not insist that the bank accept designation or perform such 
functions. In cases of this character, it is our practice 
to employ a National bank.” 
Sincerely yours, 
TOM C. CLARK. 


AUTHORITY OF UNITED STATES TO RECONVEY TITLE 
TO LAND TO NORTH DAKOTA STATD UNIVERSITY 


Under authority of the act of April 5, 1944, c. 172, 58 Stat. 190, the 
United States, acting through the Bureau of Mines, Department of 
the Interior, received from the State University and School of 
Mines of North Dakota title to a tract of land by a deed dated July 
27, 1044, which provided that in the event the United States shall 
for one year cease to use the property for purposes therein granted, 
title would revert to the grantor. Upon completion of a pending 
project of the Bureau of Mines, the tract will cease to be used for 
the purposes granted, and the university has suggested that the 
land be conveyed to it when the Bureau ceases to use it. 

The deed conveyed a base or determinable fee, sometimes called an 
estate upon conditional limitations, and under its term the property 
will revert to the grantor one year after the Bureau of Mines has 
ceased to use it. 

However, the act of April 5, 1944, provides that all dispositions of 
property acquired under it are to be made “subject to approval by 
Congress.” This is a positive application of the general rule con- 
tained in Article IV, section 3 of the Constitution prohibiting the 
disposal by Government officers of property of the United States 
without express legislative authority. 

Nor do the statutes relating to the disposition of surplus property per- 
mit disposition of the tract in question. Therefore, without con- 
greesional approval the United States may not convey its right, 
title and interest in the tract to the State University and School of 


Mines. 

Avucusr 24, 1948.* 
Tue Seceeraky oF THE INTERIOR. 

My Dear Mr. Secnrerary : This is in response to the letter 
of Mastin G. White, Acting Assistant Secretary of the De- 
partment of the Interior, dated June 10, 1948, requesting my 
opinion concerning the authority of the Government of the 
United States to convey to the State University and School 
of Mines of North Dakota title to certain property which 


*Released for publication January 15, 1958. 


6 Reconveyance of Land Title 


became part of the lands of the United States under authority 
of the act of April 5, 1944, 58 Stat. 190. 

By deed dated July 27, 1944, the University of North 
Dakota conveyed to the United States title to a tract of 0.681 
of an acre, more or less, in Grand Forks County, North 
Dakota, subject to the following provisions: 

“In the event the said grantee, United States of America, 
acting through the United States Department of the Interior, 
Bureau of Mines, shall cease to use the property for the pur- 
poses herein granted for a period of one year, the title to said 
property shall revert to and vest absolutely in said grantor, 
The State University and School of Mines of the State of 
North Dakota : Provided, That the grantee, United States of 
America, or its assigns, shall have the right within six months 
therefrom to remove the buildings, machinery and equip- 
ment, and other real or personal property, from the premises 
herein: conveyed, and shall restore the land as near as practi- 
cable to its original condition if appropriations aré available 
therefor.” 

It now appears that the Bureau of Mines, pursuant to the 
act of March 25, 1948, Public Law No. 454, 80th Congress, 
2d session, proposes to establish a lignite research laboratory 
on a site in Grand Forks, North Dakota, to be donated by the 
same university. Upon completion of this project, the 
Bureau of Mines will have no further use for the land con- 
veyed by the deed of July 27, 1944. The university authori- 
ties have suggested that title to this land be conveyed to the 
School when the Bureau of Mines has established its labora- 
tory on the new site. 

This poses a general question which has a twofold aspect, 
namely, the extent of the reversionary rights held by the 
university, and the authority of the United States to convey 
the interest it now owns. This will be answered by discuss- 
ing the nature of the estate given by the grantor to the Gov- 
ernment, the law applying to the proposed conveyence, and 
the application of the surplus property law. 

The language of the deed to the United States is clearly 
that which gave to the Government a fee-simple state of a 
qualified nature. This qualification is known in the law as a 
base or determinable fee, sometimes called an estate upon 
conditional limitation. “When land is granted for certain 
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purposes, as for * * * a public building, or the like, and it is 
evidently the grantor’s intention that it shall be used for such 
purpose only, and that, on the cessation of such use, the estate 
shall and, without any re-entry by the grantor, * * *” a base 
or determinable fee is created. 1 Tiffany, Real Property (2d 
Ed.) sec. 98, p. 384, and cases cited therein. See also, 4 
Thompson, Real Property (Perm. Ed., 1940) sec. 2031, p. 551 
and 19 Am. Jur. p. 486. ‘Therefore, under the terms of the 
deed the property will revert to the grantor one year after 
the Bureau of Mines has ceased to use it. 

The act of April 5, 1944, 58 Stat. 190, authorized the Sec- 
retary of the Interior to acquire property for the construction 
and operation of demonstration plants to produce synthetic 
liquid fuels from a variety of substances to aid in the prosecu- 
tion of the war. All dispositions of property acquired under 
this act by the Secretary of the Interior are to be made “sub- 
ject to approval by Congress.” This provision is a positive 
application of the general rule which prohibits the disposal 
by Government officers of property without express legisla- 
tive authority. In 33 Op. A. G. 570, it is stated [p. 572): 

“Under the Constitution (Art. IV, Sec. 3), “The Congress 
shall have power to dispose of and make all needful rules and 
regulations, respecting the territory or other property be- 
longing to the United States’; and it has become an axiom of 
administrative law that the Executive has no authority to 
dispose of property of the United States or even to transfer it 
from one department to another except under statutory au- 
thority. * © 69) 

Recent judicial expressions in conformity with this opinion 
are United States v. California, 382 U.S. 19, 27 (1947) ; City 
of Springfield v. United States, 99 F. 2d 860, 863 (C. C. A. 1, 
1988), cert. den., 306 U. S. 650 (1939); United States v. 
Warmsprings [rr. Dist., 38 F. Supp. 289, 244 (D. Ore. 1940). 

It is impossible for the property to be disposed of as sur- 
plus through the War Assets Administration. By the act of 
June 30, 1948, Public Law No. 862, 80th Congress, 2d session, 
this agency is to cease its functions on February 28, 1949, and 
property not declared surplus as of the approval date of the 
act is to be disposed of in accordance with existing law with- 
out regard to the Surplus Property Act of 1944, as amended. 
Pursuant to this act the Administrator of the War Assets 
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Administration issued an order dated July 2, 1948, Reg. 1, 
Order 12, 18 F’. R. 8814, prohibiting declarations to the War 
Assets Administration or its disposal agencies of sarplus 
property. This means that before the Secretary of the In- 
terior can dispose of the property in question it will be 
necessary for Congress to give its approval as is required 
under the act of April 5, 1944, 58 Stat. 190. 

In view of the foregoing, I am of the opinion that without 
congressional approval there is no authority under which the 
United States could make a conveyance of all its right, title 
and interest in the property to the State University and 
School of Mines of the State of North Dakota. 

Sincerely yours, 
PEYTON FORD, 


Acting Attorney General. 


‘PROVISIONS FOR PUBLIC BENEFIT ALLOWANCES UNDER 
SURPLUS PROPERTY ACT OF 1944 DISCONTINUED AS TO 
DISPOSAL OF PERSONAL PROPERTY 


Provisions for public benefit allowances in section 18 (a) of the Sur- 
plus Property Act of 1944 (October 3, 1944, c. 479, 58 Stat. 765, 
770-771) were abrogated when priorities and preferences as to the 
disposal of personal property were discontinued by paragraph 7, 
under the heading “Surplus Property Disposal,” of the Supplemen- 
tal Independent Offices Appropriation Act, 1949 (June 30, 1948, c. 
775, 62 Stat. 1196, 1203). 

October 4, 1948. 

HOoNnoR4BLE JEss Larson, 

Administrator, War Assets Administration. 

My pear Mr. ApmrnistratTor: You have asked for an ex- 
pression of my views with reference to the conclusion reached 
by your General Counsel that public benefit allowances made 
pursuant to section 13 of the Surplus Property Act of 1944 
come within the meaning of the term “preferences” as used 
in paragraph 7 under the heading “Surplus Property Dis- 
posal” of Public Law 862, 80th Congress. That paragraph 
provides: 

“(7) Priorities and preferences provided for in the Sur- 
plus Property Act of 1944, as amended, shall not continue 
beyond August 31, 1948, as to the disposal of personal prop- 
erty but shall continue as to the disposal of real estate.” 
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I have given the problem here presented the most careful 
study, inasmuch as the welfare of our schools, hospitals, and 
similar institutions is a matter of paramount importance to 
the Nation. The privileges granted by section 13 of the 
Surplus Property Act of 1944 have been, I am informed, of 
enormous value in meeting the needs of these institutions 
during the last several years. The pressures imposed upon 
them by present-day conditions still exist. However, in the 
light of the legislative history of Public Law 862, the con- 
clusion appears inescapable that the Congress intended, with 
respect to personal property, to do away with the public 
benefit allowances provided for in section 13 of the Surplus 
Property Act of 1944, as well as with all other priorities and 
preferences. 

The portion of the legislative history which appears to me 
to be most compelling is that concerning the proposed Fed- 
eral Property Act (S. 2754, 80th Cong., 2d sess,, and its com- 
panion bill, H. R. 6276). Section 302 (a) of S. 2754, as re- 
ported by the Senate Committee on Expenditures in the 
Executive Departments, was rephrased by inserting a. pro- 
viso which would have permitted the continuance of public 
benefit allowances until December 31, 1949. However, the 
proposed Federal Property Act did not come to a vote and 
when the Senate Committee on Appropriations included in 
the Supplemental Independent Offices Appropriation Act, 
1949 (Public Law 862) provisions relating to priorities and 
preferences on the same general basis as in the proposed 
Federal Property Act, those provisions terminated priorities 
and preferences as to personal property without including 
the beneficial proviso drafted by the Senate Committee on 
Expenditures. 

Regrettable as this result may be, I am required to inter- 
pret the law as I find it, and in so doing I am constrained to 
conclude as I have indicated above. 

With kind regards, 

Sincerely yours, 
TOM C. CLARK. 
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CORRECTION OF MILITARY AND NAVAL RBECORDS 


Under section 207 of the Legislative Reorganization Act of 1946 of 
August 2, 1946, c. 753, 60 Stat. 837, as amended, which provides 
for the correction of military and naval records when necessary to 
correct an error or to remove an injustice, the Board for the Cor- 
rection of Naval Records has directed the Commandant of the 
Marine Corps to take such action as may be necessary to restore 
Second Lieutenant Richard M. Bickford to his former position as a 
First Lieutenant with the date of rank and lineal precedence as a 
First Lieutenant without regard to a resignation he had submitted. 
His.attempted withdrawal of the resignation before its effective 
date was inadvertently filed without action thereon. 

The Constitution and: pertinent statutes require that appointment of 
officers, which would include those of the Regular Marine Corps, 
upon promotion, shall be made by the President by and with the 
advice and consent of the Senate. It is, therefore, not within the 
power of either the Secretary of the Navy or the Board for the 
Correction of Naval Records to restore Lieutenant Bickford to his 
former position. However, it would not be unprecedented for the 
Secretary of the Navy to recommend to the President a nomination 
so worded as to‘ accomplish the result contemplated by the finding 
of the’ Board. No opinion is exptessed regarding this since the 
matter was not submitted for consideration. 


Ocroser 11, 1948.2 
Tue SECRETARY OF THE Navy. 


My Dear Mr. Secretary: This refers further to your 
letter of May 28, 1948, requesting an opinion regarding your 
authority under section 207 of the Legislative Reorganiza- 
tion Act (60 Stat. 837) to comply with a decision of the 
Board for the Correction of Naval Records which directed 
the Commandant of the Marine Corps “to initiate and take 
such action as may be necessary to restore 2d Lieutenant 
Richard M. Bickford to his former position as a 1st Lieu- 
tenant with the date of rank (30 November 1944) and the 
lineal precedence as a 1st Lieutenant he would presently be 
assigned had his resignation from the U. S. Marine Corps 
on 19 October 1946 not been effected.” (A dispatch from 
Lieutenant Bickford attempting to withdraw his resigna- 
tion before its effective date was inadvertently filed without 
any action thereon being taken. ) 

Section 207 of the Legislative Reorganization Act pro- 
vides : 





2 Released for publication February 19, 1958. 
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“The Secretary of War, the Secretary of the Navy, and the 
Secretary of the Treasury with respect to the Coast Guard, 
respectively, under procedures set up by them, and acting 
through boards of civilian officers and employees of their 
respective departments, are authorized to correct any mili- 
tary or naval record where in their judgment such action is 
necessary to correct an error or to remove an Injustice.” ? 

In his opinion which you inclosed with your letter of May 
28, the Judge Advocate General of the Navy stated that 
under the Constitution and the pertinent statutes it is “ex- 
pressly required that the appoimtment of officers of the 
Regular Marine Corps, upon promotion, shall be made by the 
President by and with the advice and consent of the Senate” 
and that therefore it is not, within the power of the Secretary 
of the Navy or of the Board for the Correction of Naval 
Records to accomplish the restoration of Lieutenant Bickford 
to his former position. I concur in this view. 

In connection with my consideration of this question, I 
sought the views of the Secretary of the Army, the Secretary 
of the Air Force, and the Secretary of the Treasury, in view 
of the fact that similar questions could arise in the services 
under their respective jurisdictions. The following excerpt 
from an opinion of the General Counsel of the Treasury De- 
partment, which was accordingly submitted to me, might be 
of interest to you: 

“The method by which the Board’s recommendation is to 
be accomplished is left in the discretion of the Secretary, the 
Board’s decision stating only ‘that the Commandant of the 
Marine Corps be directed to initiate and take such action as 
may be necessary.’ * * * Asa practical matter, the Board’s 
decision is little more than a finding that an injustice has been 
perpetrated coupled with a recommendation that, to remove 
the injustice, the Secretary initiate such action as may be 
necessary to promote Bickford to the grade of First Lieu- 
tenant. The Board’s decision does not, of itself, effect the 
promotion, nor does it direct or make it mandatory that the 
Secretary take action on the case. Instead, the decision par- 
takes of the character of advice or counsel, and apparently 
contemplates that if the promotion is to be effected, it would 
be accomplished in the same manner and under the same pro- 


* Amended in 1951 (65 Stat. 655) to include Secretary of the Air Force 
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cedures as are utilized in the promotion of officers generally. 
Inasmuch as all promotions are submitted to the President 
and the Senate, it is difficult to discern any problem concern- 
ing the constitutionality of the proposed action.” 

In addition, the Acting General Counsel of the Air Force 
commented that the promotion might be made by the Presi- 
dent by and with the advice and consent of the Senate, but 
that “such action could affect the officer’s relative rank retro- 
actively only to the extent specifically authorized by existing 
law.” 

It is my understanding, as the result of conferences between 
members of our respective staffs, that a recommendation by 
the Secretary of the Navy to the President for a nomination 
so worded as to accomplish the result contemplated by the 
finding (or recommendation) of the Board for the Correc- 
tion of Naval Records would not be unprecedented. How- 
ever, that is a matter which has not been submitted for my 
consideration and, of course, I express no views regarding it. 

Sincerely yours, 
TOM C. CLARK. 





CORRECTION OF NAVAL RECORDS 


The Secretary of the Navy may, in his discretion, properly refer to 
the Board for the Correction of Naval Records, established pursuant 
to section 207 of the Legislative Reorganization Act of 1946 (60 
Stat. 812, 837), cases in which the Board of Review, Discharges and 
Dismissals, established under section 801 of the Servicemen’s Re- 
adjustment Act of 1944 (58 Stat. 284, 286), has previously denied 
the relief sought. 

Frsruaky 14, 1949. 

-The SECRETARY OF THE Navy. 

My Dear Mk. Secretary: This refers to your request for 
my opinion “as to whether the Secretary of the Navy, acting 
through the Board for the Correction of Naval Records, may 
take further action in respect to a case previously considered 
and determined by the Board of Review, Discharges, and 
Dismissals and reviewed by him.” 

The Board of Review, Discharges, and Dismissals was 
established pursuant to section 301 of the Servicemen’s Re- 
adjustment Act of 1944, approved June 22, 1944, c. 268, 58 
Stat. 284, 286, which reads, in pertinent part, as follows: 
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“The Secretary of War and the Secretary of the Navy, 
after conference with the Administrator of Veterans Affairs, 
are authorized and directed to establish in the War and Navy 
Departments, respectively, boards of review composed of 
five members each, whose duties shall be to review, on their 
own motion or upon the request of a former officer or en- 
listed man or woman * * * the type and nature of his 
discharge or dismissal, except a discharge or dismissal by 
reason of the sentence of a general court martial. * * * 
Such board shall have authority, except in the case of a dis- 
charge or dismissal by reason of the sentence of a general 
court martial, to change, correct, or modify any discharge 
or dismissal, and to issue a new discharge in accord with the 
facts presented to the board. The Articles of War and the 
Articles for the Government of the Navy are hereby armended 
to authorize the Secretary of War and the Secretary of the 
Navy to establish such boards of review, the findings thereof 
to be final subject only to review by the Secretary of War or 
the Secretary of the Navy, respectively.” 

The Board for the Correction of Naval Records is a board 
established pursuant to section 207 of the Legislative Reor- 
ganization Act of 1946, approved August 2, 1946, c. 753, 60 
Stat. 812, 837, which provides: 

“The Secretary of War, the Secretary of the Navy, and the 
Secretary of the Treasury with respect to the Coast Guard, 
respectively, under procedures set up by them, and acting 
through boards of civilian officers or employees of their re- 
spective departments, are authorized to correct any military 
or naval record where in their judgment such action is nec- 
essary to correct an error or to remove an injustice.” 

My opinion of February 24, 1947, 40 Op. 504, approved the 
application of section 207 of the Legislative Reorganization 
Act to cases involving the judgments of courts martial not- 
withstanding the conclusiveness long attributed to such judg- 
ments. No reason appears for adopting a different view 
with respect to the decisions of boards of review established 
in accordance with section 301 of the Servicemen’s Readjust- 
ment Act merely because of the provision in that section that 
the findings of those boards shall be “final subject only to 
review by the Secretary of War or the Secretary of the Navy, 
respectively.” Indeed, regarding only the language of the 
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statute, it may be remarked that a review under section 207 
would be a review by the Secretary. 

It is to be remembered, too, that no action taken under 
section 301 could have such finality as to prevent the Con- 
gress from providing relief by private act—a remedy here- 
tofore applied in many cases affected by administrative ac- 
tion that had become otherwise final and conclusive, as 
pointed out in my opinion of February 24, 1947. Section 207 
of the Legislative Reorganization Act was intended to sup- 
ply a remedy in lieu of such relief by private acts, and sec- 
tion 131 of that act provided that no private bill or resolu- 
tion for the correction of a military or naval record should 
thereafter be received or considered. As a substitute for 
the disapproved system of relief by private acts, section 207 
should be so construed, if possible, as to make unnecessary 
further resort to the former method. 

Nevertheless, as I stated in my opinion of February 24, 
1947, “section 207 is not to be regarded as superimposing a 
further means of review, freely available, upon the pro- 
cedures previously set up.” In cases coming within the pur- 
view of section 301 of the Servicemen’s Readjustment Act, 
the affected individual may invoke the procedures provided 
by that section as of right. He has no such right with re- 
spect to section 207. However, there does not appear to be 
any sound reason for an interpretation so narrowing the 
terms of the latter section as to deny to the respective secre- 
taries the authority to invoke that section “where in their 
judgment such action is necessary to correct an error or to 
remove an injustice.” 

It is, therefore, my opinion that you may, in your discre- 
tion, properly refer to the board established pursuant to sec- 
tion 207 of the Legislative Reorganization Act cases in which 
a board acting under section 301 of the Servicemen’s Read- 
justment Act has previously denied the relief sought. The 
question submitted by you is answered in the affirmative. 

Sincerely yours, 


TOM C. CLARK. 
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TRANSFER OF TITLH TO REAL PROPERTY DECLARED 
SURPLUS 


No legal objection exists to the issuance of an appropriate regulation 
by the War Assets Administrator providing for and requiring the 
transfer of the record or legal title from corporations wholly owned 
by the United States to the United States with respect to all real 
property declared surplus by such corporations and not yet disposed 
of by the War Assets Administration. 


Marcs 30, 1949. 
The Present. 

My Dear Mr. Presipent: I refer to the request of the 
Acting War Assets Administrator for my opinion regard- 
ing the authority of the Administrator to require the trans- 
fer to the United States of title to real property declared 
surplus by corporations wholly owned by the United States. 

The Surplus Property Act of 1944, c. 479, 58 Stat. 765, as 
amended (50 U.S. C. App. 1611 e¢ seq.),is applicable. Sec- 
tion 6 vests the Administrator with general supervision and 
direction over “(1) the care and handling and disposition of 
surplus property, and (2) the transfer of surplus property 
between Government agencies.” Section 9 authorizes the 
Administrator to promulgate regulations to effectuate the 
provisions of the act, prescribing the terms and conditions 
under which surplus property shall be disposed of, and pro- 
viding for its care and handling. Section 3 (a) defines 
“Government agency” as including any corporation wholly 
owned by the United States, and section 3 (d) defines “prop- 
erty” as including real property. Section 15 (b) reads as 
follows: 

“Any owning agency or disposal agency may execute such 
documents for the transfer of title or other interest in prop- 
erty or take such other action as it deems necessary or proper 
to transfer or dispose of property or otherwise to carry out 
the provisions of this act, and, in the case of surplus prop- 
erty, shall do so to the extent required by the regulations of 
the War Assets Administrator.” 

When such property of the United States is declared sur- 
plus under the Surplus Property Act of 1944 it becomes sub- 
ject to the regulations issued by the War Assets Administra- 
tor, and section 15 (b) expressly requires owning or disposal 
agencies to execute documents for the transfer of title “to the 
extent required by the regulations of the * * * Admin- 
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istrator.” I think there can be no reason to doubt that this 
includes transfers of title to real property from corpora- 
tions wholly owned by the United States to the United 
States. 

Answering the question submitted to me, it is my opinion 
that no legal objection exists to the issuance of an appropri- 
ate regulation by the War Assets Administrator providing 
for and requiring the transfer of the record or legal title 
from corporations wholly owned by the United States to the 
United States with respect to all real property declared 
surplus by such corporations and not yet disposed of by the 
War Assets Administration. 

Respectfully yours, 
TOM C. CLARK, 





RBEEMPLOYMENT RIGHTS OF VETBRANS 


If the position of a Government employee who was restored under the 
Selective Service Act of 1948 is abolished during the one-year period 
after his return to duty the Civil Service Commission, under the 
statute and applicable regulations, must require, if necessary in 
order to make a reasonable offer of assignment to a continuing posi- 
tion, that preference eligibles in subgroup A-1 having equal or 
greater retention credits be displaced. 

Where the position which the Government employee left to enter the 
armed forces under the Selective Service Act of 1948 is abolished 
while he is absent, the statute and applicable regulations require 
that a preference eligible in subgroup A-1 having equal or greater 
retention credits than the returning employee be displaced if this is 
necessary in order to effect the restoration. 

The statute and regulations do not require that Government em- 
ployees absent on military duty be considered for reductions in 
force. 


Aprrit 21, 1949. 
The Presment. 


My Dear Mr. Presipent. Ihave the honor to comply with 
your request of February 1, 1949, for ‘my opinion on certain 
questions submitted to you by the Civil Service Commission 
arising under the Selective Service Act of 1948, approved 
June 24, 1948, Public Law 759, 80th Cong., 2d sess. 

The questions are set forth as follows in the Commission’s 
letter to you of January 31, 1949: 

“1. In the event the position of a person who was restored 
under the Selective Service Act of 1948 is abolished during 


41 Op. A.G. The President 17 


the one-year period after his return to duty, must the Com- 
mission require, if necessary in order to make a reasonable 
offer of assignment to a continuing position, that preference 
eligibles in subgroup A-1 having equal or greater retention 
credits be displaced ? 

“2. Where the position the person left to enter the armed 
forces under the Selective Service Act of 1948 is abolished 
while he is absent, does section 9 (b) of the Act require that a 
preference eligible in subgroup A-1 having equal or greater 
retention credits than the returning employee be displaced 
if this is necessary in order to effect the restoration ? 

“3. Does section 9 (c) (2) of the Selective Service Act of 
1948 require that employees absent on military duty be con- 
sidered for reduct: ns in force and other adverse actions as 
well as for promotions and reassignments?” 

Except as hereinafter noted, the reemployment or job- 
restoration provisions of the Selective Service Act of 1948 
(section 9) differ in no particular here pertinent from those 
provisions in the Selective Training and Service Act of 1940, 
c. 720, 54 Stat. 885, 890 (section 8). Both statutes (section 
8 (b) (A) of the 1940 act; section 9 (b) (A) (i) of the 1948 
act) require the Federal Government (the only employer 
with which we are here concerned) to “restore” a veteran to 
“such position” as he left to enter the armed forces “or to a 
position of like seniority, status, and pay.” 

Regarding the practice under the 1940 act, the Commission 
in its letter, states: 

“Section 8 (c) of the Selective Training and Service Act 
of 1940 (hereinafter referred to as the 1940 act) provided 
that ‘Any person who is restored to a position in accordance 
with the provisions of paragraph (A) or (B) of subsection 
(b) shall be considered as having been on furlough or leave 
of absence during his period of training and service in the 
land or naval forces, shall be so restored without loss of sen- 
iority, shall be entitled to participate in insurance or other 
benefits offered by the employer pursuant to established rules 
and practices relating to employees on furlough or leave of 
absence in effect with the employer at the time such person 
was inducted into such forces, and shall not be discharged 
from such position without cause within one year after such 
restoration.’ (54 Stat. 890; 50 U.S. C., App. 308c). 


1A smilar provision is to be found in section 9 (c) (1) of the 1948 act. 
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“The Commission was given authority by letter from the 
President, dated February 26, 1944, and by section 01.2c of 
Executive Order No. 9830, February 24, 1947 (12 F. R. 1259, 
3 CFR 1947 Supp. ), to define the restoration rights of persons 
who left the Federal service to enter the armed forces of the 
United States in such manner as to give full effect to section 
8 of the 1940 act. The regulations and procedures adopted 
by the Commission under this authority required that a 
veteran having statutory restoration rights be restored if 
there was an appropriate position in existence even though 
there was no existing vacancy. The veteran had to be re- 
stored even though reduction-in-force procedures had to be 
applied. (Federal Personnel Manual, R6-16.) This meant 
that the returning veteran had superior rights to an existing 
position over all other employees, including other veterans 
having greater length of service, with the sole exception of 
another veteran who had been restored and had not com- 
pleted one year of service following his restoration. 

“In addition, the Retention Preference Regulations, issued 
under section 12 of the Veterans’ Preference Act of 1944 (58 
Stat. 390; 5 U. S. C. 861), which provided for the placing of 
employees in’ various groups and subgroups in accordance 
with their relative retention rights, established a subgroup 
A-1 Plus for veterans who had been restored after military 
service and had not completed one year of service after such 
restoration [5 CFR, 1947 Supp., sec. 20.3 (a)]. Employees 
in this subgroup were the last to be separated in a reduction 
in force. (Federal Personnel Manual, R6—19.20.)” 

In my opinion to you of September 20, 1946, 40 Op. 486, 
construing section 8 of the Selective Training and Service 
Act of 1940, I stated that “if the position or a like position 
exists in the employing agency, and if the choice is between 
keeping the returning veteran in his first year or keeping 
another veteran-preference employee not within his first 
year, it seems to me that the proper construction of the gov- 
erning statutes calls for the retention of the newly returned 
veteran. The sole fact that another veteran-preference em- 
ployee is competing for the post is not, in my view, to be 
deemed ‘cause’ for the discharge of the returned veteran in 
his first year.” 

The questions now submitted by the Civil Service Commis- 
sion raise the same basic issue which I considered in my 
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opinion of September 20, 1946—unless, of course, an addi- 
tional factor has entered into the situation by reason of some 
substantial difference between the language and intent of the 
1948 act and that of the 1940 act. The Commission, which is 
the agency primarily responsible for the enforcement of re- 
employment rights in the Federal Government, has made an 
initial determination in the matter by continuing in force 
the regulations originally promulgated under the 1940 act. 
The essential issue is thus whether some new provision in the 
1948 act requires the Commission to amend the existing regu- 
lations. In my view, this is not the case, and the continua- 
tion of the present regulations is well within the Commis- 
sion’s authority. 

The promulgation of the existing regulations was in effect 
sustained by the Supreme Court in a recent case in which it 
considered the mandatory job-restoration provision in the 
1940 statute as well as the provision that a restored veteran 
“shall not be discharged * * * without cause within one 
year after such restoration.” Hilton v. Sullivan, 334 U.S. 
323. In that case, decided on June 1, 1948, before the passage 
of the 1948 act by either House of the Congress, the Court 
said (at p. 329): 

“There appears to be little room for contention that there 
is ambiguity in the language that Congress selected to express 
its purpose to require the restoration of a former Government 
employee who entered the armed forces to his old position 
and to give him the right to retention for a year. The lan- 
guage is that such an employee ‘shall be restored’ to his posi- 
tion or to one like it, supplemented by language that he ‘shall 
not be discharged from such position without cause within 
one year after such restoration.’ We have examined the 
legislative history of the Selective Training and Service Act 
of 1940 and find nothing whatever which faintly suggests 
that Congress intended its language to be less mandatory 
than implied by the words it used.” 

In a separate opinion, Mr. Justice Rutledge said (at page 
340) : “I concur in the result. But I do so without express- 
ing opinion concerning the validity of Subgroup A-1 Plus 
of the Regulations. That classification, as I understand it 
and the Court’s construction of it, gives preference for re- 
tention for one year in governmental work to veterans of 
World War IT over all others, including veterans of World 
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War I, regardless of efficiency and length of service whether 
of the restored veteran or of his competitors.” 

As noted above, the Selective Service Act of 1948 con- 
tains in section 9 (c) (1) provisions similar to those in sec- 
tion 8 (c) of the 1940 act. In addition, the 1948 act contains 
in section 9 (c) (2) the following provision which was not in 
the 1940 statute. 

“(2) It is hereby declared to be the sense of the Congress 
that any person who is restored to a position in accordance 
with the provisions of paragraph (A) or (B) of subsection 
(b) should be so restored in such manner as to give him such 
status in his employment as he would have enjoyed if he had 
continued in such employment continuously from the time of 
his entering the armed forces until the time of his restora- 
tion to such employment.” 

An examination of the legislative history of the 1948 act 
discloses no sound basis for believing that the Congress in 
enacting section 9 (c) (2) of the 1948 act, or any other pro- 
vision of that act, meant thereby to ascribe to the mandatory 
language in section 9 (b) (A) and (c) (1), taken from the 
1940 act and previously construed as above indicated, a 
meaning different from that attributed to it in the earlier 
statute. 

From this I conclude that questions 1 and 2 put by the 
Commission must be answered in the affirmative. For the 
same reason, I conclude that question 3 should be answered in 
the negative insofar as it relates to reductions in force. 
While the answer to question 3, with respect to “other adverse 
actions,” would, in all likelihood, generally be the same, I do 
not feel that the phrase can be regarded as having a fixed 
meaning that would warrant an all-inclusive negative an- 
swer. For example, a statute generally reducing salaries or 
leave privileges of Government employees might be regarded 
as coming within the term, but it certainly could not be said 
in advance that such a statute would necessarily be inappli- 
cable to returning veterans. 

The questions submitted by you are answered accordingly. 

Respectfully yours, 
TOM C. CLARK. 
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GOVERNMENT EMPLOYERS PROSECUTING OLAIMS FOR 
PATENTS 


The United States “is a party or directly or indirectly interested,” 
within the meaning of section 281 of title 18, United States Code, in 
proceedings involving the filing and prosecution before the United 
States Patent Office of an application for a patent. Therefore, sec- 
tion 281 proscribes the participation in such proceedings of Govern- 
ment employees for compensation on behalf of private parties. 


JULY 18, 1949. 
Tee SECRETARY OF COMMERCE. 


My Dear Mr. Secretary: This is with further reference 
to the letter of March 2, 1949, from the Acting Secretary of 
Commerce, requesting my opinion concerning the applica- 
bility of section 281 of Title 18, United States Code, to em- 
ployees of the United States Government who desire to prac- 
tice before the Patent Office for compensation on behalf of 
private parties. 

From supplemental information submitted by the Acting 
Solicitor of your Department by letter of May 10, 1949, it 
appears that your request for an opinion is limited to the 
applicability of the mentioned statute, without reference to 
Patent Office Rule 1.341 (f), 13 F. R. 9597, which forbids such 
practice before the Patent Office by Government employees, 
and that it is the intention of the Patent Office to amend its 
rules so as not to exclude Government employees from such 
practice before it if section 281 permits such amendment. 

Section 281 of Title 18, United States Code, provides, in 
pertinent part: 

“Whoever, being a Member of or Delegate to Congress, or a 
Resident Commissioner, either before or after he has qualified, 
or the head of a department, or other officer or employee of 
the United States or any department or agency thereof, di- 
rectly or indirectly receives or agrees to receive, any com- 
pensation for any services rendered or to be rendered, either 
by himself or another, in relation to any proceeding, contract, 
claim, controversy, charge, accusation, arrest, or other matter 
in which the United States is a party or directly or indirectly 
interested, before any department, agency, court martial, offi- 
cer, or any civil, military, or naval commission, shall be fined 
not more than $10,000 or imprisoned not more than two 
years, or both; and shall be incapable of holding any office of 
honor, trust, or profit under the United States.” 
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The question presented for consideration is whether the 
proceedings involving the filing and prosecution before the 
United States Patent Office of an application for a patent are 
such that “the United States is a party or directly or in- 
directly interested” therein. The nature of the interest of 
the United States which the statute refers to was considered 
by the Supreme Court in Burton v. United States, 202 U.S. 
344, 372, a case involving the prosecution of a United States 
Senator: 

“It is said that, within the meaning of the statute, the 
United States is not interested in any proceeding or matter 
pending before an executive Department, unless it has a 
direct moneyed or pecuniary interest in the result. Under 
this view, Senators, Representatives and Delegates in Con- 
gress, who are members of the bar, may regularly practice 
their profession for compensation before the executive De- 
partments in proceedings, which if not directly involving the 
pecuniary interests of the United States, yet involve substan- 
tial pecuniary interests for their clients as well as the en- 
forcement of the laws of the United States enacted for the 
protection of the rights of the public. Such a view rests 
upon an interpretation of the statute which is wholly inad- 
missable. In our opinion, section 1782 excludes the possi- 
bility of such a condition of things, and makes it illegal for 
Senators, Representatives or Delegates to receive or agree to 
receive compensation for such services.” 

The purpose in filing and prosecuting a patent application 
is to secure a statutory monopoly for the prescribed period 
through the granting of a patent by the Commissioner of 
Patents. Through these proceedings the United States 
grants valuable rights which may be exercised against others, 
including the United States itself. The granting of a patent 
is a matter of great public interest. Hazel-Atlas Glass Co. 
v. Hartford-Empire Co., 322 U. S. 238, 246, 250 (1944). The 
United States is not only interested in the granting of a 
patent, but also its interest in patents granted is a continuing 
one. It may, for example, bring suit to cancel patents ob- 
tained by fraud. United States v. American Bell Telephone 
Co., 128 U. S. 315, 357, 370 (1888), and 159 U. S. 548, 554 
(1895) ; United States v. Cold Metal Process Co., 5 F. Supp. 
317, 820 (1944), and 62 F. Supp. 127, 138 (1945); United 
States v. Hartford-Empire Co., 73 F. Supp. 979 (1947). 


——__—- —_—_— 
—— 
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It is my opinion, therefore, that “the United States is a 
party or directly or indirectly interested,” within the mean- 
ing of section 281 of Title 18, United States Code, in proceed- 
ings involving the filing and prosecution before the United 
States Patent Office of an application for a patent. This 
being so, section 281, of course, proscribes the participation 
in such proceedings of Government employees for compen- 
sation on behalf of private parties. 

Sincerely yours, 
PEYTON FORD, 
Acting Attorney General. 





TRANSFER OF PUBLIC ROADS ADMINISTRATION TO DB- 
PARTMENT OF COMMERCE UNDER REORGANIZATION 
PLAN NO. 7 OF 1949 


Under Reorganization Plan No. 7, transmitted to Congress June 20, 
1949 (effective August 20, 1949, 63 Stat. 1070), the Public Roads 
Administration, together with its functions, was transferred from 
the Federal Works Agency to the Department of Commerce, pur- 
suant to provisions of the Reorganization Act of 1949 (June 20, 
1949, c. 226, 63 Stat. 203). 

When the Plan was submitted to Congress the bill which became the 
Federal Property and Administrative Services Act of 1949 (June 
80, 1949, c. 288, 63 Stat. 377), was still pending, section 108 (a) 
of which would transfer to the General Services Administration 
the functions of the Federal Works Agency, including the Public 
Roads Administration. 

The President’s Message transmitting the Plan provided that the 
Plan shall become effective notwithstanding the status of the Pub- 
lic Roads Administration within the Federal Works Agency prior 
to the effective date of the Plan. The Message further stated that 
the Public Roads Administration which is primarily engaged in 
the administration of Federal grants to States for highways, rather 
than services for Federal agencies, does not fall within the func- 
tions of the General Services Administration. 

The Plan was thus drawn in contemplation of the enactment of the 
Federal Property and Administrative Services bill during the 
60-day period allowed following submission of a Plan before it may 
become effective. 

When the Federal Property Act was passed the Federal Works 
Agency went out of existence and became part of the General Serv- 
ices Administration during the 60-day period. Section 9 (a) (1) 
of the 1949 Reorganization Act is a saving provision which au- 
thorizes a reorganization plan to take effect where the intervening 
statute “has vested the function in the agency from which it is 
removed under the Plan.” 
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The Reorganization Act of 1949, as did previous reorganization acts, 
dealt primarily with functions and secondarily with transfers or 
abolitions of agencies. This Plan involves transfer to the Depart- 
ment of Commerce of certain public road functions which at all 
times have remained in existence. To reach an adverse conclusion 
would be to imply that the Federal Property Act of 1949 in effect 
repealed the authority given the President by the Reorganization 
Act of 1949. Implied repeals, of course, are not favored. 


Avaust 12, 1949.* 
Tue PRESIDENT. 


My Dear Mr. Presipent: You have asked my views as 
to whether the enactment of the Federal Property and Ad- 
ministrative Services Act of 1949, Public Law 152, 81st Con- 
gress, approved June 30, 1949, has affected the validity or 
effectiveness of Reorganization Plan No. 7 of 1949. 

The Reorganization Plan was transmitted to the Congress 
on June 20, 1949, pursuant to the provisions of the Reor- 
ganization Act of 1949 approved the same date. The Plan, 
in brief, transfers the Public Roads Administration, to- 
gether with its functions, from the Federal Works Agency 
to the Department of Commerce. At the time the Plan was 
submitted to the Congress, the bill which became the Federal 
Property and Administrative Services Act of 1949 had been 
passed by the House of Representatives, had been unani- 
mously approved by the Senate Committee on Expenditures 
in the Executive Departments, and was awaiting final action 
on the floor of the Senate. That act transfers to the Gen- 
eral Services Administration the functions of the Federal 
Works Agency, including “the Public Roads Administra- 
tion, which shall hereafter be known as the Bureau of Pub- 
lic Roads.” (Sec. 103 (a) ) 

In your message transmitting the Plan, you adverted to 
the fact that the pending Federal Property Bill provided 
a different disposition of the Public Roads Administration 
from that provided in the Plan. To carry out your inten- 
tion that the Public Roads Administration should be in the 
Department of Commerce, you specifically provided in sec- 
tion 4 of the Plan that, “The provisions of this reorganiza- 
tion plan shall become effective notwithstanding the status 
of the Public Roads Administration within the Federal 
Works Agency or within any other agency immediately 


*Released for publication J anuary 30, 1958. 
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prior to the effective date of this reorganization plan.” The 
reasons for including this provision in the Plan were stated 
in your message transmitting the Plan as follows: 

“In establishing the General Services Administration the 
Federal Property and Administrative Services bill transfers 
to the Administration all of the functions and units of the 
Federal Works Agency. Part of these functions relating 
to the housing of the governmental establishment clearly fall 
within the purpose of such an Administration. Certain 
other functions of the Federal Works Agency, however, bear 
very little real relation to the objectives of the General Serv- 
ices Administration. The congressional committees which 
have dealt with the bill have frankly indicated that further 
consideration must be given to the proper location of some 
of the programs of the Federal Works Agency. The sooner 
these unrelated programs can be removed from the new 
agency, the sooner it can concentrate its efforts upon im- 
proving administrative services throughout the executive 
branch and make the contribution to governmental efficiency 
for which it has been designed. 

“Principal among the programs of the Federal Works 
Agency which are unrelated to the General Services Ad- 
ministration are those of the Public Roads Administration. 
This agency is primarily engaged in the administration of 
Federal grants to States for highway purposes rather than 
in the performance of services for other Federal agencies. 
Its functions, therefore, do not fall within the field of ac- 
tivities of the General Services Administration. Their in- 
clusion cannot but complicate and impede the development 
of the General Services Administration in the performance 
of its intended purpose. This reorganization plan will 
eliminate such a difficulty. 

“Since the Public Roads Administration will be trans- 
ferred bodily from one major agency to another, it is not to 
be expected that this reorganization will directly result in 
any appreciable reduction in its expenditures at this time. 
However, the plan will make for better organization and 
direction of Federal programs relating to transportation. 
Assuming the early enactment of the Federal Property and 
Administrative Services bill, the plan will also materially 
simplify the development of the proposed General Services 
Administration and thereby facilitate improvements in the 
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efficiency of administrative services throughout the Govern- 
ment.” 

Reorganization Plan No. 7 was thus drawn in contempla- 
tion of the fact that the Federal Property Act would prob- 
ably be enacted at some stage during the 60-day waiting 
period. After careful consideration in the Department of 
Justice as to compliance of the Plan with every provision of 
the Reorganization Act of 1949, the Plan was approved as 
to form and legality. It was and is the considered opinion 
of this Department that the Plan is valid and will take effect 
according to its terms. 

It has been suggested, however, that Plan No. 7 will not 
take effect upon the expiration of sixty days following its 
submission. After careful study, the Department of Justice 
remains of its previous opinion, 1. e., that the Plan is valid 
and will take effect. 

The objection has been raised that during the 60-day wait- 
ing period the Federal Works Agency went out of existence, 
and therefore that the Plan seeks to transfer from a non- 
existent agency, the Federal Works Agency, another non- 
existent agency, the Public Roads Administration. 

The assumption appears to be that by reason of the aboli- 
tion of the Federal Works Agency nothing remains upon 
which the President can exercise his power of representa- 
tion. This assumption is untenable. The Reorganization 
Act of 1949, as was the case with previous reorganization 
acts, deals primarily with functions and only secondarily 
with the transfer or abolition of agencies. What is con- 
templated by Reorganization Plan No. 7 is the transfer of 
certain functions which at all times have remained in exist- 
ence; functions which were not in their substance affected 
by the enactment of the Property Act of 1949. Plan No. 7 
calls for the transfer of Public Roads functions to the De- 
partment of Commerce. That is a result which can actually 
and legally be achieved despite the enactment of the Federal 
Property Act. 

A second objection to Plan No. 7 which has been raised is 
based on an interpretation of the provisions of section 9 (a) 
(1) of the Reorganization Act of 1949 to the effect that that 
section was designed to anticipate the case where, following 
the submission of a reorganization plan, the Congress acted 
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with respect to the agency or function affected in a manner 
inconsistent with the plan, and to make certain that in that 
situation the statute would have the same effect as if the re- 
organization had not been made. Obviously, however, this 
is a misconstruction of section 9 (a) (1). That section 
provides: 

“Any statute enacted, and any regulation or other action 
made, prescribed, issued, granted, or performed im respect 
of or by any agency or function affected by a reorganization 
under the provisions of this Act, before the effective date of 
such reorganization, shall, except to the extent rescinded, 
modified, superseded, or made inapplicable by or under au- 
thority of law or by the abolition of a function, have the 
same effect as if such reorganization had not been made; 
but where any such statute, regulation, or other action has 
vested the function in the agency from which it is removed 
under the plan, such function shall, insofar as it is to be 
exercised after the plan becomes effective, be considered as 
vested in the agency under which the function is placed by 
the plan.” 

Section 9 (a) (1) is clearly intended as a saving provision, 
designed to keep substantive authority and functions alive 
despite the fact that the power to exercise such authority or 
functions is transferred by reorganization plan. Compare, 
for example, section 305 (a) of the National Security Act 
of 1947. 

It should be noted further that even if section 9 (a) (1) 
were to be interpreted as dealing with legislation passed be- 
tween the time a plan is submitted and the time it becomes 
effective, the second clause of that section would in any event 
permit a reorganization plan to take effect where the inter- 
vening statute “has vested the function in the agency from 
which it is removed under the plan.” In other words, with 
reference to the situation presently presented by Plan No. 
7, the second clause of section 9 (a) (1) would, in substance, 
read as follows: “Where any such statute [enacted before the 
effective date of a reorganization plan, i. e., in this instance 
the Federal Property and Administrative Services Act of 
1949] * * * has vested the functions in the agency from 
which it is removed under the plan [i. e., the General Services 
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Administration], such function shall, insofar as it 1s to be 
exercised after the plan becomes effective, be considered as 
vested in the agency [i. e., the Department of Commerce] 
under which the function is placed by the plan.” 

As stated above, Plan No. 7 provides for the transfer of 
the Public Roads functions to the Department of Commerce 
and specifically provides that the provisions of the Plan 
shal] become effective notwithstanding the status of the Pub- 
lic Roads Administration within the Federal Works Agency 
or within any other agency immediately prior to the effec- 
tive date of the Plan. Im addition, as stated above, your 
message transmitting the Plan clearly sets forth the rela- 
tionship of the Plan to the pending Federal Property Bill 
and the intention of the Plan to effect the transfer of Public 
Roads functions to the Department of Commerce from the 
General Services Administration in the event the Federal 
Property Bill was enacted before the Plan became effective. 

Plan No. 7 and the message by which it was transmitted 
to the Congress must, of course, be read together. Under 
the Reorganization Act of 1949 the President is required to 
prepare and transmit a message with respect to each reor- 
ganization plan submitted. The message transmitting the 
plan must be considered an integral part thereof. Reading 
Plan No. 7 and the message together, there can be no ques- 
tion but that the Plan transfers the Public Roads functions 
from the General Services Administration to the Depart- 
ment of Commerce. 

It has been noted that the second clause of section 9 (a) 
(1) of the Reorganization Act of 1949 affords strong sup- 
port for the validity of Reorganization Plan No. 7. More- 
over, no provision of the 1949 act has been or can be cited 
as directly forbidding the type of reorganization proposal 
which is contained in Plan No. 7. The Reorganization Act 
of 1949 was intended to be a very broad grant of power to 
the Executive—much broader than had previously been 
granted by the Congress in the 1945 act. This was in fact 
requested in your message of January 17, 1949, in which you 
asked the Congress to pass legislation containing the neces- 
sary authority for broad reorganization of the executive 
branch. 

S. 526, which became the Reorganization Act of 1949, was 
presented to the Senate by Senator McClellan with the state- 


41 Op. A.Q. The President 29 


ment that it was designed to provide broader power to the 
President than had the 1945 act. Senator McClellan caused 
to be printed in the Congressional Record a comparison of 
the provisions of the bill with the 1945 act (95 Cong. Rec. 
pp. 301-805 for January 17, 1949). From this comparison it 
appears that one of the principal changes effected by the 
1949 act was the omission of section 5 (e) of the Reorganiza- 
tion Act of 1945, which imposed an important limitation 
upon the President’s power to reorganize. Section 5 (e) 
of the 1945 act provided : 

“If, since January 1, 1945, Congress has by law estab- 
lished the status of any agency in relation to other agencies 
or transferred any function to any agency, no reorganiza- 
tion plan shall provide for, and no reorganization under this 
Act shall have the effect of, changing the status of such 
agency in relation to other agencies or of abolishing any 
such transferred function or providing for its exercise by or 
under the supervision of any other agency.” 

This section in the 1945 act clearly restricted the power 
of the President to submit a plan which would have the 
effect of undoing recent congressional action, including con- 
gressional action taken between the time of submission of a 
reorganization plan and the time of its taking effect. Par- 
enthetically it may be noted that the 1945 act also contained 
a section almost exactly similar to section 9 (a) (1) of the 
1949 act—providing that that section could not have been 
intended to have the effect of interfering with the operation 
of a plan due to the passage of intervening legislation, as 
has been asserted, since the submission of a conflicting plan 
would have been forbidden under the 1945 act by section 
5 (e). 

The Reorganization Act of 1949 contains no such restric- 
tion upon the power of the President as was contained in 
section 5 (e) of the 1945 act. The fact that the Congress 
omitted this prohibition from the 1949 act is clear indica- 
tion of its intention to leave the President free to reorganize 
the executive branch of the Government regardless of legis- 
lation enacted prior to the taking effect of a reorganization 
plan. 

There can be no question, therefore, that the day after 
signing the Federal] Property Act of 1949 you could have 
submitted a reorganization plan undoing the transfers ef- 
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fected by that act, and the Congress would then have had 
sixty days within which to consider whether or not to dis- 
approve such a proposal. This being so, the only question 
raised in the present situation is whether the Reorganiza- 
tion Act of 1949 contains any restriction upon the authority 
of the President to reorganize the executive branch which 
would prevent his anticipating the passage of legislation 
then pending in the Congress and submitting a plan provid- 
ing for the achievement of a particular transfer sixty days 
later regardless of the passage in the interim of the pending 
legislation having a different effect. An examination of the 
1949 act discloses no such restriction. 

To reach a result adverse to the effectiveness of Reorgani- 
zation Plan No. 7 we would have to conclude that the action 
of the Congress in passing the Federal Property Act of 1949 
in effect repealed the authority given to the President under 
the Reorganization Act. Implied repeals are, of course, not 
favored. Nor is there anything to indicate that such a re- 
peal was intended by the Congress. Compare Public Law 
216, 81st Congress, approved August 10, 1949. 

Reorganization Plan No. 7 was in fact pending before 
fina] action was taken by the Congress on the Federal Prop- 
erty Act. When you approved the Property Act you did 
so after having fully disclosed, in Reorganization Plan No. 
7, your intention that the functions of the Public Roads Ad- 
ministration should ultimately be vested in the Department 
of Commerce. If the Congress disagrees with this result, it 
possesses power to express its views under the provisions of 
the Reorganization Act of 1949. 

Respectfully yours, 
PEYTON FORD, 
Acting Attorney General. 
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SEVENTEENTH DECENNIAL CENSUS 


The Congress has vested in the Director of the Census, subject to the 
approval of the Secretary of Commerce, discretion to determine the 
manner in which inhabitants of the United States who are abroad 
on the enumeration date shall be enumerated in the Seventeenth 
Decennial Census. The method (described in the opinion) which 
the Director in the exercise of his discretion, and with the Secre- 
tary’s approval, proposes to use with regard to the enumeration of 
such persons and to their allocation or non-allocation among the 
populations of the several States is the same that has been con- 
sistently employed in the taking of decennial censuses for many 
years. Nothing in the Constitution or in the statutes forbids such 
action on his part. 

Avuaust 26, 1949. 

Tae SECRETARY OF COMMERCE. 

My Dear Mr. Secretary: This is with further reference 
to your letter of April 12, 1949, requesting my opinion as 
to the legality of certain procedures proposed to be followed 
in the enumeration of inhabitants of the United States who 
are abroad on the enumeration date of the Seventeenth De- 
cennial Census. With your letter, you enclosed copies of 
memoranda from the Director of the Census and from the 
Acting Solicitor of the Department of Commerce as well as 
of the booklet, Instructions to Enwmerators, issued by the 
Bureau of the Census in connection with the Sixteenth 
Decennial Census. The information thus furnished has been 
supplemented by a letter addressed to the Assistant Solicitor 
General by the Acting Director of the Census under date of 
July 21, 1949. 

The letter of July 21 states in part: 

“The procedure which the Director of the Census plans 
to follow with respect to the enumeration of inhabitants of 
the United States and its territories and possessions who are 
abroad on the enumeration date of the 17th Decennial Census 
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“1, Any inhabitant of the United States who is determined 
by a census enumerator in continental United States or its 
territories and possessions to have been a usual resident of 
a household in his district on the enumeration date will be 
enumerated as a member of that household. By definition, 
persons listed in 2 below will not be included in this category. 

“2. The Bureau of the Census will request reports as of 
the enumeration date through appropriate U. S. Government 
agencies on: 

“a. Members of the armed forces and United States citi- 
zens employed in a civilian capacity by any Government 
agency whose place of duty is outside continental United 
States or its territories and possessions; 

“b. Members of the families of such persons who are living 
with them at their place of duty. 

“3. Inhabitants of the United States who are outside con- 
tinental United States and its territories and possessions on 
the enumeration date, other than those listed in 7 and 2 
above, who voluntarily express a desire to be enumerated 
are to be enumerated upon their request to the Department 
of State. 

“4, All persons enumerated outside continental United 
States and its territories and possessions (i. e., those referred 
to in paragraphs 2 and 3 above) will be included in the count 
of the total population of the United States and its territories 
and possessions but they will not be included in the count of 
the total population of any State, territory or possession, nor 
in the count for the continental United States as a whole.” 

The question presented is whether there is any legal objec- 
tion to the Director’s proceeding as indicated in the letter of 
July 21. 

The Constitution provides the basis for the decennial cen- 
suses, but does not specify the details of their administration. 
Const., Art. I sec. 2 cl. 3, Amend. XIV sec. 2. Search of the 
debates in the Constitutional Convention, as well as of the 
legislative history of the census statutes presently in force, 
reveals no discussion of the question of what consideration 
should be given, in the taking of the decennial censuses, to 
inhabitants of the United States who are temporarily outside 
its borders at the time of enumeration. The statutes govern- 
ing the earliest censuses provided that enumerators should 
record all persons reported to them within their respective 
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districts as having a usual place of abode there or as usually 
residing within that district, even though such person might 
be “occasionally absent at the time of the enumeration.” See 
act of March 1, 1790, 1 Stat. 101, 103; act of February 28, 
1800, 2 Stat. 11, 18; act of March 26, 1810, 2 Stat. 564, 567; 
act of March 14, 1820, 3 Stat. 548, 552; act of March 23, 1830, 
4 Stat. 383, 386; act of March 3, 1839, 5 Stat. 331, 335; act of 
February 26, 1840, 5 Stat. 868. During the last century, 
however, statutes providing for the decennial censuses, in- 
cluding the statutes pursuant to which the Seventeenth De- 
cennial Census is to be taken, have contained no provisions 
specifically governing the enumeration of inhabitants of the 
United States who are outside its borders on the enumeration 
date. See the act of May 23, 1850, 9 Stat. 428; act of March 
3, 1879, 20 Stat. 473; act of March 1, 1889, 25 Stat. 760; act 
of March 3, 1899, 30 Stat. 1014; act of July 2, 1909, 36 Stat. 1; 
act of March 3, 1919, 40 Stat. 1291; act of June 18, 1929, 46 
Stat. 21; act of November 15, 1941, 55 Stat. 761; 2 U.S. C. 2a, 
2b; 13 U.S. C. 201-219. 

The statutes governing the decennial censuses have uni- 
formly left the actual administration of a great number of 
necessary details to the judgment and discretion of the Direc- 
tor of the Census. They charge the Director “to superintend 
and direct the taking of censuses of the United States.” Sec- 
tion 3 of the act of March 6, 1902, 32 Stat. 51, as amended, 
138 U. S. C. 2. They have vested in him broad discretion, 
with the approval of the Secretary of Commerce, as to the 
“number, form, and subdivision of the inquiries in the sched- 
ules used to take the census.” Act of June 18, 1929, 46 Stat. 
21, 22, 18 U. S.-C. 204; act of March 3, 1919, 40 Stat. 1291, 
1294; act of February 28, 1910, 36 Stat. 227, 298; act of 
March 3, 1899, 30 Stat. 1014, 1015. Innumerable problems 
not unlike the one here in question, which have not been 
dealt with in the statutes, obviously arise frequently in the 
taking of censuses. Decisions on such matters have, histori- 
cally, been made by the Director of the Census, and the 
Congress has through the years acquiesced in this practice. 

It appears tnat the procedures which the Director or the 
Census proposes to follow in the 1950 census, with respect 
to inhabitants of the United States who are outside its borders 
on the enumeration date, are the same as those which have 
been followed for many years in the conduct of decennial 
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censuses. Thus, according to the letter of July 21 from the 
Acting Director of the Census: 

“The procedure proposed for 1950 is basically the same as 
that used in each Decennial Census since 1900. A similar 
procedure was used in 1830 and 1840 but, apparently because 
of the small numbers involved, was discontinued until 1900, 
when, as a result of the Spanish-American War, the numbers 
abroad became a matter of concern.” 

This procedure represents a practical interpretation of the 
legislation governing the decennial censuses by the official 
charged with the execution of that legislation. He has con- 
sistently followed the practice in question over a long period 
of time, and it has not been challenged in the Congress or 
elsewhere. In these circumstances, his interpretation ought 
not to be disturbed except for very weighty reasons, which 
I do not find present in the situation. United States v. Wy- 
oming, 351 U.S. 440, 446, 454 (1947) ; Billings v. Truesdell, 
321 U. S. 542, 552-3 (1944); United States v. American 
Trucking Ass’ns., 310 U.S. 534, 549 (1940) ; Norwegian Ni- 
trogen Co. v. United States, 288 U.S. 294, 315 (1933); Uni- 
versal Battery Co. v. United States, 281 U.S. 580, 583 (19380) ; 
Brewster v. Gage, 280 U. S. 327, 336 (1980) ; National Lead 
Co. v. United States, 252 U.S. 140, 145-6 (1920). 

On the contrary, the Director of the Census has stated, in 
his memorandum attached to your letter of submission, the 
sound and practical reasons of policy which militate against 
the enumeration of inhabitants of the United States who are 
abroad on the enumeration date as parts of the respective 
populations of the several States. He has stated that the 
allocation of such inhabitants to the populations of the sev- 
eral States would be “far too difficult for contemplation even 
under favorable foreign situations,” that such an allocation 
would be “neither feasible nor possible under anticipated 
appropriations,” that many factors would tend to make the 
results obtained from any such attempted allocation “com- 
paratively meaningless,” and “that the small proportion of 
persons for whom there is a clear-cut basis” of such allocation 
“cannot possibly justify the great expenditures involved.” 

In summary, the Congress has vested in the Director of 
the Census, subject to the approval of the Secretary of Com- 
merce, discretion to determine the manner in which inhabi- 
tants of the United States who are abroad on the enumeration 
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date shall be enumerated in the Seventeenth Decennial 
Census. The method which the Director in the exercise of 
his discretion (and with your approval) proposes to use with 
regard to the enumeration of such persons and to their allo- 
cation or non-allocation among the populations of the several 
States is the same as has been consistently employed in the 
taking of decennial censuses for many years. I find nothing 
in the Constitution or in the statutes to forbid such action 
on his part. 
Sincerely, 
J. HOWARD McGRATH. 





EXCHANGE OF INFORMATION BETWEEN AGENCIES UNDER 
FEDERAL REPORTS ACT 


Under the provisions of the Federal Reports Act of 1942 the Director 
of the Bureau of the Budget may require the Corps of Engineers, 
Department of the Army, to make available to the Maritime Com- 
mission information obtained since December 24, 1942, relating to 
commodities shipped in the domestic water trades of the United 
States. 


SEPTEMBER 28, 1949. 
Hon. Franx Pace, Jr., 
Director, Bureau of the Budget. 


My Dear Mk. Pace: This is with reference to Acting Di- 
rector F, J. Lawton’s letter of June 14, 1949, his supplement- 
ary letter of August 5. 1949, and the enclosures therein re- 
ferred to, relating to a request for advice concerning your 
proposed issuance, under the authority conferred upon you 
by section 3 (e) of the Federal Reports Act of 1942,5 U.S. C. 
139a (e), of a directive to the Corps of Engineers, Depart- 
ment of the Army. requiring the Corps to make available to 
the United States Maritime Commission certain statistical 
data, now being gathered by the Corps, relating to commodi- 
ties shipped in the domestic water trades of the United 
States. 

Section 3 (e) of the Federal Reports Act of 1942 author- 
izes the Director of the Bureau of the Budget “to require any 
Federal agency to make available to any other Federal 
agency any information which it has obtained from any 
person after December 24, 1942” (5 U. S. C. 189a (e)). See- 
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tion 4 (a) of the same act contains provisions protecting the 
confidentiality of information which is obtained in confidence 
by one Federal agency and is released by that agency to an- 
other Federal agency. 5 U.S. C. 139b (a). Section 4 (b) 
permits the release of information by one Federal agency to 
another only if one of four alternative conditions is met. 
5 U.S.C. 139b (b). 

Mr. Lawton has advised us that the information in question 
is gathered by the Corps of Engineers “on a confidential 
basis,” and he has indicated that the first three conditions 
under which information may be released by one Federal 
agency to another are inapplicable in the instant circum- 
stances. He has asked whether the Corps of Engineers may 
release the information in question to the Maritime Com- 
mission in conformity with the fourth condition, under which 
“Information obtained by a Federal agency from any person 
or persons may * * * be released to another Federal 
agency only if * * * (4) the Federal agency to which 
another Federal agency shall release the information has 
authority to collect the information itself and such authority 
is supported by legal provision for criminal penalties against 
persons failing to supply such information.” 5 U. S. C. 
139b (b). ‘ 

It therefore becomes necessary to inquire whether the Mari- 
time Commission “has authority to collect the information 
itself” and whether “such authority is supported by legal 
provision for criminal penalties.” 

Under the Merchant Marine Act of 1936, as amended, the 
Commission is inter alia “authorized and directed to investi- 
gate, determine, and keep current recordsof * * *_ inter- 
coastal and inland water transportation” (46 U..S. C. 1121 
(i)) ; authorized and directed “to study all maritime prob- 
lems arising in carrying out of the policy” of fostering the 
development and encouraging the maintenance of a merchant 
marine (46 U. S. C. 1101 and 1122 (a)-); and required to 
report to the Congress annually as to “the results of its in- 
vestigations, a summary of its transactions, its recommen- 
dations for legislation, * * *” (46 U. S. C. 1118 and 
1122 (f)). 

Section 204 (b) of the Merchant Marine Act of 1936 (46 
U. S. C. 1114 (b)) provides: “The Commission is hereby 
authorized to adopt all necessary rules and regulations to 
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carry out the powers, duties, and functions vested in 
it * * *.” And section 806 (d) (46 U.S. C. 1228) pro- 
vides in pertinent part: 

“Whoever knowingly and willfully violates any order, rule, 
or regulation of the United States Maritime Commission 
made or issued in the exercise of the powers, duties, or func- 
tions transferred to it or vested init * * *%, for whichno 
penalty is otherwise expressly provided, shall upon convic- 
tion thereof be subject to a fine of not more than $500. If 
such violation is a continuing one, each day of such violation 
shall constitute a separate offense.” 

In an opinion, submitted with Mr. Lawton’s letter of 
August 5, the General Counsel of the Maritime Commission 
has concluded that that agency is authorized by the Merchant 
Marine Act of 1936, as amended, “to promulgate any neces- 
sary regulation to enable it to obtain reports from persons 
engaged in the water-borne commerce of the United States, 
in order to obtain such information as may be necessary for 
the keeping of current records on intercoastal and inland 
water transportation as required under section 211 [46 
U.S. C. 1121] and to study problems arising out of the ade- 
quacy of the merchant marine to carry a water-borne do- 
mestic commerce of the United States, and to enable it to 
make the required reports to Congress.” He has concluded 
further that “a willful failure to supply such information 
would be subject to the criminal penalties imposed by section 
806 (d)” (46 U.S. C. 1228). I am in agreement with those 
conclusions. 

Indeed, in my view, it would appear to do violence to the 
congressional intention of placing in the Commission the 
means “to study all maritime problems” arising in carrying 
out the congressional policy of fostering the development 
and encouraging the maintenance of a merchant marine (46 
U.S. C. 1101 and 1122 (a) ) were the Commission to be denied 
statistics relating to commodities shipped in the domestic 
water trades of the United States. Without current infor- 
mation of the nature described, it is, moreover, difficult to see 
how the Commission could fulfill its responsibility “to keep 
current records of * * * intercoastal and inland water 
transportation” (46 U.S. C. 1121 (i) ) or to perform its other 
statutory duties and functions referred to above. Nor can 
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there be any doubt of the authority of the Congress to author- 
ize executive agencies to require the report to them of infor- 
mation necessary to their operations. 

It is accordingly my opinion that under the provisions of 
the Federal Reports Act of 1942 you are authorized to require 
the Corps of Engineers, Department of the Army, to make 
available to the Maritime Commission information obtained 
since December 24, 1942, relating to commodities shipped in 
the domestic water trades of the United States. 

Sincerely yours, 
J. HOWARD McGRATH. 





SAFETY STANDARDS FOR STORAGE OF EXPLOSIVES AND 
AMMUNITION 


The Joint Board constituted by the act of May 29, 1928, 45 Stat. 888, 
928, in the execution of its statutory duty to “keep advised of stor- 
age supplies of ammunition and components thereof * * * with 
special reference to keeping such supplies properly dispersed and 
stored,” etc., had the euthority to establish safety standards and 
has the authority now to make changes therein. As to whether 
these can have “binding legal force,” it is the opinion of the Attorney 
General that they must be considered binding, but only as minimum 
safety standards. 


Ocroser 27, 1949. 


The SroreTary oF THE Navy. 

My Dear Mr. Secretary: This refers to the request of Act- 
ing Secretary W. John Kenney for my opinion as to whether 
“the Secretary of the Army and the Secretary of the Navy 
have administrative authority under the act of May 29, 1928 
(45 Stat. 928; 50 U. S. C. A. 83); to adopt and give binding 
legal force to changes in safety standards [heretofore estab- 
lished pursuant to that act] for the storage of explosives and 
ammunition.” 

Following the explosion at the Naval Ammunition Depot, 
Lake Denmark, N. J., on July 10, 1926, the Congress passed 
the act of December 22, 1927, c. 5, 45 Stat. 2, 35, which, in 
pertinent part, provided : 

“The Secretary of War and the Secretary of the Navy, 
through a joint board composed of officers appointed by 
them, shall make a survey of the points of storage of supplies 
of ammunition and components thereof for use of the Army 
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and Navy, with special reference to the location of such 
ammunition and components as are in such proximity to pop- 
ulous communities and industrial areas as to constitute a 
menace to life and property. The results of such survey shall 
be embodied in a joint report which the Secretary of War 
and the Secretary of the Navy shall make to Congress, not 
later than March 15, 1928, with their recommendations as to 
what changes, if any, should be made in such storage facilities 
and their points of location and the feasibility of the joint 
use thereof by the Army and Navy.” 

The report of the joint board, submitted on March 9, 1928 
(House Doc. No. 199, 70th Cong. 1st sess.), stated that the 
board had “adopted the laws of the State of New Jersey, 
‘which: incorporate the American Table of Distances, for its 
standard of safety,” that “In a few cases not specifically 
covered by them, the board has adopted standards worked 
out * * * by the Army and Navy,” and that “All these 
safety standards are used as minima” (p. 2). The report 
further stated that some dangerous and unsatisfactory con- 
ditions relating to the storage of explosives had been found, 
and contained a number of specific recommendations for the 
correction of such conditions through redistribution, restor- 
age, construction of additional magazines, etc. 

The act of May 29, 1928, c. 853, 45 Stat. 883, 928, 50 U. S. C. 
83, made certain appropriations for ammunition storage 
facilities and provided: 

“The Secretary of War and the Secretary of the Navy, 
through a joint board of officers appointed by them, shall 
keep advised of storage supplies of ammunition and compo- 
nents thereof for use of the Army and Navy, with special 
reference to keeping such supplies properly dispersed and 
stored and to preventing hazardous conditions from arising 
to endanger life and property within and without storage 
reservations. Such board shall advise and confer with such 
Secretaries in the execution of the recommendations con- 
tained in House Document Numbered 199, Seventieth 
Congress.” 

In a memorandum (prepared in the office of the Judge 
Advocate General of the Army) which the Acting Secretary 
submitted with his request, it is stated that during the years 
1945 and 1946 the board established under the 1928 act con- 
ducted a series of model and full-scale explosive safety tests 
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“and as a result certain modifications in existing safety tables 
were recommended.” That memorandum indicates further 
“that the Board has never considered that the Army and 
Navy were bound by New Jersey Safety Laws, but on the 
contrary, have only used them as a guide in their activities 
since 1928.” Moreover, it has been pointed out by repre- 
sentatives of the Army, Navy, and Air Force in conferences 
in which members of my staff have participated that (1) 
types of explosives unknown in 1928 have since been de- 
veloped and (2) since 1928 some improved methods of con- 
struction of storage facilities have been devised. 

A memorandum approved by the Judge Advocate General 
of the Navy, however, states: “By the Act of 1928 Congress 
expressed approval of the recommendations made under the 
Act of 1927, and ordered them enforced by the joint board 
and the Secretaries. There is no language used in either 
the Act of 1927 or the Act of 1928 to indicate a delegation of 
administrative discretion to change the rules for safe storage 
of ammunition recommended in the report, House Document 
199, 70th Congress, and adopted by the Congress in its Act 
of 1928.” 

I do not find, either in the language of the 1928 act or in 
its legislative history, sufficient justification for holding that 
the Congress actually adopted the New Jersey laws as Fed- 
eral safety standards. As indicated above, the board created 
under the 1928 statute has acted upon this view since its estab- 
lishment. I think this brings the matter within the rule that 
a contemporaneous, uniform, and long-continued construc- 
tion of a statute by the agency charged with its administra- 
tion is not to be disregarded in the absence of compelling 
reasons. See 39 Op. A. G. 194, 196; 39 zd. 203, 206; and 
cases there cited. I find no such reasons here. 

Moreover, the House committee which drafted the 1928 act 
recommended the creation of the board “to have jurisdiction 
over the execution of the programs now recommended for 
adoption, and to see that, if and when adopted, no further 
undesirable situations are permitted to creep in. In other 
words, to be an agency to guard against repetition of the 
conditions now confronting us.” (H. Rept. 1739, 70th Cong., 
Ist sess. p. 12). Aside from any questions relating to the 
execution of the specific programs (undoubtedly long since 
concluded), it seems clear that the board was intended to be 
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a discretionary agency, free to take appropriate action war- 
ranted by future exigencies. 

It is, therefore, my opinion that the board in the execution 
of its statutory duty to “keep advised of storage supplies of 
ammunition and components thereof * * * with special 
reference to keeping such supplies properly dispersed and 
stored,” etc., had the authority to establish safety standards 
and has the authority now to make changes therein. As to 
whether these can have, as the Acting Secretary has asked, 
“binding legal force,” it is my opinion that they must be con- 
sidered binding, but only as minimum safety standards. 
Thus, for example, if a prescribed standard permitted the 
storage of 250,000 pounds of explosives in one magazine it 
would be of no legal concern to the board if less than 250,000 
pounds were stored in one magazine, but it would be very 
much the concern of the board if the quantity so stored 
exceeded that amount. 

Sincerely yours, 


J. HOWARD McGRATH. 


PRIZD GHRMAN VESSEL ALLOCATHD TO UNITED STATES 
TRANSFERRED TO CANADA 


The 8. 8. BMPIRH GANGWAY, formerly known as the WHSHR- 
WHHR, was one of several German merchant vessels captured at 
Bremerhaven on May 9, 1945. The Combined Shipping Adjustment 
Board, established on February 25, 1942, by President Roosevelt 
and Prime Minister Churchill, assigned the vessel for use of the 
United States, with the understanding that the United States would 
institute prize proceedings, such proceedings, however, to be with- 
out prejudice to the ultimate disposition of the vessel to another 
country. 

A prize proceeding was instituted in a Federal court which resulted in 
a decree in favor of the United States. At the Potsdam Conference 
in 1945, prior to the entry of the decree, it was agreed that German 
merchant shipping would be allocated to certain countries, includ- 
ing the United States and Great Britain, and that reallocations 
would be made from the shares allocated to them to certain other 
countries, including Canada. In December 1945, the vessel was 
allocated to the United States, and thereafter it was reallocated 
to Canada, the United States having determined that it did not 
wish to retain the vessel. 

Although the decree in the prize proceeding technically vested title to 
the vessel in the United States, this country could be regarded 
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under the circumstances as only holding such title as trustee for 
its allies pending final disposition. 

Accordingly, the vessel is not property belonging to the United States 
within the meaning of Article IV, section 3, clause 2 of the Consti- 
tution, providing that “The Congress shall have power to dispose 
of * * * Property belonging to the United States,” and the vessel 
may be transferred to Canada without the necessity of specific 
legislation authorizing such transfer. 


OcToBER 27, 1949. 
Tue SEcRETARY OF STATE. 

My Dear Mr. Secretary: This is in response to your in- 
quiry as to whether, in the circumstances described below, 
title to the S. S. Empme Ganeway, a captured Ger- 
man merchant vessel formerly known as the WEsER- 
WEHR, may be transferred to the Canadian Government 
without authorizing legislation in view of the provision in 
the Constitution that “The Congress shall have Power to 
dispose of and make all needful Rules and Regulations re- 
specting the Territory or other Property belonging to the 
United States;” (Art. IV, sec. 3, cl. 2). 

The circumstances under which the vessel was acquired 
and the views and conclusions of the Department of State 
with respect to the effect of the various international agree- 
ments concerning the vessel are set forth at length in a mem- 
orandum of the Acting Legal Adviser. From this memo- 
randum the following facts appear: 

The Emprme GaNneway is one of seven captured Ger- 
man merchant vessels which were assigned for use of 
the United States by the Combined Shipping Adjustment 
Board established on February 26, 1942, by President 
Roosevelt and Prime Minister Churchill. It was understood 
at the time the vessels were so assigned that prize proceed- 
ings would be instituted by the United States with respect 
to each, but it was further agreed by the Department of 
State, the Department of the Navy, and the United States 
Maritime Commission that the prize proceedings were to be 
without prejudice to the ultimate disposition of the vessels 
to other countries. In accordance with this understanding 
prize proceedings were thereafter instituted with respect to 
the Empmer Ganeway in the United States District Court 
for the Southern District of New York and were subse- 
quently brought to a decree in favor of the United States. 
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At the Potsdam Conference, in 1945, it was agreed by 
the participating nations that vessels of the German mer- 
chant marine should be allocated to the Union of Soviet 
Socialist Republics, Great Britain, and the United States, 
and that from the share allocated to Great Britain and the 
United States reallocations would be made to others of the 
United Nations with the exception of the U.-S. S. R. and 
Poland. The U. S. S. BR. was to satisfy the claims of 
Poland from its share. 

Pursuant to this agreement, the Tripartite Merchant Ma- 
rine Commission, established under the authority of the 
Potsdam Protocol, on December 7, 1945, allocated the 
WEsERWEHR to the United States. 

The United States Maritime Commission, after consul- 
tation with the Coast Guard and representatives of the 
American shipping industry, determined’ that it would be 
uneconomic to attempt to convert any of the seven vessels 
so allocated to the United States (including the Empire 
Ganeway), for use in the American merchant marine. 
The Commission also determined that advantageous use 
could be made, however, by this country of certain other 
vessels found in the German fleet and accordingly requested 
the Inter-Allied Reparation Agency established by the 
Final Act of the Paris Conference of December 21, 1945, 
to allocate them to the United States. Thirteen such ves- 
sels have been received by the United States and it is under- 
stood that all but one of these were the subject of prize 
actions in British prize courts. 

On May 24, 1946, in further pursuance of the Potsdam 
agreement, the Empme Ganeway was reallocated to 
Canada by the Inter-Allied Reparation Agency. The ves- 
sel is now in the possession of Canada on a bare-boat charter 
basis. 

You have advised us of your conclusion that the inter- 
national agreements and arrangements relating to this mat- 
ter constitute a binding obligation upon the United States 
to transfer possession of and such title as 1t may have to 
the Empmes GaNneoway to the country to which it was 
finally allocated, namely, Canada. There can be no ques- 
tion as to the authority of the President, as Commander- 
in-Chief.as well as the principal organ of the United States 
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in the conduct of its foreign relations, to enter into such 
agreements in the conduct of a war or in connection with 
bringing hostilities to a conclusion. 

The decree in the prize proceedings, which, as stated 
above, were instituted with the understanding that they 
were to be without prejudice to the ultimate disposition of 
the vessel to another country, forfeited the vessel to the 
United States. It does not follow, however, that in these 
circumstances the rights of allied nations, whose partici- 
pation in the war contributed to the capture of the vessel, 
were thereby extinguished as against the United States. As 
the Acting Legal Adviser has pointed out, moreover, even 
if title to the vessel has technically vested in the United 
States in this instance, the United States must, in the cir- 
cumstances, be regarded as holding such title only as a 
trustee for all its Allies pending ultimate disposition in 
accordance with the Potsdam Agreement. I agree with the 
conclusion of the Acting Legal Adviser that property so 
acquired and held is not “Property belonging to the United 
States” within the meaning of that phrase as used in Arti- 
cle LV, section 3 of the Constitution. 

In response to your inquiry, therefore, I see no reason 
as a matter of law why the United States may not, without 
legislation specifically authorizing such action, take what- 
ever formal steps may be necessary to fulfill its obligations 
under the international agreements and arrangements re- 
ferred to above by transferring such title as it may have 
to the S. S. Empme Ganoaway to the Government of 
Canada. 

The Chairman of the United States Maritime Commis- 
sion has also made inquiry of me in this matter and I am 
accordingly sending him a copy of this letter. 

Sincerely yours, 
J. HOWARD McGRATH. 





VETERANS’ PREFERENCHD ACT—APPEHAL OF VETERAN FOR 
REALLOCATION UNDER REDUOTION-IN-FORCE NOTICH 


Thomas Kirby, a disabled veteran of World War I, who formerly 
held the position of Special Assistant to the Director of Coordina- 
tion and Planning, grade CAF-14, in the Veterans’ Administration, 
was given a reduction-in-force notice April 25, 1947, from which 
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he appealed to the Civil Service Commission. His appeal was 
sustained June 30, 1947. On May 6, 1948, Mr. Kirby was informed 
that his former position “had been reallocated to CAF-11 because 
of a reorganisation and consequent changes in the duty assign- 
ments,” from which allocation he again appealed. 

The Commission found that the restoration order of 1947 had not 
been properly effectuated by the Veterans’ Administration nor had 
Mr. Kirby been restored to the duties of his former position or 
reassigned appropriately in his classification. The Administration 
was then instructed to take the corrective action directed in 1947, 
since the Commission found there were other CAF-14 positions 
held by persons with less retention rights and for which Mr. 
Kirby met the minimum qualifications. 

On July 15, 1940, the Administrator of Veterans’ Affairs disagreed 
with the Commission’s findings and stated the issue was no longer 
pertinent because incumbents of the positions mentioned had 
acquired competitive status, thus making the positions unavailable 
for Mr. Kirby. 

Section 14 of the Veterans’ Preference Act of 1944, approved June 
27, 1944, c. 287, 58 Stat. 887, as amended by the act of August 
4, 1947, 61 Stat. 723, provides that the Civil Service Commission 
shall submit its findings and recommendations to the proper ad- 
ministrative officer, sending copies to the Appellant, and it shall 
be mandatory for the officer to take such corrective action as the 
Commission finally recommends. 

It is therefore concluded that it is the duty of the Administrator of 
Veterans’ Affairs to comply with the recommendations of the Civil 
Service Commission in connection with Mr. Kirby’s appeal. 


NovEMBER 7, 1949* 
Honorable Donatp S. Dawson, 
Administrative Assistant to the President. 

Dear Mr. Dawson: This refers to your letter of October 
26, 1949, requesting my opinion regarding the rights in- 
volved in the case of Mr. Thomas Kirby, a disabled veteran 
of World War I, who formerly held the position of Special 
Assistant to the Director of Coordination and Planning, 
grade CAF-14, in the Veterans’ Administration. 

The Civil Service Commission in its letter of September 
18, 1949, to the President states the facts in the matter as 
follows: Mr. Kirby was given. a reduction-in-force notice 
April 25, 1947, and thereupon appealed to the Commission. 
His appeal was sustained on June 30, 1947. He was there- 
after, following some controversy between the Commission 
and the Administration as to whether there were “suitable 
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positions to which his assignment could be effected,” “ad- 
vised that he might return to his former position.” How- 
ever, on May 6, 1948, Mr. Kirby was informed that his 
position “had been reallocated to CAF-11 because of a re- 
organization and consequent changes in the duty assign- 
ments,” and he again appealed to the Commission. The 
Commission found that the Veterans’ Administration “had 
not properly effectuated the restoration order” of 1947, 
“since such restoration was merely a paper transaction” in 
that Mr. Kirby had not actually been “restored to the duties 
of his former position, nor was he reassigned to other duties 
appropriate to his classification.” The Commission ac- 
cordingly instructed the Veterans’ Administration “to take 
corrective action as directed on June 30, 1947, by reassign- 
ing Mr. Kirby to a continuing position as required by the 
Retention Preference Regulations.” The Commission 
found “that there were other CAF-14 positions in the Ad- 
ministration occupied by persons with less retention rights 
than Mr. Kirby and for which Mr. Kirby met the minimum 
qualifications.” The Administrator of Veterans’ Affairs 
has stated his disagreement with the Commission’s conclu- 
sions and attacked Mr. Kirby’s “suitability and efficiency.” 
By letter of July 15, 1949, he “advised the Commission that 
he still cannot agree with the Commission’s decision that 
Mr. Kirby is qualified for two positions which the Commis- 
sion specifically called his attention to, but that the issue is 
no longer pertinent because the incumbents of those posi- 
tions have now acquired competitive status and the positions 
are no longer available for consideration in Mr. Kirby’s 
case.” 

The Veterans’ Preference Act of 1944, approved June 27, 
1944, c. 287, 58 Stat. 387, as amended by the acts of August 
4, 1947, c. 447, 61 Stat. 723, and June 22, 1948, Public Law 
741, 80th Congress, 2d sess., provides in part as follows: 

“Seo. 2. In certification for appointment, in appointment, 
In reinstatement, in reemployment, and in retention in 
civilian positions in all establishments, agencies, bureaus, 
administrations, projects, and departments of the Govern- 
ment * * * preference shall be given to (1) those ex-service 
men and women who have served on active duty in any 
branch of the armed forces of the United States and have 
been separated therefrom under honorable conditions and 
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who have established the present existence of a service-con- 
nected disability or who are receiving compensation, disabil- 
ity retirement benefits, or pension by reason of public laws 
administered by the Veterans’ Administration, the War 
‘Department or the Navy Department * * *.” 

“Szo. 14. No permanent or indefinite preference eligible, 
who has completed a probationary or trial period employed 
in the civil service, or in any establishment, agency, bureau, 
administration, project, or department, hereinbefore re- 
ferred to shall be discharged, suspended for more than 
thirty days, furloughed without pay, reduced in rank or 
compensation, or debarred for future appointment except 
for such cause as will promote the efficiency of the service 
and for reasons given in writing, * * *; such preference 
eligible shall be allowed a reasonable time for answering the 
same * * * and shall have the right to appeal to the Civil 
Service Commission from an adverse decision of the admin- 
istrative officer so acting, * * * Provided, That * * * the 
Civil Service Commission shall submit its findings and rec- 
ommendations to the proper administrative officer and shall 
send copies of the same to the appellant or to his designated 
representative, and it shall be mandatory for such admin- 
istrative officer to take such corrective action as the Commis- 
sion finally recommends * * *.” 

“Sec. 19. It shall be the authority and duty of the Civil 
Service Commission in all cases under the classified civil 
service to make and enforce appropriate rules and regula- 
tions to carry into full effect the provisions, intent, and 
purpose of this Act and such Executive orders as may be 
issued pursuant thereto and in furtherance thereof; Pro- 
vided, That any recommendation by the Civil Service Com- 
mission, submitted to any Federal agency, on the basis of 
the appeal of any preference eligible, employee or former 
employee, shal] be complied with by such agency.” 

The above-quoted proviso to section 14 was added to the 
Veterans’ Preference Act by the cited amendment of Au- 
gust 4, 1947. In enacting that proviso, the Congress clearly 
expressed an intention to give “the decisions of the Com- 
mission full force and effect” and to make “the Civil Service 
Commission * * * the final authority within the Govern- 
ment service” in the administration of the Veterans’ Prefer- 
ence Act. Senate Rept. 631, 80th Cong., Ist sess. 
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Similarly, in reporting on S. 1493, 80th Congress, 2d sess., 
by which the proviso was added to section 19 of the Veter- 
ans’ Preference Act, the House Committee on Post Office 
and Civil Service stated: “During the first session of the 
Eightieth Congress, Public Law 325 [act of August 4, 1947, 
supra| was approved which provides that the decisions of 
the Civil Service Commission in connection with appeals 
by veterans processed under section 14 of the Veterans’ 
Preference Act shall be binding upon the executive depart- 
ments and agencies. This bill extends the provisions of 
that law to include any appeal processed under the Veterans’ 
Preference Act so that a decision favorable to a veteran or 
other employee will be enforceable.” House Rept. 1817, 
80th Cong., 2d sess. 

It would appear, moreover, that, as the Commission has 
stated in its letter to the President, “Mr. Kirby can take 
his case to the courts.” See Senate Report 631, supra, in 
which the Senate Committee on Civil Service stated that 
the amendment to section 14 of August 4, 1947, would “im- 
mediately give the veteran status in the courts” in the event 
of “the failure, willful or through negligence on the part 
of the agency, to cooperate in receiving and respecting the 
findings of the Civil Service Commission.” See also Hilton 
v. Sullivan, 334 U. 8S. 323; Wettre v. Hague, 168 F. 2d 825 
(C.C. A.1). If Mr. Kirby should resort to the courts and 
should establish the facts as stated in the Commission’s 
letter, I do not feel that the Government would have an 
adequate defense. 

In view of the foregoing and based, of course, upon the 
facts as stated in the Commission’s letter, I believe that it 
is the duty of the Administrator of Veterans’ Affairs to 
comply with the recommendations made by the Civil Serv- 
ice Commission in connection with Mr. Kirby’s appeal. 

With respect to the statement of the Administrator that 
the incumbents of the two positions to which the Com- 
mission had called his attention “have now acquired com- 
petitive status and [that] the positions are no longer avail- 
able for consideration in Mr. Kirby’s case,” I am not, of 
course, acquainted with the facts but I assume that it is 
the Commission’s view that, as it has previously found, 
there are “other CAF-14 positions in the Administration 
occupied by persons with less retention rights than Mr. 
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Kirby and for which Mr. Kirby [meets] the minimum 
qualifications.” 
The letters from Mr. Kirby which accompanied your let- 
ter to me are returned herewith, as you requested. 
Sincerely yours, 
J. HOWARD MoGRATH. 


CORRECTION OF MILITARY RECORDS 


The enactment of sections 226 and 230 of the Selective Service Act of 
1948, 62 Stat. 604, amending Articles of War 50 and 53 and provid- 
ing for the finality of court-martial judgments, etc., did not affect the 
authority of the Secretary of the Army, under procedures set up 
by him, and acting through boards provided for in section 207 of the 
Legislative Reorganization Act of 1946, 60 Stat. 837, “to correct 
any military * * * record where in [his] Judgment such action 
is’necessary to correct an error or to remove an injustice.” 

DECEMBER 29, 1949. 

The SEcRETARY OF THE ARMY. | 
My Dear Mr. Secretary: This refers further to your 

letter of June 17, 1949, requesting my opinion as to whether 

the jurisdiction of the Army Board on Correction of Military 

Records, established pursuant to section 207 of the Legisla- 

tive Reorganization Act of 1946, approved August 2, 1946, 

¢. 753, 60 Stat. 812, 837, to act in cases involving discharge 

or dismissal by reason of the sentence of a court martial was 

superseded by the provisions of Articles of War 50h and 53, 

as amended by sections 226 and 230, respectively, of the 

Selective Service Act of 1948, approved June 24, 1948, Public 

Law 759, Eightieth Congress, second session. 

Section 207 of the Legislative Reorganization Act of 1946 
provides : 

“The Secretary of War, the Secretary of the Navy, and the 
Secretary of the Treasury with respect to the Coast Guard, 
respectively, under procedures set up by them, and acting 
through boards of civilian officers or employees of their re- 
spective departments, are authorized to correct any military 
or naval record where in their judgment such action is neces- 
sary to correct an error or to remove an injustice.” 

Article of War 50, as amended, provides for constituting, 
in the office of the Judge Advocate General, a Board of 
Review and a judicial Council with authority to examine 
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records of court-martial trials and to make holdings and sub- 
mit opinions with respect thereto. Article 53, as amended, 
authorizes the Judge Advocate General, in his discretion, 
and under such regulations as the President may prescribe, 
“to grant a new trial, or to vacate a sentence, restore rights, 
privileges, and property affected by such sentence, and sub- 
stitute for a dismissal, dishonorable discharge, or bad con- 
duct discharge previously executed a form of discharge 
authorized for administrative issuance, in any court-martial 
case in which application is made within one year after final 
disposition of the case upon initial appellate review 
* 8 8% 

Article 50h provides for finality of the appellate review 
provided by that article, “subject only to action upon apphi- 
cation for a new trial as provided in article 53.” Article 53 
provides that “all action taken by the Judge Advocate Gen- 
eral pursuant to this article, and all proceedings, findings, 
and sentences on new trials under this article, as approved, 
reviewed, or confirmed under articles 47, 48, 49, and 50, and 
all dismissals and discharges carried into execution pursuant 
to sentences adjudged on new trials and approved, reviewed, 
or confirmed, shall be final and conclusive and orders publish- 
ing the action of the Judge Advocate General or the proceed- 
ings on new trial and all action taken pursuant to such 
proceedings, shall be binding upon all departments, courts, 
agencies and officers of the United States.” 

The Articles of War prior to their amendment by the Se- 
lective Service Act of 1948 contained provisions for the 
review of sentences of courts martial by the Judge Advocate 
General and by a board of review constituted in his office. 
See Article of War 5014 (10 U.S. C. 1522), “rescinded” by 
section 227 of the Selective Service Act of 1948. And the 
conclusiveness of the judgments of courts martial, even under 
the old articles, was expressly recognized in the opinion of 
the Attorney General of February 24, 1947, on the correction 
of military and naval records. 40 Op. 504, 508, 509. That 
opinion, written before the passage of the Selective Service 
Act of 1948, held “that entries in naval and military records 
resulting from the actions of general courts martial come 
within the purview of section 207 of the Legislative Reorgani- 
zation Act * * *.” JI quote further from the opinion. 

“* * * the language of section 207 cannot be construed 
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as permitting the reopening of the proceedings, findings, and 
judgments of courts martial so as to disturb the conclusive- 
ness of such judgments, which has long been recognized by 
the courts. [Citing and quoting from Kz Parte Reed, 100 
U.S. 18, 23.] * * * 

“The correction of the record and the issuance of a new 
discharge may be regarded as acts of clemency, or in mitiga- 
tion, precisely comparable in effect to a successful appeal to 
the Congress for relief by private act.” 

In an opinion of February 14, 1949 (41 Op. 12), to the 
Secretary of the Navy the Attorney General considered sec- 
tion 301 of the Servicemen’s Readjustment Act of 1944, 
approved June 22, 1944, c. 268, 58 Stat. 284, 286, which au- 
thorizes the Secretaries of the Army and Navy to establish 
boards to review the type and nature of discharges or dis- 
missals, “except a discharge or dismissal by reason of the 
sentence of a general court martial,” and provides for the 
findings of such boards “to be final subject only to review by 
the” respective Secretaries. The Attorney General held in 
that opinion that while an affected individual could not “as of 
right” invoke the procedures set up by section 207 of the 
Legislative Reorganization Act, “there does not appear to be 
any sound reason for an interpretation so narrowing the 
terms of the latter section as to deny to the respective secre- 
taries the authority to invoke that section ‘where in their 
judgment such action is necessary to correct an error or to 
remove an injustice’” and accordingly concluded that the 
Secretary of the Navy could, in his discretion, “properly 
refer to the board established pursuant to section 207 of the 
Legislative Reorganization Act cases in which a board acting 
under section 301 of the Servicemen’s Readjustment Act has 
previously denied the relief sought” despite the above-quoted 
provision in section 301 for the finality of the findings made 
by boards under that section. The following excerpt from 
that opinion is equally pertinent here: 

“It is to be remembered, too, that no action taken under 
section 301 could have such finality as to prevent the Con- 
gress from providing relief by private act—a remedy here- 
tofore applied in many cases affected by administrative 
action that had become otherwise final and conclusive, as 
pointed out in my opinion of February 24, 1947. Section 
207 of the Legislative Reorganization Act was intended to 
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supply a remedy in lieu of such relief by private acts, and 
section 131 of that act provided that no private bill or reso- 
lution for the correction of a military or naval record should 
thereafter be received or considered. As a substitute for the 
disapproved system of relief by private acts, section 207 
should be so construed, if possible, as to make unnecessary 
further resort to the former method.” 

The only new feature in the question now presented is that 
the provisions of the Selective Service Act of 1948 for the 
review of sentences of courts martial were enacted after the 
Legislative Reorganization Act. The later act, however, 
did not expressly either repeal or amend the earlier. The 
question remains as to whether the Selective Service Act of 
1948 effected an implied repeal of section 207 pro tanto (the 
continued application of the section to the Navy being 
clearly unaffected by the amendment of the articles of War). 

It is not possible, however, to deal with the question of 
implied repeal with respect to section 207 alone. Section 
131 of the Legislative Reorganization Act, which provides 
that “no private bill or resolution * * * authorizing or 
directing * * * the correction of a military or naval 
record, shall be received or considered in either the Senate 
or the House of Representatives,” must also be considered. 
As pointed out in the opinion of February 24, 1947, sections 
131 and 207 “must be read together,” since together they 
evidence “an intention of the Congress to free itself from the 
burden of dealing with such matters [the correction of mili- 
tary and naval records] by private bills an.i to provide a 
method for their disposition by administrative action.” 40 
Op. A. G. at 505. If, therefore, section 207 was in effect 
repealed by the Selective Service Act of 1948, section 1381 
must fall with it. This is a result, however, which I am un- 
able to reach in the absence of any showing whatsoever of a 
congressional intention to resume the system of relief by 
private acts which section 131 had abolished. I find no evi- 
dence of such an intention. Nor do I find evidence of any 
congressional intention to replace at this time that system 
of relief, for which the Congress had, by section 207, sub- 
stituted a system administered by civilian boards, with an 
appellate court-martial procedure administered by military 
officers. 
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The tests for determining whether or not there is repeal 
by implication were set forth by the Supreme Court in United 
States v. Borden Co., 308 U. S. 188, 198, as follows: 

“It is a cardinal principle of construction that repeals by 
implication are not favored. When there are two acts upon 
the same subject, the rule is to give effect to both if possible. 
— United States v. Tynen, 11 Wall. 88, 92; Henderson's To- 

bacco, 11 Wall. 652, 657; General Motors Acceptance Corp. 
v. United States, 286 U.S. 49, 61, 62. The intention of the 
legislature to repeal ‘must be clear and manifest.’ Red Rock 
v. Henry, 106 U.S. 596, 601, 602. It is not sufficient, as was 
said by Mr. Justice Story in Wood v. United States, 16 Pet. 
342, 362, 363, ‘to establish that subsequent laws cover some 
or even all of the cases provided for by [the prior act]; for 
they may be merely affirmative, or cumulative, or auxiliary.’ 
There must be ‘a positive repugnancy between the provisions 
of the new law, and those of the old; and even then the old 
law is repealed by implication only pro tanto to the extent 
of the repugnancy.’ See, also, Posados v. National City 
Bank, 296 U.S. 497, 504.” 

Except in a very general sense we are not here dealing with 
“two acts upon the same subject.” Moreover, it is entirely 
possible “to give effect to both” and certainly there is no 
“positive repugnancy between the provisions of the new 
law, and those of the old.” Nothing that has come to my 
attention indicates that the Congress by the passage of the 
Selective Service Act of 1948 had any intention thus to 
supersede sections 131 and 207 of the Legislative Reorgani- 
zation Act. 

For the foregoing reasons, it is my opinion that the en- 
actment of sections 226 and 230 of the Selective Service Act 
of 1948 did not affect your authority, under procedures set 
up by you, and acting through boards provided for in section 
207 of the Legislative Reorganization Act of 1946, “to cor- 
rect any military * * * record wherein * * * [your] 
judgment such action is necessary to correct an error or to 
remove an injustice.” 

Sincerely yours, 
J. HOWARD McGRATH. 
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ACQUISITION OF CLASSIFIED CIVIL SERVICE STATUS BY 
FORMER EMPLOYEES OF THE LEGISLATIVE BRANCH 


Section 2 (b) of the act of November 26, 1940, 54 Stat. 1212, prescrib- 
ing a method for the acquisition of a classified civil service status 
by former employees of the legislative branch, is applicable only to 
those employees whose names appear on the official payroll of 
the Senate or of the House of Representatives. 


DercEMBER 30, 1949. 
The PRESIDENT. 

My Dear Mr. PRESIDENT: 

I have the honor to reply to your memorandum of October 
27, 1949, transmitting the Civil Service Commission’s request 
of October 26, 1949, for my opinion with respect to the ap- 
plication of section 2 (b) of the act of November 26, 1940, 
54 Stat. 1212, 5 U. S. C. 631b (b), in a situation described 
in the Commission’s letter. 

The pertinent portion of section 2 (b) of the act of No- 
vember ,26, 1940, commonly known as the Ramspeck Act, 
provides: 

“(b) From and after the effective date of this Act any 
person who shall have served for four years as a secretary, 
clerk or assistant clerk to a Senator, Representative, Delegate 
or Resident Commissioner, or as a clerk or assistant clerk to 
a standing committee of the Senate or House of Representa- 
tives or as a clerical employee of the Senate or House of 
Representatives and whose separation from the service is 
involuntary and without prejudice shall acquire, upon pass- 
ing such suitable noncompetitive examination as the Civil 
Service Commission may prescribe, a classified civil service 
status for transfer to a position in the classified civil service 
notwithstanding any contrary provisions of the civil service 
laws or regulations: Provided, That any individual who may 
hold such a position in the legislative branch must obtain 
such transfer within one year from the date of separation, 
and nothing in this Act shall be construed to impair any 
right of retransfer provided for under civil service laws or 
regulations made thereunder.” 

As stated by the Civil Service Commission, the question 
arises “out of a request by an individual that the Commission 
confer a classified civil service status upon him under au- 
thority of the Ramspeck Act. The individual in question 
served as secretary to a Congressman from January 3, 1935, 
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to December 28, 1938. He was employed as assistant in the 
Senate Document Room from January 25, 1949 to February 
7, 1949, and was involuntarily separated as of the latter date. 
The total period of this service is more than the required 
four years.” 

The Commission states, however, that during the period 
between May 1 and December 28, 1938, the applicant’s “name 
- did not appear on the official payroll of the House of Repre- 
sentatives.” It appears from the file submitted by the Com- 
mission that for this period, during which the applicant 
“was on the private payroll” of the Congressman, “the Com- 
mission did not allow credit for classification purposes. This 
action of the Commission has been uniformly followed for 
several years, not only for purposes of classification under 
the Ramspeck Act but also for purposes of service credit 
under the Retirement Act.” 

The question thus presented is whether section 2 (b) of 
the Ramspeck Act is applicable only to those employees re- 
ferred to therein whose names appear on the official payroll 
of the disbursing clerks of the respective Houses of Congress. 

In my opinion, the answer to this question is in the 
affirmative. 

Looking first at the language of the statute, it 1s noted that 
after referring to the several types of employees in question, 
e. g., “secretary, clerk or assistant clerk to a Senator, Repre- 
sentative,” etc., the statute refers to “any individual who may 
hold such a position in the legislative branch.” Clearly, 
the privately employed secretary of a Congressman does not 
“hold * * * a position in the legislative branch.” 

This view, moreover, finds support in the history of section 
2 (b). That section stems from a Senate amendment to 
H. R. 960, 76th Congress. Its purpose, as stated by the Sen- 
ate Committee on Civil Service, was to 

“* * * give * * * to these employees, who have 
rendered long and faithful service to their Members and who 
have acquired valuable experience in Government, an oppor- 
tunity to transfer to a position in the executive service should 
their positions ‘on the Hill’ terminate. 

* * * * * 


“Your committee feels strongly that if there is justification 
for ‘blanketing’ into permanent civil-service positions many 
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thousands of persons, the bulk of whom have had but a few 
years’ experience, there is certainly justification for granting 
this opportunity to employees of the legislative branch.” 
[Italics supplied.] [S. Rep. No. 1865, 76th Cong., 3d _sess., 
p. 6.] 

The amendment underwent some changes in conference 
before its enactment into law—changes which in general were 
restrictive. Phraseology which would have included within 
the scope of the section “a clerical or administrative em- 
ployee under an officer of the Senate or House of Representa- 
tives,” was changed to read, “a clerical employee of the 
Senate or House of Representatives”; the requirement of 
“involuntary” separatién from the service was added; and 
the period after separation during which advantage could be 
taken of the provision was reduced from two years to one. 

By another change made in conference, the benefits con- 
ferred, by the amendment as introduced, on “a clerk or 
assistant clerk” to a Member of Congress were made applic- 
able to “a secretary, clerk or assistant clerk.” This change, 
however, should be read in light of the fact that not long 
before the Ramspeck Act was passed the Joint Resolution 
of January 25, 1923, 42 Stat. 1217, was amended by section 1 
of the act of July 25, 1939, 53 Stat. 1080, to provide that 

“A ppropriations made by Congress for clerk hire for Mem- 
bers * * * shall be paid by the Clerk of the House of 
Representatives to one, two, or three persons to be designated 
by each Member, * * * the names of such persons to be 
placed upon the roll of employees of the House of Repre- 
sentatives, together with the amount tobe paideach * * *.” 
2U.S. C. 92. 

Prior to the 1939 amendment, funds appropriated for the 
“clerk hire” of Representatives were permitted to be paid 
only “to one or two persons.” The clerical employees 
allowed to Senators at the time of passage of the Ramspeck 
Act were likewise limited in number. See 46 Stat. 32, 34; 
54 Stat. 462, 464; 2 U.S. C. (1940 ed.) 60a. 

The intention of the Congress by the conference amend- 
ments of section 2 (b) to restrict the number of individuals 
to whom it would be applicable is further indicated by the 
statement on the floor of the House by Congressman Ram- 
speck, who had introduced the bill and-who, as Chairman of 
the House Committee on the Civil Service, was in charge of 
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the bill on the House floor, that the requirement that the 
separation from the service he “involuntary” was added to 
section 2 (b) “because otherwise we would have found our 
offices a channel for people seeking employment” (86 Cong. 
Rec. 18325: 1), a result which could obviously follow from a 
construction permitting the acquisition of civil service status 
under section 2 (b) by unlimited numbers of persons hired 
privately by Members of Congress. 

For the foregoing reasons, it is my opinion that only 
those employees of the legislative branch mentioned in sec- 
tion 2 (b) of the Ramspeck Act whose names appear on the 
official pay roll of the Senate or of the House of Representa- 
tives may receive the benefits provided by that section. 

It is noted that the applicant concerning whom the Com- 
mission has sought my opinion could in no event establish 
the four years of service required by section 2 (b) without 
adding two weeks of service rendered in 1949 to a period 
of less than four years’ service which had terminated more 
than ten years earlier, prior to the passage of the Ramspeck 
Act, the intervening decade apparently having been spent 
by the applicant out of any service at all relevant to section 
2 (b). The Commission has not, however, asked for my 
opinion with respect to the questions that may be raised by 
virtue of this situation, and I express no opinion thereon, 
particularly in view of the fact that my opinion on the ques- 
tion which has been presented is sufficient to conclude con- 
sideration of the applicant’s case, 

Respectfully, 

J. HOWARD McGRATH. 


AUTHORITY TO DISPOSE OF LAND OF THE DEPARTMENT 
OF THE ARMY 


Under the construction heretofore placed upon a proviso in the act of 
February 20, 1931, 46 Stat. 1191, the conveyance of certain land at 
La Puntilla Military Reservation, San Juan, Puerto Rico, to the 
People of Puerto Rico is not now authorised by the act of March 2, 
1917, 39 Stat. 951. 

A uniform administrative construction prevailing for a number of years 
and acquiesced in by the Congress is not to be disturbed without the 
most cogent and persuasive reasons. 
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JANUARY 31, 1950. 
The SEcRETARY OF THE ARMY. 

My Dear Mk. Seorerary: This refers to your request for 
my opinion as to whether the President may legally convev 
certain land at La Puntilla Military Reservation, San Juan, 
Puerto Rico, to the People of Puerto Rico, pursuant to the 
authority contained in the act of March 2, 1917, c. 145, 39 
Stat. 951, 954. 

The pertinent provision of the act of March 2, 1917, reads 
as follows: 

“* * * That the President may from time to time, in 
his discretion, convey to the people of Puerto Rico such 
lands, buildings, or interests in lands or other. property now 
owned by the United States and within the territorial limits 
of Puerto Rico as in his opinion are no longer needed for. 
purposes of the United States. * * *” 

It was, however, subsequently provided by the act of 
February 20, 1931, c. 235, 46 Stat. 1191: 

“* * * That hereafter no real estate of the War Depart- 
ment shall be sold or disposed of without authority of Con- 
gress, and all existing Acts or parts thereof in conflict with 
this proviso, other than special Acts for the sale of stated 
tracts of land, are hereby repealed.” 

The Judge Advocate General of the Army in # memoran- 
dum submitted by you for my consideration states: 

“The ambiguity of the above [last quoted] proviso is evi- 
dent. If the first clause is given a literal interpretation it 
amounts to no more than a declaration of existing law, and 
since any act authorizing disposition would not be in conflict 
therewith, the succeeding repeal] provision, under such an 
interpretation, would be meaningless. Accordingly, by ap- 
plication of well-settled rules of statutory construction, which 
require, inter alia, that effect be given if possible to all parts 
of a statute, this office has consistently taken the position that 
the proviso repealed all prior general acts authorizing alzena- 
tion of the title of the United States to real estate under 
the control of the Department of the Army (SPJGR 
1943/12199A, 16 Oct 1943), excepting only special acts for the 
sale of stated tracts of land.” 

The Judge Advocate General further points out that the 
view held by that office was first adopted in 1931 and has 
subsequently been reexamined and adhered to on at least four 
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different occasions; that the War Department (now Depart- 
ment of the Army) “in letters to Congress requesting the 
enactment of legislation authorizing the transfer of certain 
lands to The People of Puerto Rico, has committed itself to 
the view that the 1917 act was repealed so far as it affected 
Army land, and the Congress has passed legislation authoriz- 
ing such transfers” (citing several instances). 

In these circumstances it appears to me that this question 
now calls for application of the principle that a uniform 
administrative construction prevailing for a number of years 
and acquiesced in by the Congress is not to be disturbed with- 
out the most cogent and persuasive reasons. Robertson v. 
Downing, 127 U. S. 607, 613; 39 Op. A. G. 194, 196; 39 zd. 
208, 206. I find nosuch reasons here. 

It is, therefore, my opinion that conveyance of the land in 
question to the People of Puerto Rico is not authorized by the 
act of March 2, 1917. 

Sincerely yours, 
J. HOWARD MCGRATH. 





SEVENTEENTH DECENNIAL CENSUS 


The judgment and discretion which the statutes have reposed in the 
Director of the Census, subject to the approval of the Secretary of 
Commerce, are broad enough to permit the adoption of a procedure 
whereby a student who is away from home attending college will 
be considered and enumerated as a resident of the enumeration 
district in which he lives while attending college and not of the 
district in which his home is located. 


Marcu 25, 1950. 
The Secretary or CoMMERCE. 

My Dear Mr. Secrerany : This is in response to the letter of 
the Acting Secretary of Commerce, dated March 10, 1950, 
requesting my opinion as to the legality of the-procedure 
proposed to be followed in the forthcoming Seventeenth De- 
cennial Census whereby “a student who is away from home 
attending college will be considered and enumerated as a 
resident of the enumeration district in which he lives while 
attending college and not of the district in which his home 
is located.” With his letter, the Acting Secretary enclosed 
copies of memoranda from the Acting Director of the Cen- 
sus setting forth the details of the problem and from the 
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Acting Solicitor of the Department of Commerce support- 
ing the validity of the proposed procedure. 

The reasons for the adoption of the proposed procedure 
are set forth in the memorandum of the Acting Director of 
the Census as follows: 

“One of the problems facing the Bureau of the Census at 
each enumeration of the population is the handling of per- 
sons who have concurrent residence in two places. * * * 
It has been necessary to devise rules for enumerating such 
persons in a uniform manner. 

“For census purposes, persons who appear to have two 
concurrent residences have generally been considered to be 
usual residents of the households in which they live in the 
area where they work. To illustrate, there are people who 
work in one community but maintain a home elsewhere at 
which they are present for week ends or less frequently. It 
has been customary census practice to count such persons 
as usual residents of the community in which they sleep more 
than half the week. Inmates of prisons, tuberculosis sani- 
tariums and other institutions in many cases have homes 
from which they came and to which they will return. These 
persons have traditionally been counted as usual residents 
of the institution, which is the place where they live and sleep 
most of the time. A similar treatment has long been given 
to members of the armed forces who are enumerated as in- 
habitants of the community in which they are stationed. 

“The principal exception to this rule in the past has been 
the college student living away from home. To be con- 
sistent, college students should be enumerated as residents 
of the community where they spend most of their time. 
Students living in college communities for as much as 9 
months of the year should be enumerated as residents of 
these communities. In 1940 and in previous censuses, how- 
ever, this was not done in all cases and an attempt was made 
to include college students as residents of their parental 
homes. 

“The magnitude of this problem is not large. In the Cur- 
rent Population Survey for October 1949 we found that there 
were about 2.3 million college students in the United States, 
and that about 1.3 million of these would have been enumer- 
ated as residents of the college community even under 1940 
procedures. The 1950 rule therefore involves a change for 
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only a part of the total college-student population. Many 
college students, even under the former rule, were enumer- 
ated as inhabitants of the communities in which they lived 
while going toschool. This was true of students who lived at 
home while going to school, married students, students at 
nursing schools and colleges, and many of the students living 
in rooming houses and other special dwelling places. 

“The 1950 rule for the enumeration of college students was 
adopted not only because it was in accord with the rules for 
similar classes of persons, but also because the Bureau ex- 
pects the procedure to result in a more complete enumeration 
of college students than would otherwise be possible, since 
it reduces the possibility of such persons being overlooked 
during enumeration. The person is to be enumerated at the 
place where he spends most of his time, so the enumerator 
is more likely to find the person and obtain the required 
information. 

“The problem was reviewed by the Bureau’s Technical 
Advisory Committee on General Population Statistics, a 
group of experts in the field covered by this Census, in 
November 1948 and the proposed procedure was recom- 
mended bythem. In making this recommendation, the Com- 
mittee was influenced by developments of recent years, by 
a revaluation of conditions which existed also in 1940, and 
by the prospects of a better count of young adults, since 
there was evidence that numbers of college students may not 
have been reported either by their families or at the colleges. 
In addition, it was agreed that the proposed treatment of 
college students would be consistent with Bureau procedure 
for other persons having concurrent residences. To enumer- 
ate away from the parental home a person who sleeps 4 or 
more nights a week in the community where he works, and 
yet not to enumerate similarly a counterpart who is attending 
college instead of working, appears to involve different treat- 
ment for similar situations. 

“* * * the procedure for enumerating college students 
at the places where they spend most of their time appears 
to be not only logical, but also necessary to achieve the pur- 
poses of a census of population.” 

I find nothing in the Constitution or in the statutes govern- 
ing the decennial censuses to prohibit a census procedure 
whereby a student who is away from home attending college 
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will be considered and enumerated as an inhabitant of the 
enumeration district in which he lives while attending college 
and not of the district in which his home is located. 

In my letter to you of August 26, 1949, giving my opinion 
as to the legality of a proposed procedure with regard to the 
enumeration of inhabitants of the United States who are 
abroad on the enumeration date of the Seventeenth Decennial 
Census, I discussed the applicable constitutional and statu- 
tory provisions. In that letter I stated that: 

“The statutes governing the decennial censuses have uni- 
formly left the actual administration of a great number of 
necessary details to the judgment and discretion of the Di- 
rector of the Census. They charge the Director ‘to superin- 
tend and direct the taking of censuses of the United States.’ 
Section 3 of the act of March 6, 1902, 32 Stat. 51, as amended, 
18 U. S. C. 2. They have vested in him broad discretion, 
with the approval of the Secretary of Commerce, as to the 
‘number, form, and subdivision of the inquiries in the sched- 
ules used to take the census.’ Act of June 18, 1929, 46 Stat. 
21, 22,13 U.S. C. 204; act of March 3, 1919, 40 Stat. 1291, 
1294; act of February 28, 1910, 36 Stat. 227, 228; act of 
March 3, 1899, 30 Stat. 1014, 1015. Innumerable problems 
not unlike the one here in question, which have not been dealt 
with in the statutes, obviously arise frequently in the taking 
of censuses. Decisions on such matters have, historically, 
been made by the Director of the Census, and the Congress 
has through the years acquiesced in this practice.” (p. 31) 

In view of the foregoing, it is my opinion that the judg- 
ment and discretion which the statutes have reposed in the 
Director of the Census, subject to the approval of the Secre- 
tary of Commerce, are broad enough to permit the adoption 
of the procedure proposed to be followed with respect to the 
enumeration of college students away from home. 

Sincerely, 
PEYTON FORD, 
Acting Attorney General. 





AUGMENTED SALARIES IN LIBRARY OF CONGRESS 


The salary of the holder of an endowed Chair in :the Library of 
Congress may be augmented by the payment of an honorarium s0 
as to permit a total combined maximum annual salary of $14,000, 
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which is the maximum salary provided in the Classification Act 
of 1940. 

The positions of employees whose salaries are thus augmented are 
not thereby placed in grades GS-16, 17, or 18. 


May 27, 1950. 
The Prrsmenr. 

My Dear Mr. Preswwent: I have the honor to comply with 
your request of November 28, 1949, for my opinion on a 
question submitted by the Librarian of Congress concerning 
the extent to which the regular salaries of certain employees 
of the Library of Congress may be supplemented by honoraria 
consistently with the Classification Act of 1949 and the Legis- 
lative Branch Appropriation Act, 1950. 

As set forth in a memorandum submitted by the Librarian 
of Congress together with his request for an opinion, under 
the provisions of the act of March 3, 1925, c. 428, 48 Stat, 
1107 (2 U. S. OC. 154, et seg.), the Library of Congress has 
received, from time to time, a number of endowments for 
“Chairs,” the proceeds of which are used by the Library to. 
pay to certain especially qualified employees of the Labrary 
honoraria supplementing their regular salaries from ap- 
propriated funds. For example, the “Chair of American 
History” is “attached” to the position of Chief of the Manu- 
acripts Division of the Library. The Librarian points out 
that the classified annual salary of the present incumbent 
of that position is $9,800 and the annual income from the 
endowment for the “Chair” is $3,200. The Legislative 
Branch Appropriation Act, 1950, however, contains the 
following limitation with respect to the total salary which 
may be paid to the holder of any position which is augmented 
by an honorarium (Pub. Law 118, 81st Cong., 1st sess.) : 

“Provided, That hereafter the gross salary of any position 
in the Library which is augmented by payment of an honora- 
rium from other than appropriated funds under terms of 2 
U. S. C. 162 shall not exceed an amount, which when com- 
bined with such honorarium, will exceed the maximum 
salary provided in the Classification Act of 1923 as hereto- 
fore or hereafter amended.” 

At the time of the enactment of the feremoitig provision, 
the maximum salary provided by the Classification Act of 
1928, as amended, was $10,330 in Grades P-8 and CAF-15. 

_Since the enactment of that provision, however, the Classifi- 
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cation Act of 1923, as amended, has been superseded by the 
Classification Act of 1949 (Pub. Law 429, 81st Cong., 1st 
sess.). Under section 604 of the latter act the grade corre- 
sponding to Grades P-8 and CAF-15 under the 1923 act is 
GS-15, with a maximum annual salary of $11,000 (section 
603). The 1949 act, however, provides for three new grades, 
GS-16, GS-17, and GS-18 with maximum annual salaries 
of $12,000, $13,000, and $14,000, respectively (sections 602 
and 603). 

The question presented by the Librarian is whether the 
maximum annual salary which may be paid to the holder 
of an endowed “Chair” is $14,000 or is limited by the maxi- 
mum salary ($11,000) of the grade under the 1949 Classifica- 
tion Act (GS-15) which corresponds to the highest grade 
under the Classification Act of 1923. 

The Legislative Branch Appropriation Act, 1950, as 
pointed out above, specifically authorized a gross annual 
salary not to “exceed the maximum salary provided in the 
Classification Act of 1923 as heretofore or hereafter 
amended.” [Emphasis added.] The Classification Act of 
1949 was such an amendment of the 1928 act, section 1106 (a) 
of the 1949 act providing: 

“Whenever reference is made in any other law to the Classi- 
fication Act of 1923, as amended, such reference shall be 
held and considered to mean this Act. Whenever reference 
is made in any other law to a grade of the Classification Act 
of 1923, as amended, such reference shall be held and con- 
sidered to mean the corresponding grade shown in section 604 
of this Act.” 

While the last sentence of section 1106 (a) provides that 
reference in any other law to a grade of the 1928 act shall 
be deemed to mean the corresponding grade in the 1949 act, 
and there were no grades in the 1923 act corresponding to the 
present grades GS-16, 17, and 18, it should be noted that 
the Legislative Branch Appropriation Act, 1950, makes no 
reference to any specific grade but refers rather to the “maxi- 
mum salary” provided in the 1923 act, as amended. 

I am, therefore, of the opinion that the salary of the holder 
of an endowed “Chair” in the Library of Congress may be 
augmented by the payment of an honorarium so as to permit 
a total combined maximum annual salary of $14,000, which 


41 Op. A.G. Director, Bureau of the Budget 65 


is the maximum salary provided in the Classification Act 
of 1949. 

The conclusion I have reached is not altered by the fact 
that section 505 of the Classification Act of 1949 provides 
that there may be only 300 positions in grade GS-16, 75 
positions in grade GS-17, and 25 positions in grade GS-18, 
that-no position may be “placed in” grade GS-16 or grade 
GS-17 “except by action of, or after prior approval by,” 
the Civil Service Commission, and that no position may “be 
placed in or removed from” grade GS-18 “except by the 
President upon recommendation of” the Commission. Em- 
ployees in the Library of Congress receiving, in addition to 
their appropriated salaries, honoraria in amounts which will 
Tesult in their gross salaries being in excess of $11,000 will 
not thereby have their positions “placed in” grades GS-16, 
17, or 18. It is only that the limit of their gross salaries 
will be measured by the maximum salary provided in the 
Classification Act of 1949—$14,000. 

Respectfully, 
PEYTON FORD, 
Acting Attorney General. 





TERMINATION DATE FOR READJUSTMENT ALLOWANCES 
UNDER SERVICEMEN’S RHADJUSTMENT ACT OF 1944 


Under the act of June 22, 1944, c. 268, sec. 700 (a), 58 Stat. 284, 295, 
800, “no readjustment allowance shall be payable for any week 
commencing more than five years after the termination of hostilities 
in the present war.” 

Section 8 of Senate Joint Resolution No. 123 (July 25, 1947, c. 327, 
61 Stat. 449, 454) provided that in the interpretation of enumerated 
statutory provisions the effective date of the resolution “shall be 
deemed to be the date of the termination of any state of war 
heretofore declared by the Congress and of the national emergencies 
proclaimed by the President on September 8, 1989, and May 27, 
1941.” Section 700 (a) of the Servicemen’s Readjustment Act of 
1944 is included in the enumeration and the legislative history of 
Senate Joint Resolution No. 128 indicates that the purpose of so 
including section 700 (a) was to start the five-year period running 
on the effective date of the resolution. 

Accordingly, the five-year period during which eligible veterans may 
be paid readjustment allowances under section 700 (a) runs from 
the date of the Senate Joint Resolution, July 25, 1947, and not from 
December 31, 1946, the date upon which the President issued Procla- 
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mation No. 2714 (3 CFR, 1943-1948 Comp., p. 98) proclaiming the 
cessation of hostilities. 


Aveust 8, 1950. 
HonoraBe F. J. Lawron, 
Director, Bureau of the Budget. 


Dear Mr. Lawton: This will refer to your letter of June 
19, 1950, in which, at the direction of the President, you 
requested my opinion concerning the date on which readjust- 
ment allowances will terminate under the final proviso of 
section 700 (a) of the act of June 22, 1944, 58 Stat. 295, 
38 U.S.C. 696 (a). 

The final proviso of section 700 (a) of the act of June 22, 
1944, provides that “no readjustment allowance shall be pay- 
able for any week commencing more than five years after the 
termination of hostilities in the present war.” 

The question has been raised as to whether this five-year 
period dates from December 31, 1946, the date of the Presi- 
dent’s proclamation (No. 2714, 3 CFR, 1943-1948 Comp., 
p. 99) proclaiming the cessation of hostilities. 

In my opinion it does not. 

Section 1502 of the act of June 22, 1944, 58 Stat. 300, 38 
U. S. C. 697b, provides that, unless the context otherwise 
requires, the phrases “termination of hostilities in the pres- 
ent war,” “termination of the present war,” and “termination 
of the war” shall mean “termination of the war as declared 
by Presidential proclamation or concurrent resolution of the 
Congress.” 

In addition, the Congress, in section 3 of Senate Joint 
Resolution 123, 80th Congress (approved July 25, 1947, Pub. 
Law 239, 80th Cong., 61 Stat. 454), provided that in the 
interpretation of section 700 (a) of the act of June 22, 1944, 
the effective date of the Senate Joint Resolution (July 25, 
1947) “shall be deemed to be the date of the termination of 
any state of war heretofore declared by the Congress and of 
the national emergencies proclaimed by the President on 
September 8, 1939, and on May 27, 1941.” In adding to 
Senate Joint Resolution 123 the amendment which affected 
section 700 (a), the Judiciary Committee of the House of 
Representatives explained the purpose of the amendment 
(Amendment No. 21) as follows (H. Rept. No. 799, 80th 
Cong., p. 4): 
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“Page 16, lines 20 and 21: At this point in the joint reso- 
lution the committee inserted the citation ‘Section 700 (a) of 
the Act of June 22, 1944 (58 Stat. 295);’. The mentioned 
citation is to a provision of the Servicemen’s Readjustment 
Act of 1944. The effect of the committee’s action, if enacted, 
will be to commence the running of a 5-year statutory period 
during which eligible veterans may be paid certain unem- 
ployment compensation not more than $20 per week for a 
maximum aggregate period of 52 weeks. It was the view 
of the committee that section 700 (a) should, in the interests 
of uniformity, be governed by the same termination date as 
the other basic provisions of the act, for which termination 
dates are fixed elsewhere in the joint resolution. The com- 
mittee is informed that its views in this matter are in accord 
with the recommendation of the Veterans’ Administration.” 

It is plain from the foregoing that it was the intent of the 
Congress to commence the running of the five-year period 
specified in the final proviso of section 700 (a) of the act 
of June 22, 1944, on the date that Senate Joint Resolution 
123 became effective. Accordingly, that period began on 
July 25, 1947. 

Sincerely yours, 
J. HOWARD McGRATH. 


VETERANS’ PREFERENCE ACT—CLASSIFICATION ON THE 
BASIS OF CITIZENSHIP OR NONCITIZENSHIP—EQUALITY 
OF TREATMENT FOR EMPLOYEES WHO ARE CITIZENS OF 
THE REPUBLIC OF PANAMA 


The Civil Service Commission is not authorized in its Retention 
Preference Regulations issued under section 12 of the Veterans’ 
Preference Act of 1944, approved June 27, 1944, c. 287, 58 Stat. 
887, 390 (5 U. S. C. 861) to classify employees on the basis of citi- 
zenship or noncitizenship. Congress has specified the standards 
which must control the Commission’s discretion in the formula- 
tion of regulations to govern reductions in force. While the Com- 
mission has latitude in the application of the statutory standards 
(Hilton v. Sullivan, 334 U. 8. 323) it may not, absent statutory 
authority, add or substitute new standards of general application 
in derogation of those provided in the statute. 

Since the Commission is not authorized in its Retention Preference 
Regulations to classify employees on the basis of citizenship or 
noncitizenship, citizens of the Republic of Panama are necessarily 
accorded equality of treatment with citizens of the United States 
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insofar as those regulations are concerned, and no express pro- 
vision for that purpose need be included. 


Ocroser 13, 1950.* 
THE PRESIDENT. 

My Dear Mr. Presmwent: I have the honor to comply 
with your request for my opinion on certain questions sub- 
mitted by the Civil Service Commission relating to its Re- 
tention Preference Regulations. 

The specific questions submitted by the Commission are 
as follows: 

“1. Is the Commission required to provide in its Retention 
Preference Regulations for equality of treatment in classi- 
fication between citizens of the Republic of Panama and 
citizens of the United States? 

“9. Apart from the question of citizens of the Republic 
of Panama, is the Commission authorized to provide in its 
Retention Preference Regulations for the classification of 
all other noncitizens in group C regardless of the types of 
appointments under which they are serving? 

“3. If the answer to the second question is in the affirma- 
tive, is the Commission authorized to distinguish between 
veterans and nonveterans * * *?” 

The Commission’s Retention Preference Regulations are 
issued under the authority of section 12 of the Veterans’ 
Preference Act of 1944 (approved June 27, 1944, c. 287, 58 
Stat. 387, 390; 5 U. S. C. 861). That section provides, in 
pertinent part, that “In any reduction in personnel in any 
civilian service of any Federal agency, competing employees 
shall be released in accordance with Civil Service Commis- 
sion regulations which shall give due effect to tenure 
of employment, military preference, length of service, and 
efficiency ratings * * *.” 

Concerning its Retention Preference Regulations issued 
under the statute, the Commission states, in part: 

“* * * The regulations issued by the Commission pro- 
vide for the classification of employees in three groups 
according to tenure of employment. Permanent employees 
are in group A, employees serving under indefinite appoint- 
ments are in group B, and temporary employees are in group 
C. Employees are classified in subgroups on the basis of 
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military service and efficiency ratings. Length of service 
and efficiency ratings are used in computing retention points 
to determine the relative standing of -employees in each 
subgroup.” 

I find no justification in the Veterans’ Preference Act of 
1944 for a classification of employees based upon citizenship 
or noncitizenship. In that statute the Congress has speci- 
fied the standards which must control the Commission’s dis- 
cretion in the formulation of regulations to govern reduc- 
tions in force “in any civilian service of any Federal agency.” 
While the Commission has latitude in the application of 
the statutory standards (Hilton v. Sullivan, 334 U. S. 323), 
it may not, absent other statutory authority, add or substi- 
tute new standards of general application in derogation 
of those provided by the statute. Therefore, I am impelled 
to the conclusion that noncitizen employees should be classi- 
fied under section 12 along with and in the same manner 
as citizen employees. 

Although there is no warrant in the Veterans’ Preference 
Act of 1944 for classification of employees on the basis of 
citizenship or noncitizenship for purposes of reduction in 
force, the Commission’s regulations under section 12 of that 
act are, of course, to be administered and applied, together 
with any statutory enactments restricting the retention of 
aliens in Federal service. From time to time the Congress in 
various appropriation acts has placed limitations on the em- 
ployment of aliens. See act of October 13, 1949, Public Law 
355, 81st Cong., 1st sess.; Independent Offices Appropria- 
tion Act 1950, approved August 24, 1949, Public Law 266, 
8ist Cong., 1st sess. However, I express no opinion on the 
construction or effect to be given any such statute in any 
particular application since no question requiring such de- 
_ termination has been presented. 

The three questions submitted by the Civil Service Com- 
mission are accordingly answered as follows: 

(1) The first question is answered in the negative. Since 
the Commission is not authorized in its Retention Prefer- 
ence Regulations to classify employees on the basis of citi- 
zenship or noncitizenship, citizens of the Republic of Pan- 
ama are necessarily accorded equality of treatment with 
citizens of the United States insofar as those regulations are 
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concerned, and no express provision for that purpose need 
be included. 

(2) The second question is answered in the negative. 

(3) The third question, being contingent upon an affirm- 
ative answer to the second question, requires no comment. 

Respectfully yours, 
PEYTON FORD, 
Acting Attorney General. 


FEDERAL TORT CLAIMS ACT 


The provision of the Federal Tort Claims Act authorizing adminis- 
trative settlement of claims (28 U.S. C. 2672) clearly places a limit 
of $1,000 on the amount which may be paid thereunder on any one 
claim. It would be unwarranted to permit administrative settle- 
ment of a loss exceeding $1,000 merely because a subrogee files claim 
separately for its share of the claim. The interests of subrogor and 
subrogee are only interests in the same single claim. There is noth- 
ing in the decision in United States v. Actna Surety Oo., 888 U. S. 
366, which supports a contrary view. 

Novemeper 6, 1950. 


Tue SecrRETARY OF THE ARMY. 


My Dear Mk, Sacnerary: This refers to your request for 
my opinion regarding the legality of a proposal of your De- 
partment, in the administrative settlement of claims under 
the Federal Tort Claims Act, “to interpret the $1,000 mone- 
tary hmit upon its jurisdiction as applying to claims of sub- 
rogor and subrogee independently of each other, thus per- 
mitting settlement of those which are within the jurisdic- 
tional amount, even though, in the aggregate, the claims of 
subrogor and subrogee might exceed the jurisdictional 
amount.” The decision of the Supreme Court of the United 
States in United States v. Aetna Surety Co., 838 U. S. 366, is 
cited in support of the proposal. 

The pertinent provision of the Federal Tort Claims Act 
(now 28 U.S. C. 2672) reads as follows: 

“The head of each Federal agency, or his designee for the 
purpose, acting on behalf of the United States, may consider, 
ascertain, adjust, determine, and settle any claim for money 
damages of $1,000 or less against the United States accruing 
on and after January 1, 1945, for injury or loss of property 
or personal injury or death caused by the negligent or wrong- 
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ful act or omission. of any employee of the Government while 
acting within the scope of his office or employment, under 
circumstances where the United States, if a private person, 
would be liable to the claimant in accordance with the law 
of the place where the act or omission occurred.” 

The foregoing provision clearly places a limit of $1,000 on 
the amount which may be paid thereunder on any one claim. 
It would be unwarranted to permit administrative settle- 
ment of a loss exceeding $1,000 merely because a subrogee files 
claim separately for its share of the claim. The interests of 
subrogor and subrogee are only interests in the same 
singie claim. There is nothing in the decision in'the Aetna 
Surety Co. case, supra, which supports a contrary view. In 
that case the Court held merely that a suit could be brought 
against the United States by an insurance company subrogee 
in its own name under another section of the Federal Tort 
Claims Act which authorized tort actions against the United 
States (now 28 U.S. C. 1346 (b)) notwithstanding the pro- 
visions of the “anti-assignment” statute (R. S. 3477, 31 
U. S. C. 203). The Court in no way suggested that the sub- 
rogor and subrogee had independent claims which were in 
all respects separate rather than separable interests in a single 
claim. 

For the foregoing reasons, it is my opinion that you should 
not adopt the proposal set forth in your letter. 

Sincerely yours, 
PEYTON FORD, 
Acting Attorney General. 


CORRECTION OF MILITARY AND NAVAL RECORDS 


Section 207 of the Legislative Reorganization Act of 1946 of August 
2, 1946, c. 753, 60 Stat. 887, as amended, which provides for the 
correction of military and naval records when necessary to correct 
an error or to remove an injustice, was intended, together with 
section 131 of the same act, to free Congress of the burden of 
dealing with matters previously dealt with by private bills and to 
provide a method for their disposition by administrative action. 

The Army Board on Correction of Military Records found that there 
was a delay of more than two years in the promotion of Lieutenant 
Colonel Albert J. Foy in the Officers’ Reserve Corps to the grade 
now held by him, which was the result of administrative error 
and worked and continued to work an injustice on the applicant. 
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The Board has recommended to the Secretary of the Army that 
all the military records of the Department of the Army relative to 
Lieutenant Colonel Foy be corrected to show him promoted to such 
grade, effective as of April 12, 1946. 

The Secretary of the Army has authority under section 207 to extend 
to Lieutenant Colonel Foy the rights and privileges that he would 
have, had he been promoted on April 12, 1946, instead of August 
4, 1948, and the recommendations of the Army Board on Correction 
of Military Records are adequate for this purpose. 


J ANUARY 22, 1951.* 
The SECRETARY OF THE ARMY. 


My pear Mr. Secretary: This refers to your request for 
my opinion regarding your authority under section 207 of 
the Legislative Reorganization Act of 1946, as amended, 
(approved August 2, 1946, c. 753, 60 Stat. 812, 887; 5 U.S. C. 
191a) to “change the date of the appointment of A. J. Foy 
to his present grade of lieutenant colonel in the Officers’ Re- 
serve Corps from 4 August 1948 (when such appointment 
was actually effected) to 12 April 1946.” 

Section 207 reads as follows: 

“The Secretary of the Army, the Secretary of the Navy 
[also now the Secretary of the Air Force] and the Secretary 
of the Treasury with respect to the Coast Guard, respec- 
tively, under procedures set up by them, and acting through 
boards of civilian officers or employees of their respective 
departments, are authorized to correct any military or naval 
record where in their judgment such action is necessary to 
correct an error or to remove an injustice.” 

The Army Board on Correction of Military Records, act- 
ing on an application for relief submitted by Lieutenant 
Colonel Foy under section 207, found that there was a delay 
of more than two years in his promotion to the grade now 
held, which “was the result of administrative error and 
worked and continues to work an injustice on the applicant.” 
The Board has submitted to you the following recommen- 
dations: 

“1, That all of the military records of the Department of 
the Army relative to Lieutenant Colonel Albert J. Foy, 
O-266 938, Organized Reserve Corps be corrected to show 
him promoted to such grade effective as of 12 April 1946. 

“2. That the Department of the Army in any computation 
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of service in the Organized Reserve Corps consider Lieuten- 
ant Colonel Albert J. Foy, O-266 938, to have been pro- 
moted to such grade as of 12 April 1946.” 

There can be no doubt of your authority under section 
207 to extend to Lieutenant Colonel Foy the rights and priv- 
ileges that he would have had if he had actually been pro- 
moted on the earlier date. Before the enactment of the Leg- 
islative Reorganization Act of 1946 the Congress from time 
to time passed private acts to accomplish that purpose in 
comparable cases. See e.g. act of June 13, 1946, 60 Stat. 
1222. Other comparable acts are cited in memoranda pre- 
pared by the Judge Advocate General of the Army and sub- 
mitted for my consideration. Section 207 of the Legislative 
Reorganization Act of 1946 was designed to supply a sub- 
stitute for such private acts, which were barred by section 
131. 

The Judge Advocate General does not doubt your author- 
ity to accomplish that result. He feels, however, that rec- 
ommendation No. 1, if carried out, would amount to a new 
and retroactive appointment which was beyond the power 
of the Congress to make under the old practice of correcting 
records by private acts and beyond the contemplation of 
section 207. But, as the Board points out in its memoran- 
dum to you dated May 2, 1950 (p. 11), “The appointment 
has previously been conferred upon Lieutenant Colonel Foy 
and all that remained to be done was to adjust the effective 
date of entitlement to the rights and privileges appurtenant 
to the appointment.” 

Presumably, if the recommendations of the Board should 
be approved, the Adjutant Genera] would issue to Lieuten- 
ant Colonel Foy a document similar to that used in the case 
of Major Harris B. Drake, a copy of which was annexed to 
the above-mentioned memorandum of the Board. It reads 
as follows: 

“Pursuant to the provisions of Section 207 of the Legisla- 
tive Reorganization Act of 1946 (Act 2 Aug 1946, Public 
Law 601, 79th Congress) the Secretary of the Army on 19 
March 1949 directed that the effective date of promotion of 
Harris B. Drake, 0415189, Army of the United States, from 
the grade of captain to the grade of major be, and is hereby, 
corrected and changed from 6 September 1946 to 13 Decem- 
ber 1945.” 


74 Administrative Procedure Act 


Such a “correction” effects no change in the date that the 
individual actually assumed the office, and no new appoint- 
ment is involved. The “correction of the record” is a fic- 
tion, but constitutes the basis for treating the individual for 
certain (but not necessarily all) purposes as though he had 
attained the office on the earlier date. I think the recom- 
mendation of the Board in the present case can and must be 
interpreted in this manner. 

It may well be that what is sought to be accomplished 
could be effected as well without adoption of the Board’s 
recommendation No. 1. But, as stated by the General 
Counsel of the Department of Defense, “from an adminis- 
trative point of view, correcting the records would seem to 
be the simplest and cleanest way of handling the matter.” 
I find no basis for regarding the selection of this method as 
beyond your discretion. 

For the foregoing reasons it 1s my opinion that you have 
the authority under section 207 of the Legislative Reorgani- 
zation Act of 1946 to extend to Lieutenant Colonel Foy the 
rights and privileges that he would have, had he been pro- 
moted on April 12, 1946, and that the recommendations of 
the Army Board on Correction of Military Records, if ap- 
proved by you, are adequate for the purpose. 

Sincerely yours, ' 
PEYTON FORD, 
Acting Attorney General. 


ADMINISTRATIVE PROCEDURE ACT, PROMOTION OF 
HEARING EXAMINERS 


Section 11 of the Administrative Procedure Act (60 Stat. 244, 5 
U. 8. C. 1010) places upon the Civil Service Commission the re- 
sponsibility of determining, as to each Government agency subject 
to the act, which hearing examiners are to be promoted to vacancies 
at higher grades. 


Frsruary 23, 1951. 
THe PRESIDENT. 


My Dear Mr. Present: I have the honor to comply with 
your request for my opinion on a question submitted by the 
Civil Service Commission concerning the extent of the Com- 
mission’s authority under section 11 of the Administrative 
Procedure Act (60 Stat. 244, 5 U. S. C. 1010) in connection 
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with the promotion of hearing examiners. More particu- 
larly, the question is whether, under section 11 of the Ad- 
ministrative Procedure Act, promotions of hearing examiners 
may be made by the employing agencies, subject to prior 
approval by the Commission upon noncompetitive exami- 
nations, or whether under this section the Commission is 
charged with the responsibility of the selection of hearing 
examiners for promotion. 

It appears from the Commission’s letter to you requesting 
my opinion that the Commission’s staff is divided on this 
question. The Examining and Placement Division appears 
to be of the view “that the employing agency’s authority in 
connection with the appointing process includes the author- 
ity to select the hearing examiner to be promoted, subject 
to determination by the Commission of whether he is quali- 
fied and competent for the higher position.” The Com- 
mission’s Chief Law Officer, on the other hand, is of the 
opinion that the Commission’s authority under section 11 of 
the Administrative Procedure Act “includes the responsi- 
bility to determine which hearing examiner within the agency 
shall be promoted and receive an increase in salary.” 

Section 11 of the Administrative Procedure Act provides: 

“Subject to the civil service and other laws to the extent 
not inconsistent with this Act, there shall be appointed by 
and for each agency as many qualified and competent exam- 
iners as may be necessary for proceedings pursuant to sec- 
tions 7 and 8, who shall be assigned to cases in rotation so 
far as practicable and shall perform no duties inconsistent 
with their duties and responsibilities as examiners. Exam- 
iners shall be removable by the agency in which they are 
employed only for good cause established and determined 
by the Civil Service Commission * * * after oppor- 
tunity for hearing and upon the record thereof. Examiners 
shall receive compensation prescribed by the Commission 
independently of agency recommendations or ratings and 
in accordance with the Classification Act of 1923, as amended, 
except that the provisions of paragraphs (2) and (8) of 
subsection (b) of section 7 of said Act, as amended [which 
provided for minimum efficiency ratings and certification by 
department heads as prerequisites to salary increases], and 
the provisions of section 9 of said Act, as amended [which 
provided for the method of efficiency rating], shall not be 


76 Administrative Procedure Act 


applicable. * * * For the purposes of this section, the 
Commission is authorized to make investigations, require 
reports by agencies, issue reports, including an annual re- 
port to the Congress, promulgate rules, appoint such advisory 
committees as may be deemed necessary, recommend legisla- 
tion, subpena witnesses or records, and pay witness fees as 
established for the United States courts.” 

The existing regulations of the Civil Service Commission 
implementing section 11 read in pertinent part as follows: 

“Promotions, reassignments and transfers from one hear- 
ing examiner position to another hearing examiner position 
shall be made in accordance with Part 8 of this chapter: 
Provided, That the prior approval of the Commission shall 
be secured before a promotion, reassignment or transfer is 
effected. Approval of the promotion, reassignment, or 
transfer will be effective retroactively to the date on which 
the conditional promotion, reassignment, or transfer was 
made to the grade for which absolute appointment is author- 
ized.” [5 C. F. R. 34.5 (1949 ed.), as amended, 14 F. R. 
7501 and 15 F. R. 2775. Part 8 relates to generally appli- 
cable classification standards and provides for authority in 
the employing agency over promotions, subject in some cases 
to Commission approval. | 

The answer to the question presented by the Commission 
turns upon the meaning of the provision in section 11 of the 
Administrative Procedure Act that “Examiners shall re- 
ceive compensation prescribed by the Commission independ- 
ently of agency recommendations or ratings and in 
accordance with the Classification Act of 1923, as amended.” 
On the one hand, this provision, without more, might be 
taken to mean merely that the Commission was authorized to 
assess the responsibilities of hearing examiner positions in 
the various agencies for the purpose of allocating such posi- 
tions to their proper classifications. Under this view the 
various agencies and not the Commission would have the 
primary responsibility of determining which hearing exam- 
iner should be promoted to a higher classification. The 
Commission’s existing regulation is apparently based on this 
interpretation. On the other hand, the provision might 
mean that the responsibility for determining which hearing 
examiner should be promoted to a higher classification was 
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to be vested in the Commission itself instead of in the 
agencies. 

The Examining and Placement Division of the Com- 
mission points out that under the Classification Act of 1923, 
agencies were authorized to classify positions, subject to the 
final approval of the Commission in some instances, and that 
the Commission had no authority with respect to the classi- 
fication of field positions. The provision of section 11 here 
under discussion was included, it is argued, merely to make 
clear that it was the Commission that had the authority to 
classify all hearing examiner positions. This contention 
does not, however, exclude the view that the provision was 
meant to transfer from the employing agency to the Commis- 
sion the duty to apply the provisions of the Classification 
Act relating to the determination of the compensation and 
promotion of individual examiners. Considerable support 
for the latter contention may be found in the specific pro- 
visions in section 11 making inapplicable those sections of 
the Classification Act of 1923, as amended, relating to the 
determination of efficiency ratings and their use as prerequi- 
sites to pay increases; if the reference to the Classification 
Act of 1923, as amended, were intended merely to authorize 
the Commission to formulate general rules governing the 
classification of hearing examiner positions and nothing 
more, there would have been no reason to make inapplicable 
those provisions of the Classification Act of 1923, as amended, 
relating to the promotion of particular hearing examiners. 

The statutory language thus appears to favor the construc- 
tion advocated by the Commission’s Chief Law Officer. And 
whatever doubts may linger seem to me to be resolved by the 
legislative history. One of the principal purposes of the 
Administrative Procedure Act was to render examining offi- 
cers in administrative agencies separate, and genuinely in- 
dependent of pressure, from the prosecuting officers or others 
in their agencies who might, directly or indirectly, influ- 
ence their determinations (S. Rept. 752, 79th Cong., 1st 
sess., p. 29; H. Rept. 1980, 79th Cong., 2d sess., p. 46; see 
also Wong Yang Sung v. McGrath, 339 U. S. 33, 41-45; 
Rept. Atty. Gen. Comm. on Admin. Procedure (1941), p. 
56 (S. Doc. 8, 77th Cong., Ist sess., p. 56)). Consistent with 
this purpose, provision was made for the protection of ex- 
aminers against arbitrary dismissal by their agencies. But 
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the hope of promotion may motivate men as strongly as the 
fear of loss of their jobs. If salaries and promotions are 
subject to agency control, there is always danger that a 
subtle influence will be exerted upon the examiners to decide 
in accordance with agency wishes. The committee reports 
demonstrate the intention of the Congress to minimize this 
hazard. In H. Rept. 1980, 79th Cong., 2d sess., pp. 46-47, 
the following statement appears: 

“In view of the tenure and compensation requirements of 
the section, designed to make examiners largely independent 
in matters of tenure and compensation, self-interest and due 
concern for the proper performance of public functions will 
inevitably move agencies to secure the highest type of exam- 
iners. The section thus changes the present situation, in 
which examiners are mere employees of an agency. * * * 

“In the matter of examiners’ compensation the section adds 
greatly to the Commission’s powers and function. It must 
prescribe and adjust examiners’ salaries, independently of 
agency ratings and recommendations. The stated inappli- 
cability of specified sections of the Classification Act carries 
into effect that authority. The Commission would exercise 
its powers by classifying examiners’ positions and, upon cus- 
tomary examination through its agents, shift examiners to 
superior classifications or higher grades as their experience 
and duties may require. Agencies may make, and the Com- 
mission may consider, recommendations; and the Commission 
might consult the agency, as it now does in setting up posi- 
tions or reclassifying positions, but it would act upon its own 
responsibility and with the objects of the bill in mind. Ex- 
aminers’ salaries should be high enough to attract superior 
personnel.” 

An almost identical] statement was made by the Senate 
Committee reporting out the bill. See S. Rept. 752, 79th 
Cong., 1st sess., p. 29. 

During debate on the floor of the House, sponsors of the 
measure emphasized the congressional purpose of establish- 
ing the independence of examiners through control by the 
Civil Service Commission of their salaries and promotions: 

“Representative Watrer. Section 11 recognizes that 
agencies have a proper part to play in the selection of ex- 
aminers in order to secure personnel of the requisite quali- 
fications. However, once selected, under this bill the 
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examiners are made independent in tenure and compensation 
by utilizing and strengthening the existing machinery of the 
Civil Service Commission. * * “ their compensation is 
to be prescribed and adjusted only by the Civil Service Com- 
mission acting upon its independent judgment. [92 Cong. 
Rec. 5655 ] 


* * * * 2 


“Representative GwyNNE. * * * these hearing ex- 
aminers shall be appointed by the agency in accordance with 
civil service rules. The salaries of the examiners are fixed 
by the Civil Service Commission and promotions and in- 
creases in salaries are also fixed by that Commission.” [92 
Cong. Rec. 5656] 

In the light of the foregoing, it is my opinion that the 
Commission’s authority is not limited to the establishment 
of general rules as to the grades and salaries of examiners 
together with a mere veto power over agency recommenda- 
tions for promotions, but extends as well to the affirmative 
determination of which examiners shall be promoted to va- 
cancies at higher grades. This is not to say, of course, that 
the employing agency is forbidden to make suggestions or 
recommendations to the Commission concerning the pro- 
motion of its examiners, or that the Commission is prohib- 
ited from considering such recommendations, so long as the 
Commission assumes the full responsibility for the selection 
of those to be promoted and so long as it arrives at its de- 
cisions through the independent exercise of its own Judgment. 

It has been suggested by the Examining and Placement 
Division of the Commission that this construction of section 
11, by depriving agency heads of authority over promotions 
of officers of their respective agencies, might impinge upon 
the provision in Article II, Section 2, of the Constitution, 
that “the Congress may by Law vest the Appointment of 
such inferior Officers, as they think proper, in the President 
alone, in the Courts of Law, or in the Heads of Departments.” 
Even if a mere change in salary were to be regarded as a 
new appointment within the meaning of this provision, it is 
clear that there is no constitutional requirement that the 
Congress “vest the appointment of inferior officers in 
that * * * particular executive department to which 
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the duties of such officers appertain.” Ez parte Siebold, 100 
U. S. 371, 397. 
Respectfully, 
PEYTON FORD, 
Acting Attorney General. 





COMMODITY CREDIT CORPORATION, PAYMENT OF OLAIMS 
BARRED BY STATUTE OF LIMITATIONS 


The Commodity Credit Corporation may legally pay claims on which 
suit would be barred by the statute of limitations contained in 
section 4 (c) of the Commodity Credit Corporation Charter Act, 
62 Stat. 1070, as amended, 15 U. 8. C. 714b (c). It may not pay 
claims arising out of the operations of its predecessor Delaware 
corporation on which suit was barred by June 80, 1948 (the ef- 
fective date of the above-mentioned act). It may, however, pay 
claims arising out of the operations of its predecessor Delaware 
corporation on which suit was barred after June 380, 1948, by 
statutes of limitations deemed to terminate only the remedy and 
not the right. 

Fesruary 23, 1951. 

The Secretary or AGRICULTURE. 

My Dear Mr. Secretary: This isin reply to your request 
for my opinion on “the question whether Commodity Credit 
Corporation may legally pay claims on which suit is barred 
by the statute of limitations.” 

1. Section 4 (c) of the Commodity Credit Corporation 
Charter Act, approved June 29, 1948, c. 704, 62 Stat. 1070, 
as amended (15 U.S. C. 714b (c)), hereinafter referred to 
as the act, provides, among other things, that “No suit by or 
against the Corporation shall be allowed unless (1) it shall 
have been brought within six years after the right accrued 
on which suit is brought, or (2) in the event that the person 
bringing such suit shall have been under legal disability or 
beyond the seas at the time the right accrued, the suit shall 
have been brought within three years after the disability 
shall have ceased or within six years after the right accrued 
on which suit is brought, whichever period is longer.” Sub- 
ject to the same limitations, section 4 (c) also authorizes 
suits in certain instances in the Court of Claims or the dis- 
trict courts against the United States as the real party in 
interest, based upon claims against the Corporation. 
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Section 4 (k) of the act provides that the Corporation 
“Shall have authority to make final and conclusive settle- 
ment and adjustment of any claims by or against the Corpo- 
ration or the accounts of its fiscal officers.” (15 U.S. C. 
714b (k)) 

A number of considerations satisfy me that the Congress, 
in enacting section 4 (k), intended the Corporation to be em- 
powered in appropriate cases to pay claims on which suit 
against itself or against the United States would be barred 
by the statute of limitations contained in section 4 (c). 

Section 4 (k) gives the Corporation authority to make 
final settlement of claims against it, without any express 
limitation as to time. The authority to settle claims was 
conferred as a necessary and desirable incident to the efficient 
conduct of the Corporation’s business (S. Rept. 1022, 80th 
Cong., 2d sess., p. 12). The availability of this power tends 
to minimize recourse to expensive and time-consuming liti- 
gation and is in the interest of sound management. It spares 
the Corporation the necessity of determining the precise date 
on which a claim had ripened, and it reduces the incentive 
for claimants to upset the administrative process by com- 
mencing court actions in cases in which a decision by the 
Corporation is pending. 

If the Congress had deemed it desirable for any reason to 
confine administrative settlements to claims filed within a 
fixed time limit, it could have readily done so, as it has done 
with respect to claims cognizable by the General Accounting 
Office. See act of October 9, 1940, c. 788, 54 Stat. 1061 (31 
U. S. C. 71a, 237) ; see also section 11 (e) (8) (A) of the 
Atomic Energy Act of 1946, c. 724, 60 Stat. 755 (42 U.S.C. 
1811 (e) (8) (A)), providing that defenses in judicial pro- 

shall be binding with respect to the administrative 
settlement of patent claims. Moreover, while the Congress 
was careful to provide expressly for a time limitation on in- 
stituting judicial proceedings, it omitted such a limitation 
with respect to the administrative settlement of claims. The 
purpose of a time limitation on the institution of judicial 
proceedings i is to permit a fair opportunity for contest by 
requiring disputed claims to be litigated within a reasonable 
period of time while the matter is fresh and the evidence 
available. Dawnic Steamship Corp. v. United States, 90 
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Ct. Cl. 537, 579. This purpose patently has no application 
to administrative settlements, where the agency is left free 
to reject evidence which for any reason it regards as un- 
satisfactory. 

Moreover, the statute of limitations applicable to claims 
against the United States cognizable by the Court of Claims 
has been consistently construed to have no application to the 
consideration and settlement of such claims by the executive 
departments. This was succinctly stated in McClure v. 
United States, 19 Ct. Cl. 18, where the court said, at page 25: 

“Congress was not considering the subject of the settle- 
ment of claims before the several departments. When, there- 
fore, it provided that ‘every claim cognizable by the Court 
of Claims shall be forever barred, unlessthe petition * * * 
be filed in the court * * * within six years after the claim 
first accrues,’ it meant barred from the general jurisdiction 
of the court to enter judgment against the United States, and 
not absolutely barred from consideration everywhere, and 
especially not from examination and settlement in the de- 
partments where claims were and still are mostly settled. 
Such was the interpretation practically adopted immediately 
on the passage of the act, and continued without objection 
to the present time in the departments. Claims have uni- 
formly been taken up there, audited, adjusted, and settled 
without reference to the bar enacted in the Court of Claims 
act.” 

To the same effect is a one-paragraph opinion of Attorney 
General Olney, rendered to the Secretary of the Treasury 
on March 23, 1894 (20 Op. A. G. 753), as follows: 

“Answering your inquiry of March 20 whether you are 
debarred by the Tucker Act of March 3, 1887, c. 359, sec. 1, 
from allowing claims filed in your Department more than 
six years after the rights have accrued for which the claims 
are made, I have the honor to advise you that the limitation 
in said act is by its terms applicable only to suits in the 
Court of Claims, and does not restrict your jurisdiction in 
any way.” 

See also Digest of Decisions of Second Comptroller, Vol. 
III, p. 353, par. 1375; 5 Comp. Dec. 255 (1898), and 29 Comp. 
Gen. 54 (1949), for similar holdings. 

In his letter, dated February 16, 1948, to the Secretary of 
the Treasury, a copy of which was transmitted with your 
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request, the Acting Comptroller General of the United 
States stated that the same principle has consistently been 
followed by the General Accounting Office since the enact- 
ment of the Budget and Accounting Act, 1921 (c. 18, 42 
Stat. 20). Indeed, it was upon the recommendation of the 
Comptroller General, to avoid the expense and difficulty 
of investigation and consideration of stale claims ranging 
from 10 to 50 years in age, that the Congress enacted the 
act of October 9, 1940, 54 Stat. 1061, establishing a 10-year 
period of limitations on claims cognizable by the General 
Accounting Office. (S. Rept. 1338, 76th Cong., 3d sess.) 
In enacting this 10-year limitation on administrative settle- 
ment of this class of claims, the Congress took cognizance 
of the fact that shorter periods of limitations were applicable 
to such claims in the courts. /bid. By this action, the 
Congress, in effect, confirmed the preexisting rule of con- 
struction, as stated in the McClure case, supra. So here, 
consistently with this general policy with respect to claims 
against the Government, the Congress saw fit to limit the 
judicial remedy open to claimants against the Commodity 
Credit Corporation, but to leave the administrative remedy 
without time limitation. 

Since we are here concerned with the effect, if any, of 
the running of the statute on the separate administrative 
remedy afforded, cases holding that, for the purpose of per- 
mitting a court to render judgment against the United States, 
officials of the Government are without authority to waive, 
toll, or suspend a statute of limitations are inapposite. See, 
for example, Finn v. United States, 123 U. S. 227, 232, 233; 
Munro v. United States, 303 U. S. 36; Anderegg v. United 
States, 171 F. 2d 127, cert. denied, 336 U.S. 967. Similarly, 
since the claims under consideration are open to administra- 
tive settlement by virtue of the independent statutory au- 
thority of section 4 (k), cases holding that, where there was 
no broad general statutory authorization to settle claims, 
Government officials were without authority to pay claims 
barred from judicial enforcement by a statute of limitations, 
are without material bearing. Cf. Trowbridge v. Schmidt, 
82 Miss. 475, 34 So. 84; Town of Mount Dora v. Green, 117 
Fla. 385, 158 So. 131; Spring Canyon Coal Co. v. Industrial 
Commission of Utah, 58 Utah 608, 201 Pac. 173. 
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For the foregoing reasons I am of the view that the Com- 
modity Credit Corporation may in appropriate cases legally 
pay claims on which suit against either the Corporation or 
the United States is barred by the limitations provision con- 
tained in section 4 (c) of the Commodity Credit Corpora- 
tion Charter Act. 

2. Section 16 of the act (15 U.S. C. 714n) provides, in 


“* * * The rights, privileges, and powers, and the 
duties and liabilities of Commodity Credit Corporation, a 
Delaware corporation, in respect to any contract, agreement, 
loan, account,’or other obligation shall become the rights, 
privileges, and powers, and the duties and liabilities, respec- 
tively, of the Corporation. The enforceable claims of or 
against Commodity Credit Corporation, a Delaware corpora- 
tion, shall become the claims of or against, and may be en- 
forced by or against, the Corporation : Provided, That noth- 
ing in this Act shall limit or extend any period of limitation 
otherwise applicable to such claims against the Corpora- 
tion.” 

The limitations referred to include those applicable to 
actions based upon claims against the Delaware corporation, 
which was the predecessor of the present Commodity Credit 
Corporation, brought against the United States in the Court 
of Claims or in a Federal district court, and those arising 
out of the laws of the several States which might be ap- 
plicable to actions against the Delaware corporation. Claims 
already barred in all courts by June 30, 1948, the effective 
date of the act, were not “enforceable claims” against the 
Delaware corporation and therefore, in niy opinion, did not 
become claims against the new corporation. Claims barred 
after June 30, 1948, by State or Federal laws partaking of the 
nature of statutes of limitations generally (e. g. 62 Stat. 971, 
28 U.S. C. 2401 (a) ; 62 Stat. 976, 28 U.S. C. 2501), terminat- 
ing only the remedy and not the right, may legally be paid 
by the Corporation, pursuant to the broad powers of settle- 
ment and adjustment found in section 4 (k) of the act, for 
the reasons hereinabove stated with respect to claims barred 
by section 4 (c). 

I express no opinion concerning any claim which arose out 
of the business of the Delaware corporation, as to which a 
statute of limitations, which is deemed to terminate the right 
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as well as the remedy (cf. Zhe Harrisburg, 119 U.S. 199, 214; 
Dawis v. Mills, 194 U.S. 451, 454), has run at any time, un- 
less such claim was barred in all courts by June 30, 1948; I 
shall be glad, however, to consider any such cases individ- 
ually, should you care to submit them. 

None of the views herein stated should be construed as 
qualifying the opinion of May 26, 1947, of Acting Attorney 
General McGregor to the Secretary of Commerce, 40 Op. 
A. G. 527, with respect to the administrative settlement of 
claims cognizable under the Federal Tort Claims Act, Au- 
gust 2, 1946, c. 753, 60 Stat. 843, as amended (28 U. S. C. 
2672). 

Sincerely, 
PEYTON FORD, 
Acting Attorney General. 





LOSS OF CITIZHNSHIP THROUGH TAKING OF OATH OF 
ALLEGIANCE TO FORBIGN SOVEREIGN 


A United States citizen required by the law of another country to 
serve in its armed forces and, while so serving, to take an oath 
of allegiance to its sovereign, did not lose his United States citizen- 
ship under section 2 of the act of March 2, 1907 (34 Stat. 1228), 
where there was nothing in the surrounding circumstances to indi- 
cate that his military service or oath-taking were voluntary in 
nature. 


May 8, 1951. 
The Secretary OF STATE. 

My Dear Mr. Secretary: J refer to your request of No- 
vember 17, 1950 (your ref. L/HUR) for my opinion as to the 
citizenship of Antonino Panzica, transmitted by the Legal 
Adviser of your Department. In a memorandum opinion 
of your Legal Adviser, accompanying your request, the view 
was expressed that Mr. Panzica had lost his United States 
citizenship as a consequence of taking an oath of allegiance 
to the King of Italy in 1931. The Immigration and Natural- 
ization Service of the Department of Justice is of a contrary 
view. On the basis of the facts set forth in the memorandum 
opinion of your Legal Adviser and the entire record of the 
Immigration and Naturalization Service relating to Mr. 
Panzica, I have concluded that he did not lose his United 
States citizenship by virtue of taking that oath of allegiance. 
The relevant facts may be briefly summarized as follows: 
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Mr. Panzica was born in the United States in 1910. His 
father, a native of Italy, was a naturalized American citizen. 
In 1919, he was taken back to Italy by his father. He be- 
came a dual citizen, having both United States citizenship 
by birth and Italian citizenship under Italian law. Save 
for a visit to the United States from 1927 to 1929, he re- 
mained in Italy until 1938. By virtue of his Italian citizen- 
ship and his residence in Italy, he became liable for six 
months’ service in the Italian Army. This service was com- 
pulsory. He was inducted into the Italian Army on April 
14, 1931, and served until October 12, 1931. As a concomi- 
tant of such service, he was required by law to swear alle- 
giance to the King of Italy. Although he denied at one time 
that he was present at the ceremony at which the oath was 
administered collectively to his regiment, at a hearing before 
a Naturalization Examiner in 1944 he admitted that he had 
taken the oath, but stated that it was taken under compulsion. 
I shall assume, for purposes of this opinion, that he in fact 
took the oath. 

Section 2 of the act of March 2, 1907, 34 Stat. 1228, in 
effect at that time, provided “That any American citizen 
shall be deemed to have expatriated himself * * * when 
he has taken an oath of allegiance to any foreign state.” 
The absolute language of the statute, however, has always 
been deemed qualified by the settled doctrine that expatria- 
tion can be ths consequence only of voluntary action. See 
Perkins v. Elg, 307 U.S. 325, 334. 

The memorandum opinion of your Legal Adviser contends, 
however, that the oath of allegiance in this case was a volun- 
tary act. Yet the opinion, in refuting Mr. Panzica’s asser- 
tion that he never in fact took such oath, points out that the 
oath was required by Italian law and applies the presump- 
tion that the law was complied with. In my opinion, the 
choice of taking the oath or violating the law was, for a 
soldier in the army of Fascist Italy, no choice at all. Mr. 
Panzica’s oath can only be regarded as having been taken 
under legal compulsion amounting to duress. See Dos Reis 
ex rel. Camara v. Nicolls, 161 F. 2d 860 (C. A. Ist) ; Podea 
v. Acheson, 179 F. 2d 306 (C. A. 2d). He,served in the 
Italian army only for the minimum time required by law, 
and he does not appear to have done anything savoring of 
allegiance to Italy beyond what he was compelled to do. 
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Accordingly, his oath-taking must be regarded as compulsory 
and cannot, without more, be deemed to have cost him his 
United States citizenship.’ 

Your Legal Adviser suggests that Mr. Panzica’s failure to 
seek a discharge from the Italian army rendered voluntary 
both his continued service and his oath of allegiance (which 
was taken between 60 and 90 days after induction). In this 
connection, his opinion refers to 40 Op. A. G. 553, 554, 
wherein Attorney General Clark stated: 

“I think such continued service would be sufficient [for 
expatriation ], however, in any case in which it was reasonably 
possible for the individual concerned to obtain a discharge 
and he, knowing that he could obtain a discharge, failed 
to do so within a reasonable time * * *.”? While there 
is no evidence in the record bearing on whether a discharge | 
could have been obtained, or, if so, whether Mr. Panzica was 
aware of the possibility, we can take note of the fact that it 
was the policy of the Italian Government to require military 
service of dual citizens who had resided for more than two 
years in Italy (8 Hackworth, Digest of International Law 
(1942), 189), and there is no apparent reason why Mr. 
Panzica should have expected that his case would be regarded 
by the Italian authorities as exceptional. Mr. Panzica also 
has stated that he believed that any request on his part for 
special treatment would have been futile. In these circum- 
stances, I do not believe that his failure to seek a discharge 
from the Italian Army rendered either his continued service 
or his oath of allegiance a voluntary act resulting in 
expatriation. 

I do not mean to say that military service or the taking 
of an oath of allegiance, when performed in compliance with 
the law of a foreign country, can never constitute an act of 
expatriation. Generally, it may be assumed that an act per- 
formed under legal compulsion lacks the voluntariness of 
choice that is essential to accomplish expatriation. How- 
ever, the surrounding circumstances may show a genuine 


1Even voluntary military service for a foreign nation by a person who had 
or acquired the nationality of that nation did not prior to the effective date of 
section 401 (c) of the Nationality Act of 1940, 54 Stat. 1187, 1169, 8 U. S. C. 
on (c), in itself cause loss of United States citizenship. 

Unlike Mr. Pansica’s case, the problem discussed in that opinion arose 
eae the Nationality Act of 1940, supra, and loss of citizenship in the situa- 
tion there dealt with could have resulted from voluntary military service for a 
foreign nation. 
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desire to serve and to adhere to the foreign country, rather 
than mere submission to its laws. Suffice it to say that there 
is no indication of any such desire in Mr. Panzica’s record. 
Accordingly, it is my opinion that Mr. Panzica did not lose 
his United States citizenship by virtue of having taken the 
oath of allegiance to the King of Italy in 1931. 
Sincerely yours, 
J. HOWARD McGRATH. 


DISPLACED PERSONS COMMISSION—TERMS OF MEMBERS 


The Displaced Persons Act of 1948 (June 25, 1948, sec. 8, c. 647, 62 
Stat. 1009, 1012) created the Displaced Persons Commission com- 
posed of three members whose terms of office were to end June 30, 
1951, coterminously with the life of the Commission itself. By 
amendment of June 16, 1950, c. 262, 64 Stat. 219, their terms were 
extended to August 31, 1952, as was also the life of the Commission. 

It is concluded that Congress has the power and intended to extend 
the terms of offices which it has created in the Displaced Persons 
Commission, subject to the President’s constitutional power of ap- 
pointment and removal. Nothing in the amendment, however, re- 
quires the President to continue the incumbents in office. There 
is no necessity for submitting new nominations to the Senate and 
the two members of the Commission involved will continue to hold 
office validly after June 30, 1951. 


JUNE 12, 1951.* 
THe PRESIDENT. 

My Dear Mr. Preswent: I have the honor to refer to 
your memorandum dated May 17, 1951, transmitting a re- 
quest from the Chairman of the Displaced Persons Com- 
mission for my opinion concerning the status of the ap- 
pointments of two members of the Commission after June 
80, 1951. 

I am advised that the two Commissioners involved were 
appointed members of the Commission by you on October 
12, 1949, by and with the advice and consent of the Senate, 
their commissions specifying that their appointments were 
“for a term ending June 30, 1951.” At the time of their 
nomination and appointment, section 8 of the Displaced 
Persons Act of 1948, 62 Stat. 1012, pursuant to which they 
were appointed, provided : 


*Released for publication January 30, 1958. 
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“Sec. 8. There is hereby created a Commission to be known 
as the Displaced Persons Commission, consisting of three 
members to be appointed by the President, by and with the 
advice and consent of the Senate, for a term ending June 30, 
1951, and one member of the Commission shall be designated 
by him as chairman. * * *” Section 8 of the Displaced Per- 
sons Act of 1948 was amended on June 16, 1950, by section 8 
of Public Law 555, 81st Congress, “by striking out the date 
‘June 30, 1951’ in the first sentence and inserting in leu 
thereof the date ‘August 31, 1952.’”” The question presented 
is whether the appointments of the two Commissioners are 
valid until August 31, 1952, or, if these Commissioners are 
not reappointed, they cease to hold office on June 30, 1951. 

In explaining the amendment to section 8 of the Dis- 
placed Persons Act of 1948, the conference report on H. R. 
4567, 81st Congress (which became Public Law 555), states 
(H. Rept. 2187, 81st Cong., 2d sess., p. 14) : 

“Under the existing law, visas may be issued up to but not 
beyond June 30, 1950, and the Displaced Persons Com- 
mission’s term of office continues until June 30, 1951. Under 
the amendatory legislation, visas will be issued as late as 
July 1, 1952, under section 3 (war orphans) and section 10 
(German expellees and refugees). The Displaced Persons 
Commission is made responsible for the disbursement of 
certain funds until July 1, 1952. Therefore the Commission’s 
term of office is continued until August 31, 1952, as provided 
in the Senate bill, to permit of orderly liquidation of its 
functions and to enable it to submit the final Der required 
by the act.” 

While the conference report refers to the amendment as 
an extension of the “Commission’s term of office,” in the 
context it seems clear that the committee of the conference 
was referring to the Commission as the body constituted by 
its three members and was not purporting to extend the life 
of the Commission apart from the terms of its then-existing 
members. This is so because under the act, both before and 
after its amendment, the terms of the members of the Com- 
mission were coterminous with the life of the Commission 
itself. The act did not purport to establish a governmental 
body of indefinite or definite duration whose members were 
to hold office for some term shorter than the life of the 
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agency itself. I conclude, therefore, that the Congress in 
Public Law 555 intended to extend the terms of the then- 
existing members of the Commission to August 31, 1952. 

I do not think, moreover, that there can be any question 
as to the power of the Congress to extend the terms of of- 
fices which it has created, subject, of course, to the Presi- 
dent’s constitutional power of appointment and removal. 
See Higginbotham v. Baton Rouge, 306 U. S. 535, 538. 

There remains for consideration the question whether the 
amendment made to the Displaced Persons Act by Public 
Law 555 constitutes an infringement on the President’s con- 
stitutional power of appointment. For the following rea- 
sons I am of the opinion that it should not be so construed. 
It is true that the commissions which you issued to the two 
members of the Commission specified that their appointments 
were “for a term ending June 30, 1951.” It seems clear that 
the terms were so stated in the commissions because at that 
time thé statute itself so limited the terms and not necessar- 
ily because you desired that the members of the Commission 
not be continued in office after that date. The statute has 
since been amended, with your approval. As I construe it, 
the amendment extended the terms of the then-existing 
members of the Commission to August 31, 1952. I see noth- 
ing in the amendment, however, which requires you to 
continue the incumbents in office. As so construed, the 
amendment presents no constitutional difficulties. It is an 
example of the Congress and the Executive “acting in co- 
operation.” (Hirabayashi v. United States, 320 U.S. 81, 91.) 

It may be noted that such joint action by the Executive 
and the Congress in this field is not without precedent. For 
example, the statute creating the Reconstruction Finance 
Corporation (act of January 22, 1932, 47 Stat. 5) provided 
for directors whose terms—“shall be two years and run from 
the date of the enactment hereof * * *.” By section 2 of 
the act of May 25, 1948, 62 Stat. 261, 262, it was, in part, 
provided that: “The term of the incumbent directors is 
hereby extended to June 30, 1950,” the purpose of the Con- 
gress in extending the term from January 22 to June 30, 
1950, being to make the terms of office of directors co- 
terminous with the fiscal year of the Corporation. No new 
nominations were submitted to the Senate and the incum- 
bents continued to serve. 
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A situation even more closely resembling that involving 
the Displaced Persons Commission also arose in 1948 in con- 
nection with the Atomic Energy Commission. There, five 
Commissioners had been appointed and issued commissions 
for terms of office which were to expire on August 1, 1948, 
in accordance with a provision of section 2 of the Atomic 
Energy Act of 1946 (60 Stat. 756) which at that time read: 
“The term of office of each member of the Commission tuk- 
ing office prior to the expiration of two years after the date 
of enactment of the Act [August 1, 1946], shall expire upon 
the expiration of such two years.” On July 3, 1948, before 
the expiration of the specified 2-year period, this provision 
was amended to read: “The term of office of each member of 
the Commission taking office prior to June 30, 1950), shall 
expire at midnight on June 30, 1950 (act of July 3, 1948, 62 
Stat. 1259). Again, no new nominations were submitted to 
the Senate and the incumbents continued to serve. 

In the light of the foregoing, I am of the opinion, that, 
in the absence of any action on your part and without the 
necessity of the submission of new nominations to the Sen- 
ate, the two members of the Displaced Persons Commission 
here involved will continue to hold office validly after June 
30, 1951. 

Respectfully, 
PHILIP B. PERLMAN, 
Acting Attorney General. 


FORBIGN POSTAGE STAMPS—IMPORTATION AND 
REPRODUCTION 


Demonetized foreign postage stamps which are not considered obliga- 
tions by any of the governments which issued them are not obli- 
gations or securities of foreign <overnments within the meaning 
of 18 U. 8. C. 481 and their importation and reproduction would 
not be prohibited by that section. 

Attorney General declines to render opinion on broad question of 
proper construction of criminal statute to avoid conflict with the 
courts on a judicial question. 

Suggests advisability of seeking by appropriate legislation clarifica- 
tion of statute which has been subject of different administrative 
and judicial interpretations for many years. 
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Frsroaky 4, 1952. 
THE SECRETARY OF THE TREASURY. 


My Dear Mr. Secretary: This is in reply to Acting Secre- 
tary Lynch’s letter of October 5, 1951, requesting my opinion 
“on the question whether stamps of foreign governments 
should be regarded as obligations or securities of such gov- 
ernments within the meaning of title 18, U. S. C., section 
481,” which prohibits, among other things, the making, sale, 
or importation of photographs, prints, or impressions in 
the likeness of notes, bonds, or other securities of a foreign 
government. 

The Acting Secretary’s letter points out that, with the 
exception of the printing, publishing or importation, for 
philatelic purposes, of black and white illustrations of for- 
eign postage stamps and of foreign revenue stamps made 
from defaced plates (which is specifically permitted by 18 
U.S. C. 504 (a)), the Treasury Department has for a num- 
ber of years considered “illustrations in the likeness of for- 
eign postage and revenue'stamps, including reproductions in 
color, * * * to be prohibited by title 18, U. S. C., sec- 
tion 481, supra, on the ground that the stamps illustrated are 
obligations or securities of a foreign government within the 
meaning of the section.” This position has been adhered to 
“even though the foreign stamps are not made obligations or 
securities by the laws of the issuing nation.” 

The question raised has apparently been occasioned by 
the following facts set forth in the Acting Secretary’s letter: 

“There will soon be published in England a book entitled 
‘The Royal Philatelic Collection,’ which will contain illus- 
trations in color of some of the stamps in the King’s album. 
The stamps to be illustrated have been demonetized and are 
not considered ‘obligations’ by any of the governments which 
issued them. Since this book is of great interest to American 
philatelists, inquiries have been received as to whether the 
book can be lawfully imported into the United States and 
whether certain of its stamp illustrations can be reproduced 
in color in American publications. In connection with the 
publication of the book, the British Embassy has requested 
the Bureau of Customs to reconsider its policy of prohibit- 
ing the importation of color illustrations of foreign postage 
stamps.” 
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It is at once apparent that the precise question raised by 
the above state of facts is whether demonetized foreign post- 
age stamps which are not considered obligations by any of 
the governments which issued them are obligations or securi- 
ties of foreign governments within the meaning of 18 U.S. C. 
481. I think it clear on the basis of the uniform decisions 
of the courts that such stamps are not within the purview 
of section 481. Biddle v. Luvisch, 287 F. 699 (C. C. A. 8, 
1923) ; Biddle v. Walt, 287 F. 703 (C. C. A. 8, 1923) ; Biddle 
v. Lieberman, 8 F. (2d) 870 (C. C. A. 8, 1925) ; United States 
v. One Zumstein Briefmarken Katalog, 24 F.Supp. 516 (E. D. 
Pa., 1938). Asa matter of fact, it was agreement with this 
principle which led this Department not to appeal from the 
decision in the Zumstein case, supra. Accordingly, since the 
foreign stamps in The Royal Philatelic Collection are not 
considered obligations by any of the governments which 
issued them, their importation and reproduction would not 
be in violation of section 481. 

The question submitted in the Acting Secretary’s letter, 
however, is broader than that presented by the facts above 
set forth. That question, as I understand it, is whether for- 
elgn postage stamps are, in any circumstances and whether 
or not obligations of foreign governments, within the prohi- 
bitions of 18 U.S. C. 481. 

As you know, section 481 is a criminal statute, and the 
question of its proper construction is a judicial one. That 
this is so is made clear by the fact the answer to the more 
narrow question presented by the actual state of facts set 
_ forth 1s found in decided cases. The broad question, as you 
know, has also been considered in the above cases, but the 
results have not been uniform. It has long been the policy 
of my predecessors as Attorney General not to render offi- 
cial opinions on judicial questions which might bring this 
Department into conflict with the courts. See 36 Ops. A. G. 
289, 296, 297 and opinions there cited. As Attorney General 
Mitchell wrote in 36 Op. at 296-297, “The question having 
thus been considered in the courts, and a conflict of judicial 
decision therein having arisen, I am constrained to withhold 
my official opinion” on the question presented. I feel con- 
strained to adhere to the settled policy in this instance. 

Inasmuch as the broad question submitted concerning the 
proper construction of section 481 has been the subject of 
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different administrative and judicial interpretations for 
many years, I suggest that you consider the advisability of 
seeking clarification of the section by appropriate legislation. 


Sincerely, 
J. HOWARD McGRATH. 





CORRECTION OF MILITARY AND NAVAL RECORDS 


Section 207 of the Legislative Reorganization Act of 1946, 65 Stat. 655, 
authorizing the correction of military and naval records “to correct 
an error or remove an injustice” was intended, together with section 
181 of the same act, to free the Congress of the burden of dealing 
with matters previously dealt with by private bills and to provide a 
method for their disposition by administrative action. 

In the case of the Army the responsiNlity for deciding whether an 
“error” or “injustice” has occurred which should be corrected under 
section 207 rests on the Secretary of the Army, acting through the 
Army Board.on Correction of Military Records. The words “error” 
and “injustice” as used in section 207 do not have a limited or tech- 
nical meaning and, to be made the basis for remedial action, the 
“error” or “injustice” need not have been caused by the service in- 
volved. 

The Secretary of the Army, if he determines that such action will 
“remove an injustice,” is authorized by section 207 to correct the 
records of a deceased non-commissioned officer to note thereon that 
he shall be considered to have been retired at a date earlier than his 
actual retirement date. 


Marcu 20, 1952. 
THE SECRETARY OF THE ARMY. 


My Dear Mr. Secretary: This is with further reference 
to your request for my opinion concerning your authority 
under section 207 of the Legislative Reorganization Act of 
1946, as amended (60 Stat. 837, 65 Stat. 655; 5 U.S. C. 191a 
275, 456a), to “change the date of former Sergeant James W. 
Grose’s retirement from 4 September 1916 (when such retire- 
ment was actually effected) to 2 June 1916.” 

The facts are not in dispute and may be briefly summarized 
as follows: 

‘On May 12, 1916, Grose, serving in the Philippine Islands 
as a sergeant, first class, Hospital Corps, applied for retire- 
ment with over thirty years service. His papers did not 
reach Washington until June 28 of that year. The applica- 
tion was approved and orders for his retirement issued on 
July 12, and he was actually retired in September 1916. In 
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the meantime, there was enacted the National Defense Act 
of June 3, 1916 (39 Stat. 166, 172), which provided an oppor- 
tunity for sergeants, first class, in the Hospital Corps, who 
had at least one year’s satisfactory service in that capacity 
to advance to the grade of master sergeant in the Medical 
Department established by that act. Sergeant Grose had no 
knowledge of the enactment of the 1916 Act until after his 
application for retirement had been approved, and therefore 
was in no position to avail himself of the benefits of the act 
by withdrawing his application for retirement before it was 
acted upon. Subsequently, the act of March 3, 1927 (44 Stat. 
1356) was enacted. This statute provided that “sergeants, 
first class, Hospital Corps, retired prior to June 3, 1916” 
(emphasis supplied) should be “placed in the first grade” 
(master sergeant). But since Sergeant Grose was not retired 
until after June 3, 1916, the benefits of the 1927 statute were 
not available to him. The Court of Claims so held in Grose 
v. United States, 97 Ct. Cls. 383 (1942) although it felt that 
Grose’s case had “strong equity” (id. at p. 387). The Court 
said : 

“The act of June 3, 1916 * * * established enlisted 
grades of Master Hospital Sergeant and Hospital Sergeant, 
in the Medica] Department established by that act, which 
were above the grade of Sergeant, first class, Hospital Corps, 
under prior statutes. As pointed out by the Committee [on 
Military Affairs of the House of Representatives, in H. Rept. 
2081, 69th Cong.], it was for this reason that sergeants, first 
class, Hospital Corps, and the other noncommissioned officers 
who had served long and faithfully under the prior less lib- 
eral statutes were retroactively given the benefit of the more 
liberal provisions of the 1916 act, which, if they had con- 
tinued to serve under the 1916 act, they doubtless would have 
received by promotion because of long service. Plaintiff had 
no knowledge of the new statute until after his application 
had been approved and was not therefore in a position where, 
had he known of the act of June 3, he might have withdrawn 
his application because of the opportunity for advancement 
in the enlisted grades afforded by that act. But the court 
cannot enlarge the limitation of the act of 1927 so as to extend 
the benefits thereof to an officer who after becoming eligible 
for retirement made application to retire May 12, 1916, be- 
fore enactment of the new statute of June 3, 1916, but whose 
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application, because of the distance from Washington, was 
not approved until after June 3, 1916.” [pp. 389-390] 

Grose also sought relief by private legislation, but bills 
introduced to that end failed of passage. 

Now Sergeant Grose is dead. His widow and son have 
applied for relief under section 207 of the Legislative Re- 
organization Act of 1946, as amended, which provides as 
follows: 

“Sec. 207. (a) The Secretaries of the Army, Navy, and Air 
Force and the Secretary of the Treasury (with respect to 
the Coast Guard), respectively, under procedures set up by 
them, and acting through boards of civilian officers or em- 
ployees of their respective Departments, are authorized to 
correct any military or naval record where in their judgment 
such action is necessary to correct an error or remove ali in- 
justice, and corrections so made shall be final and conclusive 
on all officers of the Government * * *.” [65 Stat. 655] 
Proceeding under that provision, the Army Board on Cor- 
rection of Military Records has found that “the placing of 
former Sergeant Grose on the retired list subsequent to June 
3, 1916 worked an injustice on him,” and has recommended 
that his Army records “be corrected by entry of the notation 
thereon that he shall be held and considered to have been 
retired on 2 June 1916 in the grade of Sergeant, First Class, 
Hospital Corps.” The question on which you have sought 
my opinion is whether or not section 207 authorizes the exe- 
cution of the Board’s recommendation. 

In 40 Op. A. G. 504, 505 (1947) former Attorney General 
Clark pointed out that in enacting sec. 207 of the Legislative 
Reorganization Act of 1946 (together with sec. 131 of that 
act, which bars receipt or consideration in either House of 
Congress of any “private bill or resolution * * * au- 
thorizing or directing * * * thecorrection of a military 
or naval record”), the Congress intended “to free itself from 
the burden of dealing with such matters by private bills and 
to provide a method for their disposition by administrative 
action.” The case of Sergeant Grose, in my opinion, is one 
involving precisely the kind of “correction of a military or 
naval record” that constituted a part of the burden of which 
the Congress intended to relieve itself. In fact, private 
legislation was introduced for Grose himself in 1937 and 
1939, before the enactment of the Legislative Reorganiza- 


41 Op. A.G. The Secretary of the Army 97 


tion Act of 1946. Those bills failed of passage, but there 
are other cases where similar bills succeeded. See, e. g., Pr. 
L. 646, 79th Cong., 60 Stat. 1222; Pr. L. 107, 60th Cong., 35 
Stat. 1436. 

The power granted by section 207 is to “correct” a record, 
and the purposes for which such correction may be made are 
twofold: “to correct an error,” or “to remove an injustice.” 
The words “error” and “injustice” are not defined in the act, 
and there is no indication that the Congress intended any 
hmited or technical meaning for them here. It has been 
suggested that the “error” or “injustice” must be caused by 
the service involved before such error or injustice may be 
made the basis of remedial action under section 207. But 
such a construction appears to me not only fo effect an un- 
justified and gratuitous limitation on the power conferred by 
the plain language of the section, but actually to contradict 
the intention of the Congress to which I have already re- 
ferred. The suggested limitation is not necessary, in my 
opinion, in order to sustain the validity of section 207 against 
a challenge of unlawful delegation of legislative authority 
by the Congress. The standards “to correct an error’ and 
“to remove an injustice” are in my judgment sufficient. See 
Lichter v. United States, 334 U.S. 742, 774-787 (1948), and 
cases there cited. 

In my opinion, the responsibility for deciding whether the 
disadvantage suffered by Sergeant Grose in the circumstances 
does or does not constitute an “injustice” to be removed un- 
der section 207 rests, under that provision, on you, acting 
through the Army Board on Correction of Military Records. 
If that Board, properly constituted and functioning under 
procedures, set up by you in accordance with section 207, 
determines that this case does involve an “injustice” that 
may be removed by the recommended correction of Sergeant 
Grose’s record, I deem such correction to be authorized under 
the statute. For the actual making of that determination, 
the responsibility, of course, remains with you and the Board. 

Sincerely, | 
J. HOWARD MoGRATH. 
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CIVIL-SERVICE REQUIREMENTS APPLICABLE TO POSITIONS 
IN CERTAIN INSTITUTIONS UNDER DEPARTMENT OF COR- 
RECTIONS, DISTRICT OF COLUMBIA GOVERNMENT 


The act of December 20, 1941, 55 Stat. 849, made civil-service require- 
ments applicable to positions in the Workhouse at Occoquan, Vir- 
ginia, the Reformatory at Lorton, Virginia, and the Washington 
Asylum and Jail, all under the District of Columbia Government and 
at that time under the jurisdiction of the Department of Public 
Welfare. 

The act of June 27, 1946, 60 Stat. 320, which created a Department of 
Corrections for the District of Columbia and transferred the three 
above-named institutions from the Department of Public Welfare to 
the newly created Department of Corrections, did not remove the 
previously imposed civil-service requirements. 

Marcu 28, 1952. 

THE PRESIDENT. 

My pear Mr. Presment: I have the honor to comply with 
your request for my opinion on a question submitted by the 
Civil Service Commission “concerning the present applicabil- 
ity of civil-service requirements to positions in the Work- 
house at Occoquan, Virginia, the Reformatory at Lorton, Vir- 
ginia, and the Washington Asylum and Jail, all under the 
District of Columbia Government.” The Commissioners of 
the District of Columbia believe that such requirements are 
not applicable to the positions involved, and the Civil Service 
Commission is of the opposite view. I concur in the views 
of the Civil Service Commission. 

A review of the statutes dealing with the administration 
of the three institutions is necessary to place the problem in 
its proper perspective. 

Section 2 of the act of March 16, 1926, c. 58, 44 Stat. 208 
(hereinafter referred to as the 1926 act) created a Board 
of Public Welfare for the District of Columbia, and section 
6 of that act vested “complete and exclusive control and man- 
agement” of the three institutions here involved. among 
others, in that Board. Section 5 of the 1926 act provided: 

“That the Commissioners of the District of Columbia, 
upon the nomination of the board, are hereby authorized to 
appoint a director of public welfare, which position is hereby 
authorized and created, who shall be the chief executive of- 
ficer of the board and shall be charged, subject to its general 
supervision, with the executive and administrative duties 
provided for in this Act. The director shall be a person of 
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such training, experience, and capacity as will especially 
qualify him or her to discharge the duties of the office. The 
director of public welfare may be discharged by the Commis- 
sioners of the District of Columbia upon recommendation of 
the board. All other employees of the board shall be ap- 
pointed and discharged in like manner as in the case of the 
director. The director of public welfare and other necessary 
employees shall receive compensation in accordance with 
the rates established by the Classification Act of 1923.” 

Section 7 of the 1926 act provided: 

“That the superintendents and all other employees now en- 
gaged in the operation of the institutions enumerated in 
section 6 shall hereafter be subject to the supervision of the 
board. Each superintendent shall have the management 
and control of the institution to which he is appointed and 
shall be subordinate to the director of public welfare. The 
superintendent and all other employees of each of the institu- 
tions enumerated in section 6 shall be appointed by the Com- 
missioners of the District of Columbia upon nomination by 
the board and shall be subject to discharge by the commis- 
sioners upon recommendation of the board.” 

It may be seen that the 1926 act did not impose civil service 
requirements with respect to any positions under the Board 
of Public Welfare. However, section 5 was subsequently 
amended by the act of December 20, 1941, c. 605, 55 Stat. 849 
(hereinafter referred to as the 1941 act) to read in pertinent 

part as follows: 
_ &* * * The Commissioners of the District of Columbia 
are authorized, upon the nomination of the Board, to appoint 
such personnel as may be necessary for the efficient perform- 
ance of the duties of the Board: Provided, however, That 
all employees of the Board, except the Director, shall be 
appointed in accordance with and be subject to the provisions 
of an Act entitled ‘An Act to regulate and improve the civil 
service of the United States’, approved January 16, 1883, 
as amended (U.S. C., title 5, secs. 638 et seq.), and the rules 
and regulations made in pursuance thereof in the same man- 
ner as members in the classified civil service of the United 
States, the Commissioners of the District of Columbia, how- 
ever, being authorized in their discretion to give preference 
to residents of the District of Columbia. The Civil Service 
Commisson is hereby authorized and directed to confer a 
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competitive civil-service status upon those employees per- 
forming services for the Board on the effective date of this 
Act who are citizens of the United States and who, within 
six months after the effective date of this Act, are certified 
by the Commissioners, upon recommendation of the Board, 
(a) as having been appointed from among the highest avail- 
able eligibles from an appropriate register of the Civil Serv- 
ice Commission or (b) as having rendered active service for 
the Board prior to the effective date of this Act, and who 
qualify in such appropriate noncompetitive examinations 
as the Civil Service Commission may prescribe, except that 
as to employees engaged in work in which the Federal Gov- 
ernment shares the expense, the Board of Public Welfare 
shall prescribe such conditions for eligibility to enter appro- 
priate noncompetitive examinations prescribed by the Civil 
Service Commission as shall conform to the Federal Acts 
providing for Federal financial participation and to rules 
and regulations of the Federal agencies administering such 
Acts. * %* #99 

It is my opinion that the 1941 act made civil-service re- 
quirements applicable to positions in the three institutions 
here involved. It is true that the 1941 act amended only 
section 5 of the 1926 act and did not specifically amend sec- 
tion 7 which dealt separately with the employees of the 
Workhouse, the Reformatory and the Asylum and Jail, but 
it cannot, in my judgment, be concluded from that fact that 
the 1941 act did not make employees of those institutions 
subject to the Civil Service Act. The 1941 act specifically 
directed the Civil Service Commission “to confer a competi- 
tive civil-service status upon those employees performing 
services for the Board,” and there can be no doubt that 
employees of the three institutions, which were under the 
“complete and exclusive control and management” of the 
Board, were “performing services for the Board.” Indeed, 
after the enactment of the 1941 act there was no question of 
the applicability of the civil-service requirements to posi- 
tions in the three institutions. The Civil Service Commis- 
sion, in a letter dated February 9, 1942, advised the District 
Commissioners that the “Act of December 20, 1941, has the 
effect of placing the Board of Public Welfare and all insti- 
tutions under its jurisdiction within the Federal classified 
civil service.” The letter proposed a procedure to confer 
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civil-service status on the employees of the three institutions 
which was agreed to by the Commissioners of the District 
of Columbia who recommended civil-service status for em- 
ployees of the three institutions, among others. The Civil 
Service Commission has described the procedure for appoint- 
ments to vacancies in positions at the three institutions as 
follows: 

“* * * acivil-service register would be established (due 
preference being given to District of Columbia residents on 
the register), for any vacancy for which certification was 
requested the three highest eligibles would be certified to the 
Board, the Board would select one of the three and nominate 
that eligible to the Commissioners for appointment. While 
the Commissioners might properly refuse to appoint the first 
eligible nominated by the Board, they could not appoint any- 
one not nominated by the Board, and the Board in selecting 
an individual for nomination was confined to those who could 
properly be appointed in accordance with civil-service re- 
quirements (i. ¢., one of the three highest on an appropriate 
register, or an individual who was eligible for promotion, 
transfer, or reinstatement to the position).” In addition it 
was the understanding of the Congress when it reconsidered 
the status of the three penal institutions in 1946 that posi- 
tions in those institutions were then subject to civil-service 
requirements. See Report of Subcommittee Investigating 
the District of Columbia Jail, Committee on the District of 
Columbia, House of Representatives, 79th Congress, 2d ses- 
sion, p. 5, and H. Rept. 1982, 79th Congress, 2d session, p. 2, 
which are discussed in greater detail, znfra, at pages 9 to 11. 
Accordingly, it seems clear that there can be no question at 
this time of the effect of the 1941 act in making civil-service 
requirements applicable to positions at the three institutions. 

Nevertheless, the Commissioners of the District of Colum- 
bia now contend that the purpose of the 1941 act was to 
subject to civil-service regulations only those institutions un- 
der the Board of Public Welfare which were engaged in 
social work, in order to take advantage of Federal legisla- 
tion which gave grants-in-aid for such work where the per- 
sonnel engaged in it were under a merit system. Since the 
three institutions here involved were not engaged in the kind 
of social work for which grants-in-aid were available, the 
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Commissioners argue that there was no reason for the inclu- 
sion of their employees under civil service. In support of 
their position they cite the following letter of October 20, 
1941, addressed to the Chairman of the Senate Committee on 
the District of Columbia (S. Rept. 859, 77th Cong., 1st sess., 
on S. 2047, pp. 1-2) : 

“The Commissioners of the District of Columbia have the 
honor to submit to you herewith draft of a proposed bill to 
amend section 5 of the act entitled ‘An act to establish a 
Board of Public Welfare in and for the District of Columbia, 
to determine its functions, and for other purposes,’ approved 
March 16, 1926. 

“The purpose of this bill is to provide a merit system for 
the employees of the Board of Public Welfare of the District 
of Columbia. Such a system is essential, at least insofar as 
employees engaged in work in which the Federal Govern- 
ment shares the expense are concerned, since under existing 
laws Federal grants-in-aid of social work can only be made 
when the funds are to be administered by employees ap- 
pointed under and protected by a merit system. The Federal 
social agencies have threatened to withhold aid from the 
District of Columbia unless the employees of the District 
engaged in work in which the Federal Government shares the 
expense are brought within a merit system. * * *” The 
President of the Civil Service Commission wrote a letter, 
similar in import, to the Chairman of the House Committee 
on the District of Columbia. 7d. at p.2. H.R. 5893 (worded 
identically to S. 2047, supra), which became the act of De- 
cember 20, 1941, was explained on the floor of the House of 
Representatives in language substantially similar to that 
quoted above from the Commissioners’ letter. 87 Cong. Rec. 
9570. But whatever the initial reasons for proposing the 
legislation may have been, it clearly cannot be maintained 
that the Congress was unaware of the fact that it was con- 
ferring civil-service coverage upon employees engaged in 
work as to which grants-in-aid were not applicable. The 
1941 act provided expressly for separate methods of deter- 
mining eligibility for civil service status for those engaged 
in operations which were, and which were not, partly paid 
for by the Federal Government. 

It is suggested, further, that, even if the 1941 act did 
impose civil-service requirements on positions at the three 
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institutions, a third act, that of June 27, 1946, c. 507, 60 
Stat. 320 (hereinafter referred to as the 1946 act), removed 
the previously imposed civil-service requirements with re- 
spect to the three institutions involved. In my opinion, the 
suggestion is without merit. The 1946 act created a Depart- 
ment of Corrections and transferred the three institutions 
to that Department from the Board of Public Welfare. It 
reads in pertinent part as follows: 

“That there is hereby created in and for the District of 
Columbia a Department of Corrections to be in charge of a 
Director who shall be appointed by the Commissioners of the 
District of Columbia. 

“Sec. 2. Said Department of Corrections under the general 
direction and supervision of the Commissioners of the Dis- 
trict of Columbia shall have charge of the management and 
regulation of the Workhouse at Occoquan in the State of Vir- 
ginia, the Reformatory at Lorton in the State of Virginia, 
and the Washington Asylum and Jail, and be responsible for 
the safekeeping, care, protection, instruction, and discipline 
of all persons committed to such institutions. * * * 

“Sec. 3. With respect to the said institutions, the Commis- 
sioners of the District of Columbia shall succeed to all the 
powers and authority, and to all the duties and obligations 
vested in or imposed by law upon the Board of Public Wel- 
fare of the District of Columbia. Where powers are vested 
in or duties are imposed by existing law upon the Director 
of Public Welfare of the District of Columbia with respect to 
said institutions, such powers and duties are transferred to 
and shall be exercised by the Director of the Department of 
Corrections. The officers and employees and all plant and 
equipment, official records, furniture, and supplies of the 
said institutions are hereby transferred to the Department 
of Corrections.” 

The 1941 act required the Commissioners of the District of 
Columbia to appoint the employees of the three institutions 
in accordance with the Civil Service Act. To be sure, the 
employees were to be appointed only upon nomination of the 
Board of Public Welfare, but in order for the Commissioners 
to be able to appoint in accordance with the Civil Service Act 
it was incumbent upon the Board of Public Welfare to follow 
civil-service requirements in making nominations. Any 
other procedure would have been anomalous and unworkable. 
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The actual practice pursued has been described above. More- 
over, the 1941 act provided that the employees involved were 
not only to be appointed in accordance with the Civil Service 
Act, but also to “be subject to” its provisions. These words 
must be taken to mean that other incidents of their employ- 
ment after appointment, such as promotion and tenure, were 
subject to the Civil Service Act, and that the Board of 
Public Welfare had duties with respect to these matters 
which had to be carried out in conformity with the Civil 
Service Act. Section 3 of the 1946 act, which provided that 
“the Commissioners of the District of Columbia shall suc- 
ceed to all the powers and authority, and to all the duties 
and obligations vested in or imposed by law upon the Board 
of Public Welfare,” may appropriately be interpreted as 
merging the formerly separate functions of nomination and 
recommendation, on the one hand, and appointment and dis- 
charge, on the other hand, without changing the restrictions 
on their operation. 

It has been suggested that under the 1941 act only em- 
ployees performing services for the Board of Public Welfare 
are under civil service and since under the 1946 act employees 
of the institutions involved have ceased to perform services 
for the Board they are therefore no longer under civil serv- 
ice. This contention appears to be unduly mechanical in the 
light of the express provisions of section 3 of the 1946 act. 
Accordingly, unless there are strong indications to the con- 
trary in the legislative history, I would conclude that the 
obligation of the Board to perform its functions with respect 
to the three institutions pursuant to the provisions of the 
Civil Service Act was transferred to the Commissioners of 
the District of Columbia by virtue of section 3 of the 1946 
act. 

The Commissioners contend that such indications to the 
contrary may be found in the legislative history of the 1946 
act. They rely on the fact that a House subcommittee in- 
vestigating a serious jail break criticized the operation of 
civil-service rules with respect to the penal institutions and 
recommended the establishment of a Department of Correc- 
tions to administer these institutions, and that the full com- 
mittee (the House Committee on the District of Columbia) 
in reporting out the bill which was to become the act of June 
97, 1946, stated: 
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“The purpose of this bill is to carry out the recommenda- 
tion of the Hébert Subcommittee Investigating the District 
of Columbia Jail as made in its report to the chairman of 
the House District Committee under date of April 19, 1946.” 
(H. Rept. 1982, 79th Cong., 2d Sess., p. 1.) The contention 
is that this history demonstrates that the Congress, in trans- 
ferring the penal institutions from the supervision of the 
Board of Public Welfare to that of the Department of Cor- 
rections, intended to remove them as well from the opera- 
tion of the civil-service laws. A fuller examination of the 
legislative history does not sustain this inference. 

It may be noted that, despite the assertion of the commit- 
tee, its bill did not carry out the recommendations of the 
subcommittee with respect to these institutions. The sub- 
committee had recommended, “for interim action,” that the 
District Commissioners and the Board of Public Welfare 
cooperate to establish a Department of Corrections, in which 
would be centered much of the control of the institutions. It 
was proposed that this be done through delegation by the 
Board and the Commissioners, “immediately and without 
legislative action.” Report of Subcommittee Investigating 
the District of Columbia Jail, Committee on the District of 
Columbia, House of Representatives, 79th Cong., 2d Sess., 
p. 5. If this delegation had been made, it would presumably 
have had no effect on the then existing statutory requirement 
that employees of the institutions be under civil service. 
There was no proposal on the part of the subcommittee for 
legislation establishing a permanent Department of Correc- 
tions; the subcommittee’s recommendation “for long-range 
action” was that a special committee be appointed to formu- 
late a plan for the District’s penal system and to draft the 
necessary legislation to effectuate it. And at no point did the 
committee specifically recommend that the penal institutions 
be removed from civil service. 

The Commissioners rely on a reference to the difficulties 
encountered in operating these institutions as a result of 
civil-service requirements. The statement of the subcommit- 
tee on this point was as follows: 

“Your committee feels strongly in regard to obstacles 
placed in the way of the efficient operation not only of the 
penal institutions, but of the Metropolitan Police, by misun- 
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derstanding and misconception of the functions of the Civil 
Service Commission. While your committee appreciates the 
value of the protection of the individual under the civil- 
service laws of the Nation, it cannot escape the fact that the 
most efficient and effective police force in the world today is 
the Federal Bureau of Investigation, which is not hampered 
by the restrictions of civii service. 

“The executive of the Police Department should have full 
authority to select as police officers those individuals he con- 
siders most competent and able to protect the safety of the 
general public and the enforcement of the law and the appre- 
hension of its transgressors.” (Report of Subcommittee In- 
vestigating the District of Columbia Jail, Committee on the 
District of Columbia, House of Representatives, 79th Cong., 
2d sess., p. 8.) It may be noted that these observations with 
respect. to civil service were directed principally to the police 
force, rather than the Board of Public Welfare and the penal 
institutions. And even with respect to the police, the sub- 
committee's actual recommendation was not that civil-service 
rules be made inapplicable, but merely that discussions be 
held with the Civil Service Commission with a view to 
modifying their rigor: 

“* * * ‘Your committee in this instance reemphasizes 
again the misunderstanding of the major and superintendent 
of the Metropolitan Police in relation to the civil-service 
regulations, and urges that an immediate meeting be held 
with the proper authorities of the Civil Service Commission 
in an effort to temper the strict sense of the law with the 
application of common sense in the public interest.” (Jd. at 
p. 9.) 

As for the penal institutions, there was no further refer- 
ence to civil service whatever. The main thrust of the sub- 
committee’s observations with respect to these institutions 
was directed to the inexperience of the members of the Board 
of Public Welfare, which presumably underlay both the 
subcommittee’s recommendation with respect to an interim 
Department of Corrections and the action of Congress in 
setting up a permanent one: 

“* * * The testimony before the committee showed 
that not one member of that board of public-spirited citizens, 
who serve without pay, has ever had any experience in the 
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operation and conduct of penal institutions. It is patent, 
therefore, that while their desires and motives are undoubt- 
edly of the highest, and certainly most laudable, they cannot 
be expected to be experts in a field of endeavor in which they 
had had no previous experience.” (J/d., at p. 8.) 

The foregoing history thus affords what is at best an 
uncertain guide to the intentions of the Congress in passing 
the 1946 act. It gives little support to the position of the 
Commissioners. A much clearer expression would be needed 
to justify reading an exception into the unqualified require- 
ment of the statute that the Commissioners of the District 
of Columbia were to succeed to the duties and obligations of 
the Board of Public Welfare. I cannot hold, on such un- 
convincing evidence, that the Congress intended in 1946 to 
deprive the employees of the penal institutions of the tenure 
and other incidents of employment upon which they may 
have relied in accepting or remaining in their positions. 

For the foregoing reasons, it is my opinion that civil- 
service requirements continue to be applicable to positions 
at the Workhouse, the Reformatory, and the Washington 
Asylum and Jail. 

Respectfully, 
J. HOWARD McGRATH. 


TRANSFER OF DEFENSE PLANT—NECESSITY FOR NAVY TO 
REIMBURSE RECONSTRUCTION FINANCE CORPORATION 


Statute authorized transfer of certain plants and facilities to the 
Navy without reimbursement upon timely certification by the Secre- 
tary of the Navy that retention was necessary for the maintenance 
of an adequate naval establishment, including industrial reserve. 

Withdrawal by the Secretary of the Navy of request for transfer of 
the plant, after timely certification, to permit a long-term lease to a 
private corporation was an action necessarily inconsistent with the 
maintenance of the certificate and must, in the circumstances, be 
deemed a revocation of the certificate for the purpose of the statute. 


Apnir 24, 1952. 
The Srorerary OF THE Navy. 

My Dear Mr. Secrerary: This is in reply to your request 
of January 18, 1952, for the opinion of the Attorney General 
whether under the provisions of sections 3 (a) and 4 of the act 
of August 5, 1947, c. 493, 61 Stat. 774, 775, and on the facts 
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hereinafter stated, it is necessary that the Department of 
the Navy reimburse the Reconstruction Finance Corporation 
for the former Lustron Plant at Columbus, Ohio. 

The statute provides, in material part, as follows: 

“Seo. 3. (a) Notwithstanding any other provision of law, 
all right, title, and interest of Reconstruction Finance Cor- 
poration in any plants or facilities, and the machinery, equip- 
ment, and other personal property accessory thereto, acquired 
by Defense Plant Corporation or Reconstruction Finance 
Corporation in accordance with authority contained in the 
Reconstruction Finance Corporation Act (U.S. C., title 15, 
secs. 601-617) pursuant to undertakings by the War De- 
partment or the Navy Department to reimburse Defense 
Plant Corporation or Reconstruction Finance Corporation 
to the extent of the unrecovered cost thereof in the event 
Congress authorizes such reimbursement by making appro- 
priations therefor, shall be transferred by Reconstruction 
Finance Corporation (or by War Assets Administration, if 
such property has been declared surplus) to the War Depart- 
ment or the Navy Department upon certification by the 


Secretary of War or the Secretary of the Navy made within 


six months after the enactment hereof, that the retention of 
such plants or facilities, and the machinery, equipment, and 
other personal property accessory thereto, by the War De- 
partment or the Navy Department, as the case may be, is 
necessary for the maintenance of an adequate Military or 
Naval Establishment including industrial reserve. 

* * s ¥ cf 

“Sec. 4. Any transfer made pursuant to section 8 of this 
Act shall be approved by the Director of the Bureau of the 
Budget to the extent and in the manner determined by him 
and shall be made without charge or reimbursement from the 
funds available to the War Department or the Navy De- 
partment, except for costs of packing, handling, and trans- 
portation of machinery and equipment transferred under 
section 3 (b) hereof.” 

You state the relevant facts as follows: 

“In 1940 Defense Plant Corporation constructed and fi- 
nanced by ‘take-out’ agreement a large aircraft manufac- 
turing plant at Columbus, Ohio. Designated Plancor 18, 
this plant was occupied and used by Curtiss-Wright Corpora- 
tion during World War II for the manufacture of thou- 
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sands of Navy combat planes. Following the end of 
hostilities in August 1945, the Department of the Navy de- 
termined to seek the inclusion of Plancor 18 in its industrial 
reserve, and it so informed the Bureau ef the Budget while 
that Bureau was considering the introduction of the bill, 
S. 1198, which subsequently became Public Law 364. The 
Armed Services Committees of Congress were likewise in- 
formed about this time of the Navy’s intention with respect 
to Plancor 18. 

“On August 5, 1947, Public Law 364 was enacted. On 
August 18, 1947, in compliance with Section 3 (a) of the 
Act, the Secretary of the Navy certified to the Chairman of 
the Reconstruction Finance Corporation that the retention 
of Plancor 18 was necessary for the maintenance of an ade- 
quate Naval establishment, including industrial reserve, and 
requested that it be transferred to his Department. Shortly 
before this certification and request the Reconstruction Fi- 
nance Corporation had declared Plancor 18 surplus to the 
War Assets Administration. Accordingly, the Secretary of 
the Navy repeated his certification and request for transfer 
by a letter dated October 9, 1947 and addressed to the War 
Assets Administration. Meanwhile, on September 3, 1947, 
pursuant to Section 4 of Public Law 364, the Assistant Di- 
rector of the Bureau of the Budget approved the transfer of 
Plancor 18 to the Navy. . 

“At the time of the Navy’s certification and request for 
transfer, Curtiss-Wright occupied only a part of Plancor 18, 
said part being the western half of the property and contain- 
ing principally the administration building and the largest 
of the three manufacturing buildings located thereon. The 
remaining portion of Plancor 18, having been vacated by 
Curtiss-Wright after 1945 because of a reduced volume of 
business, was then unoccupied and War Assets Administra- 
tion was in the process of negotiating a lease of that portion 
with the Lustron Corporation. Following its certification 
and request for transfer of Plancor 18, the Department of 
the Navy entered these negotiations, but was unable to reach 
agreement with Lustron. The crux of the disagreement was 
the Navy’s insistence that, in view of the industrial reserve 
character of the property, the lease should include an un- 
fettered right of termination, so that the Navy could recap- 
ture the property whenever it should be required in the 
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interests of national defense, and Lustron’s counter-insistence 
that it would agree to the right of termination only if the 
Navy would agree to pay for all losses which Lustron might 
undergo as the result of terrhination, an amount then roughly 
estimated at $15,000,000 and regarded by the Navy as nulli- 
fying the right of termination. Since the Navy could neither 
obtain what it considered a meaningful right of termination 
nor—because of then current public pressure for prefabri- 
cated housing—prevent Lustron from leasing the plant, the 
Secretary of the Navy sent the following letter to the War 
Assets Administration under date of October 27, 1947: 

“ “Reference is made to my letter to you dated 9 October 
1947 wherein it was requested that that portion of the Cur- 
tiss-Wright plant at Columbus, Ohio, covered by Plancor 18 
and heretofore declared surplus to War Assets Administra- 
tion by Reconstruction Finance Corporation be transferred 
to the Navy Department pursuant to Section 3 (a) of Public 
Law 364, 80th Congress. 

“For reasons with which you are familiar, the request for 
the transfer of this portion of the Curtiss-Wright plant to the 
Navy Department is hereby withdrawn. 

“ ‘For similar reasons the terms, conditions and restric- 
tions imposed with respect to any sale or lease of the prop- 
erty by Reconstruction Finance Corporation at the request 
of the Navy Department in connection with the surplus decla- 


ration of such property are also hereby withdrawn and you 


are authorized to effect a lease of the same without regard 
to any such terms, conditions or restrictions. 

“ ‘Tt should be understood that this withdrawal of request 
for transfer to the Navy Department and release of the con- 
ditions heretofore requested is conditioned upon the consum- 
mation of a lease of the property to Lustron Corporation 
with whom you are presently negotiating. In the event that 
for any reason the proposed lease is not consummated, the 
request for transfer contained in my letter of 9 October 1947 
shall be deemed to be reinstated.’ ” 

“On November 6, 1947, War Assets Administration in- 
formed the Secretary of the Navy that it had executed a 
lease of the property to Lustron on October 31, 1947. The 
remaining portion of Plancor 18 then occupied by Curtiss- 
Wright was transferred to the Department of the Navy in 
accordance with its request of October 9, 1947, and has since 
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been designated a Naval Industrial Reserve Aircraft Plant 
and leased successively to Curtiss-Wright and North Ameri- 
can Aviation, Inc. 

“Lustron occupied its part of the former Plancor 18 under 
the terms of its lease with War Assets Administration until 
early in 1950, when it ceased operations altogether and was 
adjudicated bankrupt. Thereafter the status quo ante Lus- 
tron was completely restored when the Reconstruction Fi- 
nance Corporation on May 5, 1950, withdrew its declaration 
of surplus to the General Services Administration (successor 
in interest to the War Assets Administration), and on July 
4, 1950, terminated Lustron’s lease. 

“Following these events the Munitions Board reexamined 
its requirements for the former Lustron plant and, on Jan- 
uary 8, 1951, it informed the Reconstruction Finance Cor- 
poration that it had determined that the plant was 
immediately required by the Department of the Navy for 
the production of aircraft, and requested the Reconstruction 
Finance Corporation to make the plant available to the Navy. 
This the Reconstruction Finance Corporation did on March 
29, 1951, by quitclaim deed pursuant, as heretofore indicated, 
to an order of the Defense Production Administration dated 
January 31,1951. Before it did so, however, the Assistant 
Secretary of the Navy for Air, by letter dated February 2, 
1951, had made a formal] request to the Chairman of the Re- 
construction Finance Corporation that the plant be trans- 
ferred without reimbursement pursuant to the certification 
made by the Secretary of the Navy on August 18, 1947 and 
again on October 9, 1947. In response to this request the 
Reconstruction Finance Corporation effected the transfer 
and agreed that it should be without reimbursement if it 
was the Attorney General’s opinion that reimbursement 
could be dispensed with under Public Law 364.” 

The narrow question presented is whether on these facts 
the Secretary of the Navy’s letter of October 27, 1947, to the 
War Assets Administration, operated to revoke his certifica- 
tion of October 9, 1947, for the purposes of the statute. If 
it did, there was no timely certification as required by section 
8 (a) of the act as a condition precedent to transfer without 
reimbursement; if it did not, the statutory requirement of 
timely certification was satisfied and reimbursement would 
be unnecessary. The answer to the question must turn upon 
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the meaning and effect of the certification requirement in 
the statutory scheme. 

Both the precise language and the legislative history of 
sections 8 (a) and 4 of the act make the legislative purpose 
plain. Section 3 (a) provides without ambiguity that plants 
within the transferable category “* * * shall be trans- 
ferred * * * uponcertification * * *,” andsection 
4 makes the transfer subject to the approval of the Director 
of the Bureau of the Budget and the payment of nominal 
costs. 

The Congress intended by these provisions to afford the 
Army and the Navy Departments a priority in securing 
promptly for the national defense by simple and expeditious 
means needed plants and facilities acquired by the Govern- 
ment during the war through the expenditure of Government 
funds (S. Rept. 626, 80th Cong., 1st sess., p. 2; 98 Cong. Rec. 
9798). To this end the Congress gave the Army and the 
Navy six months to make their selections and certifications, 
and provided for the transfer of plants so certified without 
reimbursement. 

There would seem to be little doubt that certification was 
intended to have, and necessarily did have, at least two dis- 
tinct legal consequences. It made mandatory the transfer 
of the certified plant by the Reconstruction Finance Cor- 
poration or the War Assets Administration, as the case might 
be, and it forclosed any action by those agencies with respect 
to such plant inconsistent with its reasonably prompt 
transfer to the certifying department. . 

There is no discretionary authority committed by. the 
section to either the certifying department or the disposal 
agency to alter the mandatory statutory sequence of certifi- 
cation and transfer. The duties of the War and the Navy 
Departments and the disposal agencies are single and ex- 
plicit. The Departments are to determine and certify need, 
the Reconstruction Finance Corporation or the War Assets 
Administration, as the case might be, are required to trans- 
fer on such certification. The fact of need cannot persist in 
the statutory sense, if the department empowered to certify 
is prepared for any reason to acquiesce in a disposition of the 
property inconsistent with the prompt satisfaction of such 
need by transfer. Hence, a withdrawal of a request for 
transfer is necessarily- tantamount to a disclaimer of 
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paramount need and a revocation of a certificate. 

The fact that the Congréss provided that the Army and 
the Navy make their selection of plants and facilities for :erti- 
fication within six months of the date of the enactment, but 
did not provide a time limitation on transfer, does not alter 
this conclusion. The provision was suggested to the Con- 
gress by the Departments, with the following explanation, 
in a joint letter from the Secretaries of War and the 
Navy: 

“Since the transfer of stand-by plants and equipment to 
the Departments is not considered to be a continuing matter, 
but rather a major operation to be carried out as soon as prac- 
ticable, the proposed time limit of 6 months after enactment 
of the bill has been included in both sections 3 (a) and 3 
(b) as the latest date when the Departments may act to ob- 
tain such transfers of plants and equipment. It is consid- 
ered that in view of the complexities involved in the transfer 
program, particularly in the selection of the necessary ma- 
chine tools and production equipment, the War and Navy 
Departments should have not less than that period of time 
to carry out the program.” (S. Rept. 626, 80th Cong., 1st 
sess., p. 7, Sen. Doc. 11117) 

It seems reasonable to conclude that the Congress adopted 
the suggested provision for the reasons advanced in the fore- 
going explanation. Hence, the absence of a time limitation 
on transfer cannot be construed to mean anything more than 
recognition of the necessity for reasonable time to effect trans- 
fer of certified plants and facilities. It cannot reasonably 
support an inference that the Congress intended to sanction 
agency action inconsistent with reasonably prompt transfer 
of certified plants and facilities. 

It has been suggested that the Secretary of the Navy’s letter 
of October 27, 1947, might be deemed merely a withdrawal 
of the request for transfer, leaving undisturbed the timely 
certification made on October 9, 1947. I cannot agree with 
this view. The withdrawal of the request for transfer must, 
in the circumstances, be deemed a withdrawal of the certi- 
fication. To hald otherwise would be to cast serious doubt 
on the validity of both the Navy’s and the War Assets Ad- 
ministration’s subsequent action in connection with the Lus- 
tron lease, since it seems quite plain that, if a valid 
certification under section 3 (a) were outstanding, the Navy 
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would have been without statutory power to waive transfer 
of the plant and to permit the War Assets Administration to 
lease the plant to Lustron. 

The view has been advanced that the Navy’s withdrawal 
of its request for transfer was conditioned on the “consum- 
mation” of the proposed lease with Lustron. It is urged 
that “consummation” in this usage was broader than mere 
execution of the lease and contemplated complete fulfillment 
of its terms. Since the lease was terminated upon Lustron’s 
bankruptcy prior to the end of its term, it is said that the 
condition of withdrawal was not satisfied and the certifica- 
tion of October 9, 1947, remained unaffected. I find it un- 
necessary to determine the precise meaning of the term “con- 
summated” as used in the letter of October 27, 1947. There 
is no question that the letter intended to permit the execution 
of the lease to Lustron. When that was done an action was 
taken which was necessarily inconsistent with the mainte- 
nance of the certificate for the purposes of section 3 (a) and, 
hence, operated to revoke the outstanding certificate. Any 
further condition which the withdrawal letter may have in- 
tended became immaterial. 

It has been further suggested that even if the letter of 
October 27, 1947, be deemed a withdrawal of the certification, 
it may be considered reinstated in view of the restoration 
of the situation as it existed immediately prior to the lease 
to Lustron. The difficulty with this suggestion is that there 
is no statutory provision authorizing the out of time rein- 
statement of a withdrawn certification. When a certifica- 
tion is withdrawn, section 3 (a) becomes inapplicable by its 
terms. The restoration of the status quo would only have 
been material if it had occurred within the six months limi- 
tation and a new certificate had been issued within that 
period. 

I am of the opinion, therefore, that upon the instant facts, 
the provisions of section 3 (a) and 4 of the act are inappli- 
cable to the transfer of the former Lustron plant. 

Sincerely, 
PHILIP B. PERLMAN, 
Acting Attorney General, 
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APPLICABILITY OF CIVIL SERVICE RETIREMENT ACT TO 
ADMINISTRATIVE ENROLLEES OF UNITED STATES MARI- 
TIME SBRVICH 


Under section 216 of the Merchant Marine Act of 1936, as amended by 
the act of August 4, 1989, c. 417, 53 Stat. 1182 (46 U. S. C.:1126 (a)), 
administrative enrollees are authorized to serve on the administra- 
tive staff of the United States Maritime Service or as instructors of 
trainee enrollees who are trained to serve as licensed and unlicensed 
personnel on American merchant vessels. Administrative enrollees 
do not at any time serve on merchant ships. They differ from 
civilian employees of the Government only in that they are “en- 
rolled” rather than appointed, and are given ranks, grades and 
ratings corresponding with those in the Coast Guard. It is con- 
cluded that such administrative enrollees are civilian officers or 
employees of the executive branch within the meaning and for the 
purposes of the Civil Service Retirement Act. 

Although the inguiry of the Civil Service Commission included the 
eligibility of the trainee enrollees and the Cadet-Midshipmen in the 
Merchant Marine Cadet Corps, the question has not actually arisen 
with regard to the status of these positions under the Retirement 
Act. They are not, therefore, dealt with in this opinion. 


Apri 24, 1952." 
The Present. 

My Dear Mr. Preswent: I have the honor to refer to your 
memorandum transmitting a letter from the Civil Service 
Commission which requested that you obtain my opinion “as 
to whether enrollees in the United States Maritime Service 
and Cadet-Midshipmen in the United States Merchant Ma- 
rine Cadet Corps are officers or employees in the executive 
branch of the United States Government.” 

The Commission’s letter and the documents submitted 
therewith indicate that the question has been raised in connec- 
tion with certain persons whose present status as officers or 
employees of the United States is not questioned and who 
desire that their prior service as administrative enrollees in 
the Maritime Service be credited for purposes of the Civil 
Service Retirement Act (5 U.S.C. 707). 

The Commission states that the enrollees and Cadet-Mid- 
shipmen are authorized under section 216 of the Merchant 
Marine Act of 1936, as amended by the act of August 4, 1939, 
c. 417, 53 Stat. 1189 (46 U.S. C. 1126 (a)), which reads i in 
pertinent part as follows: 

“(a) The [Maritime] Commission [now Maritime Admin- 
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istration] is hereby authorized and directed, under such rules 
and regulations as it may prescribe, to establish and maintain 
the United States Maritime Service as a voluntary organiza- 
tion for the training of citizens of the United States to serve 
as licensed and unlicensed personnel on American merchant 
vessels. The Commission is authorized to determine the 
number of persons to be enrolled in the said Service, to fix 
the rates of pay of such persons, and to prescribe such courses 
and periods of training as, in its discretion, 1s necessary to 
maintain a trained and efficient merchant marine personnel. 
The ranks, grades, and ratings for the personnel of the said 
Service shall be the same as are now or shall hereafter be 
prescribed for the personnel of the Coast Guard. The Com- 
mission is further authorized to employ as instructors in said 
Service, on a contract or fee basis (without regard to the 
provisions of section 3709 of the Revised Statutes), such 
qualified persons, including licensed and unlicensed personnel 
of the merchant marine, as the Commission may deem neces- 
sary to effectuate the purposes of this section.” 

Under the authority of subsection (a), and pursuant to 
regulations prescribed by the Maritime Commission (now 
Maritime Administration), two separate and distinct classes 
of persons have been enrolled, placed in uniform, and given 
“the ranks, grades, and ratings * * * prescribed for the 
personnel of the Coast Guard.” These two classes of en- 
rollees are described below : 

(1) Trainee enrollees. These are the men actually trained 
“to serve as licensed and unlicensed personnel on American 
Merchant vessels.” Their initial period of training is two 
months or less, after which they are employed or are available 
for employment on merchant vessels. They still maintain 
their status as enrollees of the Maritime Service, but in an 
inactive status, and are advanced in rank (in the case of 
licensed officers) in such inactive status as they are advanced 
in their actual employment on the merchant ships. They may 
later return for further short periods of training in the Mari- 
time Service or pursue further studies by correspondence. 

(2) Administ#ative enrollees. ‘These men are enrolled 
for permanent, or at least indefinite, employment with the 
Maritime Service, do not ordinarily receive training to fit 
them for service on merchant vessels and do not at any time 
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during their enrollment or by reason thereof serve on mer- 
chant ships. These men constitute in large part the adminis- 
trative staff of the Maritime Service and some of them serve 
as instructors of the trainee enrollees. They differ from 
the ordinary civilian employee of the Government only in 
that they are described as enrolled, rather than appointed, are 
given ranks, grades and ratings to correspond with those in 
the Coast Guard, and at prescribed times wear a uniform. 

It is my opinion that the administrative enrollees are 
civilian officers or employees in the executive branch of the 
Government within the meaning and for the purposes of the 
Civil Service Retirement Act. 

The inquiry of the Civil Service Commission relates to 
enrollees generally, which would include the trainee enrollees, 
and also relates to Cadet-Midshipmen. However, it does not 
appear that the question which has actually arisen in the 
Commission affects trainee enrollees or Cadet-Midshipmen. 
With respect to status as officers or employees they can readily 
be distinguished from the administrative enrollees, and, 
furthermore, the question of their status depends upon con- 
siderations quite different from those applicable to the ad- 
ministrative enrollees. Therefore, I feel that I should 
confine my answer to the question that has actually arisen 
and should not undertake to deal herein with the status of 
trainee enrollees and Cadet-Midshipmen. 

Respectfully, 
PHILIP B. PERLMAN, 
Acting Attorney General. 
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RBEEMPLOYMENT OF CIVIL SERVICE RESERVD APPOINTEDS 
UNDER UNIVERSAL MILITARY TRAINING AND SERVICE 
AOT 


Persons given Civil Service Reserve appointments, limited to the dura- 
tion of the emergency proclaimed by the President on December 16, 
1950, and not to exceed six months thereafter, acquire temporary 
positions with respect to rights under section 9 of the Universal 
Military Training Act (50 U.S.C. App. 459, Supp. IV). 


JULY 1, 1952. 
The Present. 

My Dear Mk. Presipent: I have the honor to refer to the 
letter of April 14, 1952, to you from the Civil Service Com- 
mission concerning a plan to set up a Civil Service Reserve. 

Under the plan, which would be initiated by Executive 
order, appointments to positions from competitive registers 
would be designated as Civil Service Reserve appointments." 
Persons given such appointments would acquire competitive 
civil service status but their appointments would be specifi- 
cally limited to the duration of the emergency declared on 
December 16, 1950, and not to exceed six months thereafter. 
The tenure of persons serving under Civil Service Reserve 
appointments would be indefinite but the limit of the tenure 
would be the duration of the emergency plus six months. 
Their acquisition of competitive status would permit conver- 
sion of their indefinite appointments to permanent appoint- 
ments without further examination at the end of the emer- 
gency or sooner in accordance with limitations on the number 
of employees permitted in any agency. 

The Commission has indicated, for reasons given, that the 
plan cannot be administered if persons given Civil Service 
Reserve appointments would be entitled to be restored to their 
positions, upon return, pursuant to section 9 of the Universal 
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Military Training and Service Act (50 U. S. C. App. 459, 
Supp. IV), in the event they leave “to perform... 

and service” in the armed forces. The question whether they 
would be so entitled depends upon whether a Civil Service 
Reserve appointee would be holding a position “other than a 
temporary position” within the meaning of section 9. The 
answer to a similar question, raised in the opinion of Attorney 
General Biddle, dated May 26, 1943 (40 Op. 271), is equally 
responsive here. He ruled that war service appointments, 
which were limited to a period not to exceed the war and six 
months, were temporary positions and did not entitle the 
appointees to demand the benefits of section 8 of the Selective 
Training and Service Act of 1940. The provisions of section 
8 (50 U.S. C. App. 308) were identical with those of section 9 
of the Universal Military Training and Service Act in their 
application to “other than a temporary position.” 

In his earlier opinion of December 30, 1941, in which it was 
held that indefinite appointments without limitation were not 
“temporary” appointments within the meaning of section 8 
of the 1940 act, Attorney General Biddle held also that “posi- 
tions which are expressly ‘temporary for the duration of the 
emergency’ are to be regarded as ‘temporary positions’ within 
the intendment of the statute.” (40 Op. A. G. 152, 154.) 

I conclude, therefore, that persons given Civil Service Re- 
serve appointments, specifically limited to the duration of the 
emergency proclaimed by the President on December 16, 1950, 
and not to exceed six months thereafter, acquire temporary 
positions with respect to rights under section 9 of the Uni- 
versal Military Training and Service Act. 

The effect of this conclusion on the rights of persons pres- 
ently employed has not been presented and therefore is not 
considered. 

Respectfully, 
JAMES P. McGRANERY. 


SEVENTEENTH DECENNIAL CENSUS 


Section 11 of the act of June 18, 1929 (46 Stat. 25), cannot reasonably 
be construed to prohibit the proposed plan for the coordination of 
industrial classifications for statistical purposes, described in the 
opinion, under which the Bureau of the Census may make the indus- 
try code classifications assigned by the Bureau to individual busi- 
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ness establishments for statistical purposes available to certain 
other Federal and State Government statistical agencies, since the 
plan would disclose neither the identity of reporting establishments, 
when unknown, nor confidential information reported by them, but 
would otherwise effectuate the legislative policy with respect to the 
collection and use of statistical information. 


JANUARY 5, 1953. 
The SECRETARY OF COMMERCE. 

My Dear Mr. Secretary: This is in further reference to 
Acting Secretary Williams’ letter of November 5, 1952, re- 
questing my opinion as to whether the Bureau of the Census 
may legally make certain code information concerning the 
industrial classifications used for statistical purposes by the 
Bureau for individual business establishments available to 
other Federal and State government statistical agencies in 
accordance with a procedure set forth in an accompanying 
memorandum from the Director of the Bureau. 

It appears from the submission that in the interest of se- 
curing uniformity of classification and, hence, comparability 
of diverse statistical compilations made by the Bureau of the 
Census, the Bureau of Old Age and Survivors Insurance 
(BOASI), the Bureau of Employment Security (BES), and 
the various State unemployment compensation agencies, the 
Bureau of the Census at the request of the Bureau of the 
Budget proposes to make available to these agencies the code 
classification numbers it assigns to particular industrial es- 
tablishments reporting information to it. This would be done 
by sworn employees of the Bureau of the Census in accord- 
ance with a plan described by the Director of the Bureau in 
a memorandum included with the submission, as follows: 

“The Bureau of the Budget has requested the Census Bu- 
reau to make available to other government statistical agen- 
cles industry codes assigned to reports that will be collected 
in the 1953 Census of Industry, Trade and Transportation. 
These are assigned by Census personnel on the basis of kind of 
business information reported by business concerns. Thus, 
if a business concern reports that it manufactures bread and 
cake, it would be assigned the code 2051 (Bread and other 
Bakery Products). The purpose of this arrangement is to 
achieve the objective described above of comparability in 
published statistics. It also would have the important ad- 
vantages of avoiding duplicate collection, on the part of the 
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different agencies, of classification information and dupli- 
cate industry coding of such reports by the different agencies. 
* = * * % 


“Under the procedure that has been proposed, a list of 


names and addresses would be prepared from records used 
for mailing both the Employers Quarterly Tax Return Form 
(Form 941) under the Federal Insurance Contributions Act 
and the annual Federal tax report form of employers under 
the Federal Unemployment Tax Act (Form 940). The in- 
dustry codes assigned to these establishments in the BOASI 
statistical records would be indicated for each establishment 
on the list. The list would then be sent to the Bureau of the 
Census. This Bureau would compare the BOASI codes with 
those assigned to Census reports from the same business es- 
tablishments. The Census would then verify the BOASI 
code where it was the same as the Census code, or enter the 


Census code where the two differed. The BOASI would then . 


transfer these codes to their statistical records and send them 
on to the State agencies of the BES for statistical use. The 
agencies involved would be asked to assure the Census in 


writing that the information so obtained would be used for | 


only statistical purposes, and not for purposes of taxation, 
regulation, or investigation.” 

I have noted from the submission that the present proposal 
represents, in effect, an extension of an existing procedure 
under which Bureau of the Census industrial code classifica- 
tions have been made available to BOASI under appropriate 
safeguards, upon the informal advice of your Solicitor’s of- 
fice, that no prohibited disclosure was involved. 

Section 11 of the act of June 18, 1929, 46 Stat. 25, 13 U.S. C. 
211, provides: 7 

“That the information furnished under the provisions of 
this Act shall be used only for the statistical purposes for 
which it is supplied. No publication shall be made by the 
Census Office whereby the data furnished by any particular 
establishment or individual can be identified, nor shall the 
Director of the Census permit anyone other than the sworn 
employees of the Census Office to examine the individual 
reports.” 

The narrow question presented is whether the coordination 
of industrial classifications for statistical purposes under the 
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plan proposed contravenes the statute. Under the plan, the 
name to be compared will be in the possession of and fur- 
nished by the agency making the comparison with the Bu- 
reau. No name not already in the possession of an agency 
would be compared by the Bureau. Similarly, no subsidiary 
or evidentiary facts reported by an establishment would be 
disclosed. The only fact which would be disclosed would be 
the code classification assigned by the Bureau to the report- 
ing establishment. That code classification would represent 
an expert judgment of the Bureau based on the subsidiary 
business facts reported to it and evaluated by it in the light 
of its own statistical standards, formulas, and methods. It 
seems quite plain that under these circumstances no inference 
reasonably could be drawn from the Bureau’s bare code classi- 
fication, without more, concerning the particular business 
facts reported by an individual establishment—not even the 
facts as to what such establishment considered and reported 
its business to be. In these circumstances, the Bureau’s code 
classification would not appear to be confidential private in- 
formation furnished to the Bureau, but rather agency infor- 
mation relating to a statistical working method. Moreover, 
in the comparison process contemplated, no one other than a 
sworn Census employee would be permitted to examine the 
individual reports furnished by establishments to the Bureau. 

On the-other hand, the release of such agency information 
to other governmental agencies under the plan proposed, in- 
sofar as it facilitated the coordination and meaningful use 
of industrial statistics, would seem to be fully consistent with 
the basic legislative policy in the collection of such needed 
statistical information: That policy is stated in section 2, 
Federal Reports Act of 1942, 56 Stat. 1078, 5 U. S. C. 139, as 
follows: 

“It is hereby declared to be the policy of the Congress that 
information which may be needed by the various Federal 
agencies should be obtained with a minimum burden upon 
business enterprises (especially small business enterprises) 
and other persons required to furnish such information, and 
at a minimum cost to the Government, that all unnecessary 
duplication of efforts in obtaining such information through 
the use of reports, questionnaires, and other such methods 
should be eliminated as rapidly as practicable; and that in- 
formation collected and tabulated by any Federal agency 


124 Seventeenth Decennial Census 


should insofar as is expedient be tabulated in a manner to 
maximize the usefulness of the information to other Federal 
agencies and the public.” 

There can be no doubt that the Congress intended in the 
act of June 18, 1929, supra, to give effective assurance to all 
persons required under penalty of law to furnish information 
to the Bureau of the Census for statistical purposes, that the 
identity of the informant and the information furnished 
would be held in complete confidence by the Bureau. Sec- 
tion 11 is express and unequivocal in its command that “No 
publication shall be made by the Census Office whereby the 
data furnished by any particular establishment or individ- 
ual can be identified, nor shall the Director of the Census 
permit anyone other than the sworn employees of the Cen- 
sus Office to examine the individual reports.” 

In 36 Op. A. G. 362, Attorney General Mitchell construed 
section 11 to prohibit the Director of the Bureau of the Cen- 
sus from furnishing the Women’s Bureau of the Department 
of Labor with the names, addresses, occupations, and status 
of employment of workers in the city of Rochester, N. Y., 
for use in connection with a contemplated survey to ascertain 
the economic effects upon family and community life of the 
employment of women in industry, and from furnishing vari- 
ous individuals and associations interested in public educa- 
tion and the eradication of illiteracy with the names and 
addresses of persons in given sections and communities who 
were unable to read and write. In so doing, Attorney Gen- 
eral Mitchell noted that it was the long-standing practice 
of the Director to interpret the law most strictly “against 
furnishing either official or private persons with information 
that would reveal to another the identity of the individuals 
to whom it relates.” But the proposal here under considera- 
tion seems to me on its facts to involve no departure from the 
strict construction of the statute which has been adhered to 
both by the Bureau and by my predecessors. See subpara- 
graph (a) of paragraph entitled “Disclosure of Data for 
Individual Companies,” Census of Manufactures: 1947, vol. 
1, p. 11, and 40 Op. A. G. 326. 

Since, as we have seen, the proposed plan for coordination 
of industrial classifications for statistical purposes would 
disclose neither the identity of reporting establishments, 
when unknown, nor confidential information reported by 
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them to the Bureau but would otherwise effectuate the legis- 
lative policy with respect to the collection and use of statisti- 
cal information, the statute, in my opinion, cannot reasonably 
be construed to prohibit it. 

I would advise, however, that in executing the plan the 
Bureau should adhere rigidly to its long-standing practice, 
noted by Attorney General Mitchell (supra, p. 365), of re- 
fraining from publishing statistics pertaining to a given 
community when such action, coupled with disclosure of the 
Bureau’s code classification in its application to an individual 
establishment, would involve any possibility of later identi- 
fication of confidential information furnished by such 
establishment. 


Sincerely yours, 
JAMES P. McGRANERY. 
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CONTRACTS WITH OCONGESSIONERS IN NATIONAL PARES 


The Secretary of the Interior is. not authorised, in view of the pro- 
vision contained in section:1 of the act of June 12, 1917, as amended 
(40. Stat. 153),| requiring all revenues of the national parks to be 
eovered into: the Treasury, te include a proposed: “waiver” provi- 
sion in contracts with concessioners, which would provide: for 
withholding part of their annual fees in a special fund held for the 
United States “to provide improvements or rehabilitations, and to 
develop or acquire additional facilities or properties.” 

Kt is, therefore, unnecessary to consider the legality of the propussd 
provision under Revised Statutes 8617 (81:U. 8. O. 484) andl seetica 
821 of the act of June 80, 1982 (40.0. 8. C..808 (b) ). 


JANUARY 27, 1953. 
The Secrerary or THe Iwrenioz. 

My Dear Mr. Secuzrarr: This is in reply. to your letter 
of May 15, 1952, requesting my opinion on the legality of » 
so-called “waiver” provision proposed to be included in con- 
tracts with concessioners for the operation of public ac- 
commodations in areas of the National Park System. 

The proposed form of contract provides, in substance, that. 
on or before a fixed date each year during the term of the. 
contract the concessioner shall pay to the Secretary for the 
privileges authorized (1) a fixed fee and (2) a percentage of. 
his gross receipts as. defined. The proposed. form of. con- 
tract then goes on to provide, in the “waiver” provision, that, 
when so directed by the Secretary, the percentage of gross, 
receipts shall be deposited.in a special fund to be held for. 
the benefit of the United States until expended by the con- 
cessioner upon instructions of the Secretary “in order to pro- 
vide improvements or rehabilitations, and to develop. or ac- 
quire additional facilities or properties,” to be owned solely 
by the United States, or if not.so expended, to be paid to the 
Secretary upon his request or at the termination of the 
contract. 
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I have noted from the submission that your Solicitor is of 
the view that the proposed “waiver” provision is authorized 
under the broad power vested in the Secretary to “grant 
privileges, leases, and permits for the use of land for the 
accommodation of visitors, in the various parks, monuments 
or other reservations,” by section 3 of the act of August 25, 
1916, as amended (16 U.S. C. 3), and considers such author— 
ity neither affected nor limited by other relevant statutory 
provisions. The Comptroller General, on the other hand, 
while conceding the broad reach of the Secretary’s regula- 
tory powers with respect to the national parks under the 
1916 act, is of the opinion that by reason of other pertinent 
statutes the “waiver” provision is unauthorized. He predi- 
cates this view on the provisions of section 1 of the act of 
June 12, 1917, 40 Stat. 153, as amended (16 U. S. C. 452); 
R. S. 3617 (31 U. S. C. 484) ; and section 321 of the act of 
June 30, 1932, 47 Stat. 412 (40 U.S. C. 303 (b)). 

Section 1 of the act of June 12, 1917, as amended, provides: 

“All revenues of the national parks shall be covered into 
the Treasury to the credit of miscellaneous receipts, except in 
case of Hot Springs National Park such as may be necessary 
to pay obligations outstanding on June 30, 1922.” 

The legislative history of the 1917 act makes it plain that 
the Congress addressed itself directly to the question of 
whether revenues from the national parks should be subject 
to discretionary use by the Secretary for improvements and 
additional facilities or should be deposited in the Treasury, 
leaving such improvements and facilities to be provided for 
by congressional appropriations. The bill as introduced in 
the House contained the present provision requiring deposit 
of all revenues to the credit of miscellaneous receipts (55 
Cong. Rec. 276), as had an identical bill which had passed 
the House in the prior Congress, but failed of enactment 
(zb7d. 283). In the Senate, on motion of Senator Martin 
of Virginia, the provision was stricken after debate as 
follows: 

“Mr. Watsn. I should like to inquire of the Senator from 
Virginia, what is the effect of that amendment ? 

“Mr. Ropinson. Mr. President, with the permission of the 
Senator from Virginia, I will make a brief statement in reply 
to the Senator from Montana. 
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“Under existing law funds from at least some of the 
national parks may be used by the Secretary of the Interior 
for the improvement of the national parks. Take, for in- 
stance, the Hot Springs Reservation in the State of Arkansas. 
That reservation was created about 1877. During the period 
which has elapsed since that time the revenues of the reserva- 
tion have aggregated about $900,000. Of that amount some- 
thing less than $600,000, I think, including all appropriations 
made out of funds not otherwise expended in the Treasury, 
has been paid for the improvement of the reservation. There 
is now on hand a fund of some $40,000 which is available for 
the improvement of the Hot Springs Reservation. That is 
the only reservation in the United States of which I know 
that is self-sustaining. As I have already stated, it is more 
than self-sustaining. 

“The effect of this provision is to cover into the Treasury 
funds which are now available for the improvement of the 
reservation, and, at the same time, no provision is made for 
maintaining the reservation. Of course, provision could be 
made hereafter. The Secretary of the Interior is very anx- 
ious that this provision be not retained in the bill, and I have 
a statement coming from his office, which I will ask to have 
incorporated in the Recorp as a part of my remarks, ex- 
planatory of that. 

“The Vice Presipent. Permission to do so will be granted 
in the absence of objection. The Chair hears none. 

“The statement referred to is as follows: 

‘Apri 4, 1917. 

‘In compliance with Mr. Miller’s request, I beg to quote 
from page 124 of the sundry civil bill, as it has been reported 
to the Senate by the committee, the provision relating to the 
transfer of the revenues of the national parks to the credit of 
the miscellaneous receipts of the Treasury on and after 
July 1, 1918: 

“From and after July 1, 1918, all revenues of the national 
parks shall be covered into the Treasury to the credit of 
miscellaneous receipts; and the Secretary of the Interior is 
directed to submit, for the fiscal year 1919 and annually 
thereafter, estimates of the amounts required for the care, 
maintenance, and development of the said parks.” 

‘The effect of this provision will be, of course, to cover all 
the revenues of the Hot Springs Reservation into the Federal 
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Treasury and necessitate our getting funds by direct appro- 
priation thereafter upon recommendation of the appropria- 
tion committees of Congress. 

‘At the present time we are able to accomplish considerable 
development work by using our revenues, and, of course, we 
contemplate making more extensive improvements. We 
have asked authority on several occasions to use $75,000 of 
the revenue fund for rebuilding the Government bathhouse, 
an improvement which is urgently needed, but this authority 
was never granted. Our revenues have accumulated because 
it was felt that there should be no large expenditure of 
money, such as the improvement of the free bathhouse or the 
construction of storm sewers on the mountains, until the fund 
should be large enough to complete any project undertaken.’ 

“Mr. Warren. May I ask the Senator from Arkansas a 
question # 

“Mr. Ropinson. Certainly. 

“Mr. WarRREN. Does the Senator think the language of the 
paragraph which it is proposed to strike out applies to the 
Hot Springs Reservation ? 

“Mr. Roprnson. Yes. The Secretary of the Interior so 
construes it. It isa national park. 

“Mr. WarrEN. Of course, it is a reservation; but I thought 
it was specifically provided for. 

“Mr. Ropinson. That is the construction placed on the 
language by the Interior Department. 

“Mr. Warren. I agree that that reservation should be 
taken care of, but, on general principles, I think it better to 
have the revenues go into the Treasury and then have them 
specifically appropriated; but at the present time, if this 
applies to the reservation in Arkansas, of course we must 
strike it out.” [55 Cong. Rec. 590-591] The provision, how- 
ever, was restored in conference with an appropriate excep- 
tion for the Hot Springs Reservation (H. Rept. No. 71, 65th 
Cong., 1st sess, pp. 5 and 11, 55 Cong. Rec. 3232, 3298, 3300), 
and was enacted into law. 

This history, in my opinion, points unmistakably to the 
conclusion that the Congress intended to require the deposit 
of national park revenues in the Treasury and not to grant 
the Secretary the requested discretionary authority to use 
those revenues for improvements or additional park facil- 

ities, except upon specific congressional authorization, as in 
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the instance of the excepted revenues of the Hot Springs 
Reservation. 

It has been suggested that the percentage of gross receipts, 
deposited in a special fund under the proposed “waiver” 
provision, should not be deemed “revenues” within the mean- 
ing of the 1917 act. But no authority in support of this 
view has been pointed out. The proposed form of contract 
provides unqualifiedly that “The Concessioner shall * * * 
make the following payments to the Secretary for the priv- 
ileges authorized herein,” including the payment of a per- 
centage of his gross receipts, and that percentage, if and 
when deposited at the Secretary’s direction in a special fund, 
is to be held for the benefit of the United States (although 
it is not stipulated by whom or under what conditions), and 
is at all times to be subject to the Secretary’s contro] and 
right to actual possession. In view of these provisions, and 
the congressional intent manifested in the 1917 act, I do not 
believe that the amounts available for deposit in the special 
fund can be properly regarded as anything other than reve- 
nues under the 1917 act. 

Accordingly, I would advise you that the proposed 
“waiver” provision may not legally be included in the pro- 
posed form of contract. 

On this view I find it unnecessary to consider the legality 
of that provision under R. S. 3617 (31 U. S. C. 484) and 
section 321 of the act of June 30, 1932 (40 U. S. C. 308 (b)). 

Sincerely yours, 
HERBERT BROWNELL, Jz. 





IMMIGRANT STATUS—HFFECT OF WAIVING OF PRIVILEGES 
BY IMMIGRANT ALIEN BMPLOYEES OF INTERNATIONAL 
ORGANIZATIONS AND FOREIGN MISSIONS 


An alien admitted for permanent residence, and employed by an in- 
ternational organization or foreign mission must, in order to retain 
his immigrant status and prevent reclassification as nonimmigrant, 
file a waiver under section 247 of the Immigration and Nationality 
Act (66 Stat. 163, 218) of privileges and exemptions accruing to 
him under any law or Executive order. 

Exemption from Federal income taxation, which a noncitizen employee 
of an international organization may claim under fection 116 (h) 
of the Internal Revenue Code (26 U.S. C. 116 (h)), is waived 
when he files a waiver under section 247. 


648-815 O-6—I1 
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Conversely, such a waiver by an immigrant alien employee of the 
United Nations does not waive immunity from suit and legal process 
for official acts under section 7 (b) of the International Organiza- 
tions Immunities Act (22 U. 8. C. 288d). 

In determining whether an occupational privilege or exemption is 
either retained or lost by an immigrant alien employee of an inter- 
national organization or foreign mission filing a waiver under 
section 247, the guiding principle is that such alien employee may 
not retain and assert privileges which he could not obtain were 
he an American citizen in similar employment. 


May 1, 1953.* 
Tae SECRETARY OF STATE. 

My Dear Mr. Secretary: This is in response to requests 
from the former Legal Adviser of your Department, Mr. 
Adrian S. Fisher, and from the present United States Rep- 
resentative to the United Nations, Ambassador Henry Cabot 
Lodge, Jr., asking for advice on the effect of waivers executed 
under section 247 of the Immigration and Nationality Act 
(66 Stat. 163, 218; P. L. 414, 82d Cong.). 

Under section 247; the Attorney General is required to 
adjust the status of an alien lawfully admitted for perma- 
nent residence, and thereby enjoying immigrant status, to 
that of a nonimmigrant in one of three specified classes under 
section 101 (a) of the act? (roughly, accredited foreign gov- 
ernment official, representative to or official of an interna- 
tional organization, or treaty trader), if the alien at the time 





*See 41 Op., p. 170. 

“Bec. 247. (a) The status of an alien lawfully admitted for permanent real- 
dence shall be adjusted by the Attorney General, under such regulations as 
he may prescribe, te that of a nonimmigrant under paragraph (15) (A), (18) 
(B), or (15) (G) of section 101 (a), if such alien had at the time of entry 
or subsequently acquires an occupational status which would, if he were seeking 
admission to the United States, entitle him to a nonimmigrant status under 
such sections. As of the date of the Attorney General’s order making such 
adjustment of status, the Attorney General shall cancel the record of the 
alien’s admission for permanent residence, and the immigrant status of such 
alien shall thereby be terminated. 

(b) The adjustment of status required by subsection (a) shall not be applica- 
ble in the case of any alien who requests that he be permitted to retain his 
status as an immigrant and who, in such form as the Attorney General may 
require, executes and files with the Attorney General a written waiver of all 
rights, privileges, exemptions, and immunities under any law or any executive 
order which would otherwise accrue to him because of the acquisition of an 
occupational status entitling him to a nonimmigrant status under paragraph 
(15) (A), (15) (BE), or (15) (G) of section 101 (a).” 

3 Section 101 (a) (15) of the act defines the term ‘‘immigrant” to mean 
every alien except an alien who is within one of the classes of nonimmigrants 
described in subsections (A) to (I), inclusive, of that section. The three 
subsections referred to in section 247 read as follows: 
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of entry or thereafter acquires an occupational status which, 
were he seeking admission to the United States, would entitle 
him to a nonimmigrant status in one of the three classes. 
The Attorney General’s order of adjustment terminates the 
alien’s immigrant status. 

However, as provided in section 247 (b), the alien may 
avoid the loss of and retain his immigrant status, even though 
he is in one of the three classes of occupations, if he files with 
the Attorney General a written waiver of “all rights, priv- 
ileges, exemptions, and immunities under any law or any 
executive order” which would otherwise accrue to him be- 
cause of his occupational status. The Attorney General’s 
regulations (Title 8, Part 247, effective December 24, 1952, 
17 F. R. 11520) and the prescribed waiver (Form I-508) 





“(A) (1) an ambassador, public minister, or career diplomatic or consular 
officer who has been accredited by a foreign government recognised de jure by 
the United States and who is accepted by the President or by the Secretary of 
State, and the members of the alien’s immediate family ; 

(11) upon a basis of reciprocity, other officials and employees who have been 
accredited by a foreign government recognized de jure by the United States, 
who are accepted by the Secretary of State, and the members of their immediate 
families ; and 

(iii) upon a basis of reciprocity, attendants, servants, personal employees, 
and members of their immediate families, of the officials and employees who 
have a nenimmigrant status under (i) and (ii) above; 

> 2 3 . s 

(EB) an alien entitled to enter the United States under and in pursuance 
of the provisions of a treaty of commerce and navigation between the United 
States and the foreign state of which he is a national, and the spouse and 
children of any such alien if accompanying or following to join him: (i) solely 
to carry on substantial trade, principally between the United States and the 
foreign state of which he is a national; or (ii) solely to develop and direct 
the operations of an enterprise in which he has invested, or of an enterprise 
in which he is actively in the process of investing, a substantial amount of 
capital ; 

td s e e s 

(G) (i) a designated principal resident representative of a foreign govern- 
ment recognised de jure by the United States, which foreign government is a 
member of an international organization entitled to enjoy privileges, exemp- 
tions, and immunities as an international organization under the International 
Organizations Immunities Act (59 Stat. 669), accredited resident members of 
the staff of such representatives, and members of his or their immediate 
family ; 

(ii) other accredited representatives of such a foreign government to such 
international organizations, and the members of their immediate families; 

(iif) an alien able to qualify under (1) or (ii) above except for the fact that 
the government of which such alien is an accredited representative is not recog- 
nized de jure by the United States, or that the government of which he is an 
accredited representative is not a member of such international organisation, 
and the members of his immediate family ; 

(iv) officers, or employees of such international organizations, and the 
members of their immediate families; 

(v) attendants, servants, and personal employees of any such representative, 
officer, or employee, and the members of the immediate families of such attend- 
ants, servants, and personal employees® * * .” 
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follow the quoted language of the statute; and the general 
question is, what are the rights, privileges, exemptions, and 
immunities surrendered by the immigrant alien who is in 
one of the three occupational classes and files a waiver? 
More specifically, as Ambassador Lodge’s inquiry indicates, 
the chief concern, in the case of international organizations 
like the United Nations, is the effect of such waivers on the 
immunity of officials of the organization from legal process 
relating to acts performed by them in their official capacity, 
and the immunity of employees from income taxation on 
salaries paid by the organization. 

The Congress in drafting section 247, and in the legislative 
history of the Immigration and Nationality Act, made no 
attempt to list the rights, privileges, exemptions, and immu- 
nities it had in mind. However, it did leave in the legisla- 
tive history, an indication of the kind of rights and privileges 
it felt should be and would be waived by the immigrant alien 
employed by an international organization or a foreign diplo- 
matic mission if he wished to retain both his immigrant status 
and his occupation. Based upon these references, we are in 
a position to offer some general advice on the effect of a 
waiver under section 247 (b), but must leave to future admin- 
istrative or judicial rulings the precise effect of individual 
waivers in the variety of situations that may arise. 

The bill which became the Immigration and Nationality 
Act (H. R. 5678, 82d Cong.) was one of a number introduced 
as the result of an investigation and study of the entire im- 
migration and naturalization system by the Senate Commit- 
tee on the Judiciary, pursuant to Senate Resolution 187 of 
the 80th Congress. In its report on the investigation made 
to the 81st Congress, the Committee considered the status of 
the various classes of nonimmigrants and made five recom- 
mendations for changes in the immigration laws relating to 
accredited officials of foreign governments and represent- 
atives and officials of international organizations. These 
recommendations, it stated, would not “in its opinion jeop- 
ardize the conduction [sic] of the foreign relations of the 
United States.” S. Report 1515, 81st Cong., page 523. The 
fifth of these recommendations reads as follows: 

“5. It is also recommended that provision be made for the 
adjustment of the status of a lawfully admitted permanent 
alien resident to that of a nonimmigrant.admitted under the 


41 Op. A.G. The Secretary of State 135 


foreign government official or international-organization 
category where the alien acquires an occupational status 
which would entitle him to such nonimmigrant status if he 
were applying for admission. The subcommittee recom- 
mends that since such persons acquire the wide privileges, 
exemptions, and immunities applicable to such aliens under 
our laws, they should not have the privilege of acquiring 
citizenship while in that occupational status. ” SS. Report 
1515, 81st Cong., page 525. 

This recommendation might have been carried out by 
including a provision of law depriving of their immigrant 
status immigrants who acquired the privileges, exemptions, 
and immunities attaching to their occupations. Instead, the 
82d Congress took a less severe course and, in adopting 
section 247, gave immigrants in those occupations a choice 
of retaining privileges and surrendering immigrant status 
or of waiving privileges and keeping immigrant status. 

In so doing, both the House and Senate Committee said: 
“In section 247, the Attorney General is required to adjust 
the status of immigrants who, subsequent to entry, acquire 
an occupational status which would entitle them to a non- 
immigrant status. * * * This is intended to cover the situa- 
tion where aliens who have entered as immigrants obtain 
employment with foreign diplomatic missions or interna- 
tional organizations or carry on the activities of treaty trad- 
ers. Normally, they would be classified as nonimmigrants 
and because of the nature of their occupation, would be 
entitled to certain privileges, immunities, and exemptions. 
The committee feels that it is undesirable to have such aliens 
continue in the status of lawful permanent residents and 
thereby become eligible for citizenship, when, because of 
their occupational status they are entitled to certain privi- 
leges, immunities, and exemptions which are inconsistent 
with an assumption of the responsibilities of citizenship un- 
der our laws. Such an adjustment shall not be required if 
the alien executes an effective waiver of all rights, privileges, 
exemptions, and immunities under any law or any Executive 
order which would otherwise accrue to him because of his 
occupational status.” H. Report 1365, 82d Cong., pp. 63-64, 
S. Report 1137, 82d Cong., page 26. (Italics supplied.) 

In other words, the concern was that the assertion of 
certain privileges and exemptions by immigrants, who were 
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employed by international organizations and foreign mis- 
sions but who entered this country ostensibly with the idea 
of becoming citizens, was inconsistent with their proposed as- 
sumption of the responsibilities of citizenship; accordingly, 
such privileges should not be available tothem. At the same 
time, the Congress disclaimed any intention of jeopardizing 
conduct of the foreign relations of the United States (supra, 
S. Report 1515, 81st Cong., page 523), which includes not 
jeopardizing the lawful activities of the international organ- 
izations and foreign missions located here, who normally en- 
gage Americans as well as aliens to conduct their business. 
In some instances our laws, granting the necessary protec- 
tions and privileges for these organizations and missions and 
their employees, draw no distinctions between American and 
alien employees, treating all alike; in other cases, the privi- 
leges granted are not available to Americans but only to the 
non-citizen employees. Hence it is clear that the Congress 
intended to deprive immigrant aliens employed in the inter- 
national organizations and foreign missions of the privileges 
and exemptions resulting from the occupational status which 
would not be equally available to American citizens similarly 
situated. Conversely, it was not the intention of the Con- 
gress to require immigrants in these occupations to surrender 
privileges which American citizens similarly employed may 
assert. Obviously, if American citizens may lawfully exer- 
cise such privileges, the privileges would not appear to be 
inconsistent with the responsibilities of citizenship. 

The Congress might have discriminated entirely against 
immigrants in favor of citizens, but it did not do so. On the 
contrary it sought, by the election offered under section 247, 
to place immigrants and citizens in the specified categories 
of employment on an equal footing by denying to immigrants 
special privileges, exemptions, and immunities not available 
to citizens similarly employed. 

For example, section 116 (h) of the Internal Revenue 
Code, 26 U. S. C. 116 (h), exempts from Federal income 
taxation the compensation of an employee of an international 
organization if the employee is not a citizen of the United 
States. Thus, under this section of the law, American citi- 
zen employees of international organizations do not enjoy 
exemption from Federal income taxes. Hence, to the extent 
that the Federal income tax exemptions of employees of an 
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international organization rest upon section 116 (h) of the 
Internal Revenue Code, American citizen employees indi- 
vidually bear an obligation of citizenship (the payment of 
taxes) which immigrant employees, who are potential citi- 
zens, heretofore had no need to bear as individuals (disre- 
garding any equalization of pay that the employer organi- 
zations may attempt to work out). Therefore, the tax 
exemptions under section 116 (h), claimable by an immi- 
grant alien in one of the specified occupations, is an exemp- 
tion which he waives when he files the waiver under section 
247 of the Immigration and Nationality Act. 

A converse example, in the matter of legal process, is 
section 7 (b) of the International Organizations Immuni- 
ties Act, 22 U.S. C. 288d, under which officers and employees 
of international organizations shall be immune from suit 
and legal process relating to acts performed by them in their 
official capacity and falling within their functions as such 
officers or employees, subject to waiver of the immunity by 
the international organization. In the case of the United 
Nations, these privileges together with the others in the act 
became effective pursuant to Executive Order 9698 of Feb- 
ruary 19, 1946, 11 F. R. 1809. No distinction is made in the 
statute between citizen and noncitizen employees of the in- 
ternational organization. Hence it would appear that an 
immigrant alien employee of the United Nations who prop- 
erly claims the immunity from suit and legal process for 
official acts allowed under section 7 (b) asserts no greater 
privilege than would an American citizen employee similarly 
situated. Accordingly, the waiver of immunities under sec- 
tion 247 of the Immigration and Nationality Act by the 
immigrant employee of the United Nations would not appear 
to be a waiver of the immunity from suit and legal process 
to which section 7 (b) of the International Organizations 
Immunities Act entitles him. 

Application of the foregoing principles in interpreting 
waivers under section 247, on a case-by-case basis as different 
situations arise, should accomplish the objective laid down 
by the Congress. It should result in placing the employee 
of an international organization or foreign mission, who 
happens to be an immigrant, in a position of parity with his 
fellow-American employee of the same organization by al- 
lowing the immigrant employee no greater privileges in 
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connection with the employment than an American citizen 
similarly employed. In maintaining his immigrant status 
and preparing for American citizenship, the immigrant em- 
ployee of the international organization or foreign mission 
will not be asserting privileges which he could not obtain 
and assert were he an American citizen in the same employ- 
ment. Whatever rights remain and accrue to him as a result 
of the occupational status will be consistent with his “as- 
sumption of the responsibilities of citizenship under our 
laws.” 
Sincerely, 
HERBERT BROWNELL, Jr. 





ANNUAL CONTRIBUTIONS TO LOCAL PUBLIO HOUSING 
AUTHORITIES UNDER UNITED STATES HOUSING AOT 


The United States Housing Act of 1987, as amended, is valid and 
constitutional. 

A contract to pay annual contributions entered into by the Public 
Housing Administration in conformance with the provisions of the 
act is valid and binding upon the United States. 

The faith of the United States has been solemnly pledged to the pay- 
ment of such contributions in the same terms its faith has been 
pledged to the payment of its interest-bearing obligations. 

May 15, 1958. 

The Praswenr. 

My Duar Mr. Presment: I have the honor to comply with 
your request for my opinion upon certain questions sub- 
mitted by the Administrator of the Housing and Home Fi- 
nance Agency relating to the liability of the United States 
for the payment of annual contributions under contracts 
entered into between the Public Housing Administration 
(hereinafter referred to as “PHA”) and certain local public 
housing agencies. 

I am advised that, pursuant to authority conferred on it 
by the United States Housing Act of 1937, as amended (50 
Stat. 888; 52 Stat. 820; 55 Stat. 759; 61 Stat. 704; 62 Stat. 
782; 63 Stat. 413; 64 Stat. 48; 65 Stat. 647; 65 Stat. 705; 49 
U. S. C. 1401), PHA®* has entered into contracts (herein 
called “Annual Contributions Contracts”) with a large num- 

1The act confers authority upon the United States Housing Authority. 


However, pursuant to section 1 of Reorganisation Plan No. 8 of 1947 (61 
Stat. 954; 5 U. S. C. Supp. V, 188y-16 Note), the United States Housing 
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ber of public housing agencies for annual contributions to 
assist in achieving and maintaining the low-rent character of 
certain housing projects identified in such contracts. Each 
Annual Contributions Contract is in substantially the stand- 
ard form prescribed by PHA, such form being in two parts 
and identified as (1) Annual Contributions Contract, Part 
One (Form PHA-2171, Rev. September 1, 1951), and (2) 
Terms and Conditions Constituting Part Two of an Annual 
Contributions Contract (Form No. PHA~-2172, Rev. Sep- 
tember 1, 1951). 

In accordance with the terms of the Annual Contributions 
Contracts many local public housing agencies have issued 
and sold bonds (known as “New Housing Authority Bonds”) 
to the public to finance their housing projects. In turn, the 
agencies have pledged the contributions to which they are 
entitled under the contracts as security for the payment of 
the principal of and interest on the obligations represented 
by the bonds. In each case the bonds have been authorized 
by a bond resolution or ordinance in substantially the stand- 
ard form recommended by the PHA (Form PHA-2188, 
October 1951). I am advised that, although in a few cases 
variations have been made from the standard form of the 
Annual Contributions Contract or from the bond resolution 
or ordinance, such variations are minor in character and 
are immaterial for the purposes of this discussion. 

1. The Constitutionality of the Act: 

The constitutionality of the act was settled by Cleveland v. 
United States, 323 U. S. 329. There its validity was chal- 
lenged on the theory that the Congress has no power under 
the Constitution to establish low-cost housing projects. A 
majority of the lower court held the act authorized by the 
Constitution on the ground that “even though the evils of 
bad housing are local in their origin, their effect may become 
so widespread as to create a menace to the national welfare 
and that Congress is empowered to deal with the subject in 
Authority together with its functions was consolidated into the Housing 
and Home Fitiance Agency. The section provides that, ‘‘There shall be in said 
Agency constituent agencies which shall be known as the Home Loan Bank 
Board, the Federal Housing Administration and the Public Housing Admin- 
istration.” Section 4 provides: “The Public Housing Administration shall be 
beaded by a Public Housing Commissioner * * *, There are transferred to 
said Commissioner the functions—(a) Of the Administrator of the Unites 


States Housing Authority (which agency shall hereafter be 
known as the Public Housing Administration) * * °.” 
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that aspect.” 323 U.S. at p. 331. The Supreme Court 
adopted this view concluding that “Challenge of the power 
of Congress to enact the Housing Act must fail.” In doing 
so it emphasized the policy of the act “to promote the general 
welfare of the Nation by employing its funds and credit 
to assist the States and their political subdivisions * * * by 
improving housing conditions.” /bid. at p. 333. 

While the Cleveland case, decided in 1945, passed only on 
the validity of the United States Housing Act of 1937, before 
its amendment by the Housing Act of 1949 (63 Stat. 413), 
the latter act did not change the basic legislation in any way 
which would affect the decision, but only refined the method 
of paying annual contributions, made certain other changes 
regarding loans by PHA, changed tenancy requirements, and 
revised the cost limitations applicable to the construction 
of housing projects. Under the original act local housing 
authorities were required to comply with certain conditions 
in order to avoid a reduction or cancellation of their rights 
to receive annual contributions. After the 1949 amendment, 
PHA was authorized to contract for the unconditional pay- 
ment of annual contributions if the alternative methods of 
enforcement provided under section 22 (namely, delivery of 
possession or conveyance of a title to PHA subject to re- 
delivery or reconveyance) were agreed to by the housing 
authorities and PHA. In short, the 1949 amendments did 
no more than modify the conditions under which the United 
States would thereafter employ “its funds and credit to assist 
the several States and their political subdivisions.” Accord- 
ingly, I am of the view that the act in its present form must 
be considered valid and constitutional. 

2. Liability of the United States for annual contributions: 

Sections 10, 14, and 22 of the act authorize the PHA to 
enter into contracts to pay annual contributions, subject to 
conditions and limitations as set out in the act and, subject 
to the same conditions and limitations, to pay such contribu- 
tions. Section 10 (f) of the act provides that: 

“Payments under annual contributions contracts shall be 
pledged, if the Authority so requires, as security for any 
loans obtained by a public housing agency to assist the devel- 
opment or acquisition of the housing projects to which the 
annual contributions relate.” 
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Section 420 of the Annual Contributions Contract does so 
require. The basic purpose of this pledge is to “make pos- 
sible the permanent financing of substantially all of the 
capital cost of low-rent housing by the sale of bonds to 
private investors, * * *. 

“The sale of bonds for the permanent financing of low- 
rent projects at low interest rates has been made possible 
through a pledge of the Federal annual contributions as 
security for the bonds.” H. Rept. No. 590, 8ist Cong., 1st 
seas., p. 45. See also S. Rept. No. 84, Pt. 2, 81st Cong., 1st 
seas., p. 11. 

It is true that section 22 (a) of the act provides that the 
Annual Contributions Contracts may provide that a local 
public housing agency, in the event of substantial default in 
its covenants to the PHA, shall convey title to, or transfer 
possession of, the project to which the contract relates to the 
PHA, subject to redelivery or retransfer as provided in the 
section. However, pursuant to the congressional desire to 
secure the bondholders, section 22 (b) provides that, if the 
contract contains provisions which the PHA, in such con- 
tract, determines are in accordance with section 22 (a), and 
the local public housing agency has pledged the annual con- 
tributions as security for the payment of its obligations, “the 
Authority (notwithstanding any other provisions of this 
act) shall continue to make annual contributions available 
for the project so long as any of such obligations remain 
outstanding * * *.” The authors of the act describe the 
purpose of these provisions as follows: 

“After taking title or possession, PHA would continue to 
make annual contributions for the project, but not in excess 
of the amounts contracted for pursuant to statute. This 
would assure both (1) that the project will continue to oper- 
ate as a low-rent housing project, and (2) that investors who 
have furnished the capital funds for its construction in re- 
liance upon the continuance of its low-rent character and 
the making of annual contributions therefor during the entire 
life of the loan, will have their investment adequately pro- 
tected.” H. Rept. No. 590, supra, p. 46; see also H. Rept. 
84, Part 2, supra, p. 11. 

It is clear that one of the primary purposes of the act was 
to obtain private financing of low-rent housing projects 
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through the sale of bonds by the local agencies and that the 
annual contributions are intended to provide a basis for pro- 
tection of the investors. In accordance with this p 
section 10 (e) provides that “The faith of the United States 
is solemnly pledged to the payment of all annual contribu- 
tions contracted for pursuant to this section,” and section 14 
prohibits amendment or superseding of the Annual Con- 
tributions Contracts “in a manner which would impair the 
rights of the holders of any outstanding obligations of the 
public housing agency involved for which annual contribu- 
tions have been pledged.” It appears, therefore, that the 
‘Congress desired to authorize the PHA to enter into con- 
tracts for annual contributions subject to the conditions and 
limitations set forth in the act and to pledge the faith of the 
United States to the payment of the contributions thereby 
undertaken. 

I conclude that an Aanual Contributions Contract entered 
into pursuant to the terms and limitations set forth in the 
act constitutes a valid and binding obligation of the United 
States. Article I, Section 8, Clause 1 of the Constitution 
authorizes the Congress to “pay the debts” of the United 
States. This “grant implies the power to incur debts, a 
power which would in any event be inherent in sovereignty 
in the absence of express constitutional prohibition.” 37 Op. 
A. G. 241, 247 (1933). The fact that the debt is incurred 
by contract entered into by the PHA makes it no less valid 
since the “Congress may create or use such agencies, * * * 
as it may deem appropriate to aid in carrying into execution 
any of the powers which the Constitution confers upon Con- 
gress.” bid. at p.245. Of course, any delegation of congres- 
sional powers is subject to “the limitation of a prescribed 
standard.” United States v. Chicago, Etc., R. Co., 282 U.S. 
311, 324, but the standards in the act appear, without ques- 
tion, to be of sufficient precision. 

In reaching the conclusion that an Annual Contributions 
Contract creates a valid and binding obligation of the United 
States, it is pertinent to note that the language of section 10 
(e), italicized herein, “the faith of the United States is sol- 
emnly pledged to the payment of all annual contributions 
contracted for pursuant to this section,” is identical with 
language used by R. S. 3693 (31 U. S. C. 731) with respect 
to the interest-bearing obligations of the United States. It 
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would be appropriate to conclude therefrom that the Con- 
gress intended to place on a similar footing the obligation to 
pay annual contributions contracted to be paid pursuant to 
the terms of the act. 

In summary, I am of the view that: 

(1) The United States Housing Act, as amended to this 
date is valid and constitutional; and 

(2) A contract to pay annual contributions entered into 
by the PHA in conformance with the provisions of the act 
is valid and binding upon the United States, and the faith 
of the United States has been solemnly pledged to the pay- 
ment of such contributions in the same terms its faith has 
been pledged to the payment of its interest-bearing 
obligations. 

Respectfully, 
HERBERT BROWNELL, Jr. 


UNITED STATES MILITARY AND NAVAL BASES IN THE 
PHILIPPINES 


Under the Philippine Independence Act (Tydings-McDuffie Act) of 
March 2, 1934, 48 Stat. 456, the United States retained title—the 
proprietary interest as distinguished from sovereignty—in the lands 
or areas in the Philippines comprising the military and naval bases, 
reservations, and stations which it held.as such immediately prior 
to Philippine independence, achieved July 4, 1946. Further support 
of this construction is to be found in the joint resolution of June 29, 
1944, 58 Stat. 625, the Philippine Property Act of July 3, 1946, 60 
Stat. 418, and in events which took place after Philippine inde- 
pendence, including the agreement of March 14, 1947, between the 
United States and the Philippines concerning military bases in the 
Philippines. 

The United States is not obligated to transfer to the Philippine Gov- 
ernment presently without compensation any of the titles to Annexes 
A and B bases of the Military Bases Agreement of March 14, 1947, 
to naval reservations and fueling stations, and to temporary installa- 
tions referred to in article XXI of the Military Bases Agreement 
of March 14, 1947. 

Under the Philippine Independence Act and the joint resolution of 
June 29, 1944, 58 Stat. 625, the President in his discretion and on 
such terms as he deems appropriate, with or without compensation, 
may convey to the Philippine Government title to any of the naval 
reservations and fueling stations in the Philippines, and temporary 
installations in the Philippines referred to in article XXI of the 
Military Bases Agreement of March 14, 1947. 
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Avcust 28, 1953.* 
THE SECRETARY OF STATE. 

My Dear Mr. Secretary: This is in response to the request 
of your Lega! Adviser, dated April 17, 1953, for an opinion 
respecting title to United States military bases, including 
naval reservations and fueling stations, in the Philippines. 
The request is apparently joined in by the Secretaries of the 
Navy and Air Force and the Director of the Budget Bureau, 
who are represented with you in an interdepartmental com- 
mittee considering the Manila Joint Staff Committee Report 
(August 15, 1952) for the settlement of United States prop- 
erty rights and related problems in the Philippines. Accom- 
panying the request for an opinion is a memorandum of the 
Legal Adviser, which the Navy and Air Force consider to 
be a fair and full statement of the legal issues, together with 
a considerable number of supporting classified documents. 

The principal question is whether the United States re- 
tains title—the proprietary interest as distinguished from 
sovereignty—ain the lands or areas in the Philippines com- 
prising the military and naval bases, reservations, and sta- 
tions which it held as such immediately prior to Philippine 
independence, achieved July 4, 1946. (There is, of course, 
no issue as to the parts of such lands or areas which have 
since been conveyed by express, formal grant of the United 
States to the Philippine Government.) If the answer is 
that the United States continues to own the base lands or 
areas, the further questions are whether the United States is 
under obligation to transfer them to the Philippine Govern- 
ment presently without compensation, or if there is no such 
obligation, whether the President is authorized to make such 
a transfer. 

I 


The problem begins with the Philippine Independence 
Act—also known as the Tydings-McDuffe Act—of March 
24, 1934, 48 Stat. 456. In preparation of Philippine inde- 
pendence provision was made for a commonwealth gov- 
ernment as a bridge to complete independence, and for 
complete independence on the fourth day of July follow- 
ing a ten-year period of commonwealth government. The 
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commonwealth government came into existence on November 
15, 1935 (49 Stat. 3481, 3483), so the contemplated and actual 
date of independence became July 4, 1946. 

The Philippine Independence Act, in section 5, transferred 
to the commonwealth government all the property and rights 
acquired in the Philippine Islands by the United States under 
the treaties of 1898 and 1900 with Spain, “except such land 
or other property as has heretofore been designated by the 
President of the United States for Military and other reser- 
vations of the Government of the United States,” and except 
such land or property as may have been sold. (48 Stat. 459) 
Previous acts of Congress had placed under the control of 
the then governments of the islands all property acquired by 
the United States under the treaties with Spain, except such 
land or property as might be designated by the President for 
military or other reservations. Section 12 of the act of July 1, 
1902, 32 Stat. 691, 695, substantially reenacted by section 9 
of the act of August 29, 1916, 39 Stat. 545, 547. And, from 
time to time by Executive orders of the President, certain 
areas were designated as military or naval reservations. Ex- 
ercise of the authority granted to the President to designate 
land for military and other reservations vested title to the 
designated land in the United States until otherwise disposed 
of by the President. (28 Op. A.G. 262 (1910) ) 

Section 10(a) of the Philippine Independence Act pro- 
vided for the recognition of Philippine independence and the 
withdrawal of American sovereignty. On the specified 
fourth day of July (which became July 4, 1946) the Presi- 
dent of the United States by proclamation was to withdraw 
and surrender “all right of possession, supervision, jurisdic- 
tion, control, or sovereignty then existing and exercised by 
the United States in and over the territory and people of the 
Philippine Islands, including all military and other reserva- 
tions of the Government of the United States in the Philip- 
pines (except such naval reservations and fueling stations 
as are reserved under section 5),” and was to recognize the 
independence of the Philippine Islands as a separate and self- 
governing nation. Under section 10(b), the President was 
authorized to enter into negotiations with the Government of 
the Philippine Islands not later than two years after his 
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proclamation recognizing independence, for the “adjustment 
and settlement of all questions relating to naval reservations 
and fueling stations of the United States in the Philippine 
Islands, and pending such adjustment and settlement the 
matter of naval reservations and fueling stations shall re- 
main in its present status.” Under section 2(b) (1) and (5) 
it was required that the Philippine Constitution provide, ef- 
fective upon independence, that the property rights of the 
United States and the Philippine Islands shall be promptly 
adjusted and settled; and that by way of further assurance 
the Philippine Government would embody the foregoing 
provision, and certain others, in a treaty with the United 
States. 

The words of section 10(a) on their face appear to be a 
relinquishment to the Philippine Republic of sovereignty 
over the Philippine territory, including military and other 
reservations of the United States but excluding United States 
naval reservations and fueling stations, and not a relinquish- 
ment or conveyance of title or proprietary right, such as was 
made in the language of section 5 to the Commonwealth Gov- 
ernment. Except for the military and other reservations, 
this phraseology of section 10(a) was entirely consistent with 
section 5. ‘There was no ambiguity since the Commonwealth 
Grovernment. was vested with title to public property to which 
the independent republic would succeed, and it needed only 
the cession of sovereignty to complete its absolute control. 
But the military and other reservations designated by the 
President of the United States had not been conveyed to the 
Commonwealth Government by section 5. Hence, without a 
further explanation, it would seem that the force of section 
10(a), insofar as United States military reservations were 
concerned, was a grant of sovereignty to the Philippine Re- 
public but leaving title to the fee in the United States. 

However, it appears that more was intended. The 1934 
Tydings-McDuffie Philippine Independence Act, which re- 
quired and had received the acceptance of the Philippine 
Legislature, was the reenactment with some few changes of 
the Hare-Hawes-Cutting Act of January 17, 1933, 47 Stat. 
761. Like the Tydings-McDuffie Act, the 1933 act called for 
acceptance by the Phillippine Legislature but had been re- 
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jected by the Philippine Legislature on several grounds, one 
of which was the issue of military reservations. Under the 
Hare-Hawes-Cutting Act, the section 5 grant to the common- 
wealth government of ownership of property except military 
and other reservations of the United States was the same as 
appeared in the later act. But while the section 10 grant of 
sovereignty included military and other reservations of the 
United States, it permitted the President to redesignate and 
thereby retain for the United States any or all of the land 
reserved under section 5 for the United States within two 
years after the proclamation of independence. 47 Stat. 768. 
As stated by the managers of the bill for the House of Repre- 
sentatives : 

“The effect of the conference agreement is to reserve to the 
United States upon final withdrawal of the sovereignty of 
the United States from the Philippine Islands, such land or 
other property which has heretofore been designated for 
military and other purposes as may be redesignated by the 
President of the United States, within two years after the 
date of independence.” (H. Rept. 1811, 72d Cong., 2d sess. 
Dec. 28, 1932, p. 12; and see 76 Cong. Record, Pt. 2, 1784.) 

This retention of military reservations was unacceptable 
to the Philippine Legislature which, in declining to accept 
the act, included among its reasons a statement that “the 
military, naval, and other reservations provided for in the 
said act are inconsistent with true independence, violate na- 
tional dignity, and are subject to misunderstanding.” (8 
Cong. Record, Pt. 1, pp. 129-130. 

There were other reasons for rejection. But it appeared 
that the best compromise that the President was able to offer 
at the time was a request to Congress to remove the more ob- 
jectionable features from the military base provisions and 
to correct at some later date, after hearings, whatever imper- 
fections or inequalities existed in the other sections of the 
Hare-Hawes-Cutting Act. 78 Cong. Record, Pt. 4, 3580; 78 
Cong. Record, Pt. 5, 5117. Accordingly, on March 2, 1934, 
the President proposed the following changes in the Hare- 
Hawes-Cutting Act: | 

“As to the military bases, I recommend that this provision 
be eliminated from the law and that these bases be relin- 


648-815 O-64—12 


148 U.S. Military and Naval Bases, Philippines 


quished simultaneously with the accomplishment of final 
Philippine independence. 

“As to the naval] bases, I recommend that the law be so 
amended as to provide for the ultimate settlement of this 
matter on terms satisfactory to our own Government and 
that of the Philippine Islands.” (78 Cong. Record, Pt. 4, 
3580; see also S. Rept. 494, 73d Cong., 2d sess., Mar. 15, 
1934, p. 3; H. Rept. 968, 73d Cong., 2d sess., Mar. 13, 1934, 
p. 3) 

In support of these recommendations the Tydings- 
McDuffie Act was enacted. It removed from the first para- 
graph of section 10 of the old act the option of the United 
States to redesignate and retain any or all of the land or 
property reserved for military or other reservations, and 
retained for the United States only “such naval reservations 
and fueling stations as are reserved under section 5.” Also 
there was transferred from section 10 to section 2 the pro- 
visions to be included in the Philippine Constitution, includ- 
ing the provision to be effective upon independence, that 
property rights of the United States in the Philippine Islands 
shall be promptly adjusted and settled. In their place there 
was inserted a second and final paragraph: 

“‘(b) The President of the United States is hereby author- 
ized and empowered to enter into negotiations with the gov- 
ernment of the Philippine Islands, not later than two years 
after his proclamation recognizing the independence of the 
Philippine Islands, for the adjustment and settlement of all 
questions relating to naval reservations and fueling stations 
of the United States in the Philippine Islands, and pending 
such adjustment and settlement the matter of naval reserva- 
tions and fueling stations shall remain in its present status.” 
(48 Stat. 463) 

In describing the effect of these changes, the House Com- 
mittee on Insular Affairs and the Senate Committee on Ter- 
ritories and Insular Affairs gave identical explanations as 
follows: 

“5. The United States agrees to relinquish all reservations 
now designated for the use of the United States Army after 
the institution of the independent government, but reserves 
the right, at its discretion, to retain and maintain naval 
bases and fueling stations in the Philippine Islands. 
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“6. The feasibility of further retaining and maintaining 
naval bases and fueling stations in the Philippine Islands 
after the independent government is constituted, will be the 
subject of conferences between the two governments.” (H. 
Rept. 968, 73d Cong., 2d sess., Mar. 13, 1934, pp. 1-2; S. Rept. 
494, 73d Cong., 2d sess., Mar. 15, 1934, p. 2) 

In addition, both reports included the following statement 
regarding the purpose and intent of the new measure: 

“The pending bill (H.R. 8573) is a proposal to reenact 
the Hare-Hawes-Cutting bill, with the exception that the 
United States agrees, after the establishment of the inde- 
pendent government, to withdraw its sovereignty and re- 
linguish all lands now constituting reservations for the 
United States Army in the islands and all other reservations, 
excepting those which have heretofore been designated for the 
use of the United States Navy and for fueling stations.” 
[Italics supplied.] Ibid. 

It would thus appear that it was intended, after the com- 
monwealth period, that the United States would give up its 
property and rights in military reservations including the 
right to maintain them as bases; but that the United States 
would retain its property rights in naval reservations and 
fueling stations and the right to maintain them, subject to 
further discussions and the changes effected, if any, by a final 
adjustment and settlement of all questions pertaining to 
naval bases. The discussions were to be begun within two 
years after the proclamation of independence, but there 
would be no change in status of the naval reservations and 
stations until and unless the final settlement produced a 
change. The Philippine Legislature accepted the Philippine 
Independence Act on May 1, 1934, and following the adop- 
tion of the Constitution and its approval in a plebiscite in 
1935, the Commonwealth regime was inaugurated. (49 Stat. 
3481, 3483) | 

The contemporary opinion of authoritative sources sup- 
ported the view that section 10 intended a transfer to the 
new republic of property rights in United States military 
reservations, as well as the grant of sovereignty, when inde- 
pendence was to be achieved. For example, the Joint Prepar- 
atory Committee on Philippine Affairs, created April 14, 
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1937, pursuant to an arrangement between the President of 
the United States and the President of the Philippines, 1n- 
cluded in its report a statement on United States Government 
property in the Philippines. After referring to sections 5, 
10, and 2 of the Philippine Independence Act, the Committee 
made the following statement: 

“After the independent government is established on 
July 4, 1946, the Government of the United States will re- 
quire, for its official establishments in the Philippines, prop- 
erties such as a government normally maintains in the 
territury of a foreign country. For instance, the Government 
of the United States now contemplates the erection of certain 
buildings on a portion of the Camp John Hay Military Res- 
ervation, near the city of Baguio, for the use of its official 
representatives in the Philippines during and following the 
Commonwealth period. Unless some arrangement is made 
before the independent government comes into existence, this 
property, as a part of a military reservation, must be sur- 
rendered to the independent government. In view of the 
extensive properties which will be turned over to the inde- 
pendent government under existing law, the Committee also 
recommends, as a matter of equity, that, prior to the estab- 
lishment of that government, some arrangement be made 
under which title to such properties as the United States may 
require for the aforementioned purpose would either be retro- 
ceded to the United States without compensation, or be ac- 
quired by the United States through an exchange of 
properties.” Joint Preparatory Committee on Philippine 
Affairs. (Report of May 20, 1938, vol. I, p. 154) 

This report became the basis for the 1939 amendments of 
the Philippine Independence Act. Significantly, in regard 
to the property amendments effected by the 1939 act, it was 
section 10 of the basic act which was amended. Act of 
August 7, 1939, 53 Stat. 1226, 1230-1231. A new subsection 
(c) was added to section 10, which authorized the President, 
among other things, to designate properties of the United 
States in the Philippines suitable for diplomatic and consular 
establishments, It was provided that the property so desig- 
nated “shall continue to be vested in fee-simple in the United 
States notwithstanding the provisions contained in subsection 


41 Op. A. G. The Secretary of State 151 


(a) of this section.” Likewise, title to the lands and build- 
ings constituting the official residences of the United States 
High Commissioner was to continue to be vested in the United 
States after July 4, 1946, notwithstanding the provisions con- 
tained in section 10(a). The Senate and House reports indi- 
cated that it was necessary to make these provisions, else 
all properties held or owned by the United States in the 
Philippines would be transferred to the independent govern- 
ment of the Philippines. (S. Rept. 453, 76th Cong., 1st sess., 
May 18, 1939, p. 3; H. Rept. 1058, 76th Cong., 1st sess., July 
10, 1939, p. 4) 

Thus, prior to the war with Japan, contemporary inter- 
pretation and expectation was that upon achievement of 
Philippine independence the United States would relinquish 
operation and ownership of military and other reservations 
in the Philippines, retaining only (1) operation and owner- 
ship of naval reservations and fueling stations, subject to 
subsequent negotiations with the Philippine Republic, and 
(2) ownership of consular and diplomatic properties, in- 
cluding the residences of the former High Commissioner. 
It was also contemplated, pursuant to section 2(b) of the 
Philippine Independence Act and article 16 of the Philippine 
Constitution, that the property rights of the United States 
in the Philippine Islands would be promptly adjusted and 
settled following the recognition of independence of the 
Philippine Islands; and by way of further assurance the 
Government of the Philippines would embody this provision 
in a treaty with the United States. 

The advent of war with Japan brought a complete change 
in the mutual relationship between the United States and 
the Philippines. The occupation of the islands by Japan 
made it necessary for United States forces to drive out the 
invaders. It was obvious to the people and Governments of 
both the United States and the Philippines that, even after 
Philippine independence was achieved, there would be need 
for more adequate military installations in the Philippines 
than was contemplated by the Independence Act for the pro- 
tection of the islands. Discussions regarding future Ameri- 
can bases in the Philippines arose in 1943 and culminated in 
the adoption of Senate Joint Resolution 93 of the 78th Con- 
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gress, which became P.L. 380, approved June 29, 1944, 58 
Stat. 625. Section 2 provided: 

“After negotiation with the President of the Common- 
wealth of the Philippines, or the President of the Filipino 
Republic, the President of the United States is hereby au-: 
thorized by such means as he finds appropriate to withhold or 
to acquire and to retain such bases, necessary appurtenances 
to such bases, and the rights incident thereto, in addition to 
any provided for by the Act of March 24, 1934, as he may 
deem necessary for the mutual protection of the Philippine 
Islands and of the United States.” 

The President also was authorized in section 3 to advance 
the date for granting independence prior to July 4, 1946, but 
this was never done. 

As noted by the Senate and House Committees which rec- 
ommended the adoption of S.J. Res. 93: ; 

“This joint resolution deals with the subject of Filipino 
independence and the future security of the United States 
and the coming Philippine Republic. The whole snbject 
of the Philippine matter, both present and future has been 
considered by President Roosevelt; President Manual Que- 
zon, of the Philippine Commonwealth, now living in Wash- 
ington; various departments of our Government interested 
in the Philippines; and by members and committees of 
Congress. * * * 

“First, the President of the United States is authorized, 
after negotiation with the President of the Commonwealth 
of the Philippines or the President of the Filipino Republic, 
to withhold or to acquire and retain such bases, necessary 
appurtenances to such bases, and the rights incident thereto, 
in addition to any provided by the Tydings-McDuffe law, 
as he may deem necessary for the full and mutual protection 
of the Philippine Islands and the United States.” (S. Rept. 
537, 78th Cong., 1st sess., Nov. 18, 1943, pp. 1-2; H. Rept. 
1497, 78th Cong., 2d sess., May 22, 1944, pp. 1-2) 

The concept of the Tydings-McDuffie Act that the United 
States would withdraw almost entirely from the giving of 
military protection to the Philippines was thereby erased, 
and by mutual understanding. On their part, the Philippine 
leadership and Legislature accepted the spirit and the letter 
of Joint Resolution 93. Culminating negotiations between 
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President Truman and Philippine President Osmena, both . 
signed an agreement on May 14, 1945,setting forth a pre- 
liminary statement of general principles pertaining to the 
United States military and naval base system in the Philip- 
pines to be used as a basis for detailed discussions and staff 
studies. Among the provisions of this preliminary statement 
were the following: 

“6. Pending development of the detailed plan, the U.S. will 
retain all sites which were held by the U.S. Army as military 
reservations on 7 December 1941 and by the U. S. Navy ex- 
cept at Cavite and will be accorded rights to sites in the 
localities shown on the attached Appendix. 

“7. The U. S. will have the right to retain, or to exchange 
for sites listed in paragraph 6 above, those sites wherein are 
located bases, installations or facilities which have been or 
may be developed in the course of the present war, to acquire 
additional sites and to acquire such sites in the future as may 
be required by changes in the means and methods of warfare, 
including the development of new weapons. The U.S. will 
have the right to acquire sites and install, maintain and 
operate thereon, the required communication and navigation 
facilities and radar installations.” (Manila Joint Staff Com- 
mittee Report, Aug. 15, 1952, Exhibit No. 26) 

In addition, the Philippine Legislature acted on the matter 
when it passed Joint Resolution 4, approved July 28, 1945. 
Noting that the United States Government had enacted Joint 
Resolution 93, and that such action had been “concurred in by 
the Government of the Commonwealth of the Philippines 
then established in Washington,” it resolved “that the Con- 
gress of the Philippines adhere to the policy and intent” of 
Joint Resolution 93. Further: 

“That in order to speedily effectuate the policy declared 
by the Congress of the United States and approved by the 
Government of the Commonwealth of the Philippines, the 
President of the Philippines is authorized to negotiate with 
the President of the United States the establishment of the 
aforesaid bases, so as to insure the territorial integrity of 
the Philippines, the mutual protection of the Philippines 
and the United States, and the maintenance of peace in the 
Pacific.” State Dept. Research Project No. 319 (The Nego- 
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tiation of the United States—Philippine Military Bases 
Agreement of 1947) Feb. 1953, p. 22. 

Thus it appears that the intentions of the Philippine Inde- 
pendence Act respecting military reservations were mutually 
altered in favor of a policy looking toward the expansion 
of military, naval, and air bases in the Philippines—a policy 
wholly inconsistent with the idea of an automatic transfer 
of the property constituting the bases upon the achieving 
of independence. Not only was the President of the United 
States authorized to withhold and retain or acquire and 
retain bases in addition to any provided by the Tydings- 
McDuffie law, but he was authorized to do these things in 
negotiation with the President of the future Republic of the 
Philippines as well as the then President of the Common- 
wealth of the Philippines; making it quite clear that owner- 
ship and operation were to continue well after independence 
was achieved. And this broad pattern for the continuance 
and expansion of bases was accepted, though no acceptance 
was technically required at the time, by the President and 
Legislature of the Philippines. 

In my view, the change wrought by the Joint Resolution 
of June 29, 1944, is decisive of the intention to retain title, 
and of the fact that title was retained, in the United States 
to the property owned and used or reserved by the United 
States prior to Philippine independence as military and naval 
reservations, bases, or stations. However, if further evidence 
of this purpose and fact is needed, it is supplied by the sec- 
ond section of the Philippine Property Act of 1946, act of 
July 3, 1946, 60 Stat. 418. 

In addition to the postwar military defense problems 
there were a host of postwar rehabilitation and restoration 
problems in which United States help was essential even after 
independence of the Philippines was achieved. Congress had 
enacted a Philippine Rehabilitation Act, 60 Stat. 128, provid- 
ing for the conduct of many Federal services in the islands. 
It was necessary for these agencies to occupy real property 
and use personal property owned by the United States. 
Otherwise, the agencies’ appropriations would be diverted 
to the purchase or rental of the needed space and equipment. 
Our Government had brought into the Philippines large 
stores of supplies and equipment for purposes of the war 
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and rehabilitation. In addition, the Alien Property Cus- 
todian held large amounts of property seized from enemy 
aliens. 

In view of all the changes in circumstances and in the 
nature and extent of United States property holdings, it was 
deemed “manifestly improper to permit title to pass auto- 
matically to the Philippine Republic on July 4 of this year 
(1946).” (S. Rept. 1578, 79th Cong., 2d sess., June 21, 1946, 
p. 2) 

As a consequence, there was enacted the Philippine Prop- 
erty Act of 1946, 60 Stat. 418, dealing “only with the proprie- 
tary interests of the United States in real or personal 
property within the boundaries of the Philippines.” (S. 
Rept. 1578, supra) Section 2 of the act provided: 

“There shall remain vested in the Government of the 
United States or its agencies or instrumentalities all the right, 
title, and interest of the said Government or its agencies or 
instrumentalities to all real and personal property within 
the Philippine Islands as may now be vested in, or later be 
acquired by the Government of the United States or any of 
its agencies or instrumentalities.” (60 Stat. 418) 

Sections 3 and 5 dealt with disposition of properties ac- 
quired by the Alien Property Custodian, and provided for 
immediate transfer of agricultural lands and immediate or 
ultimate transfer of the others of such properties to the 
Philippine Government. 

Section 4 authorized the President in his discretion, and on 
such terms as he deemed appropriate, to transfer title to the 
Philippine Republic of other properties of the United States 
in the Philippines not within the scope of section 3. Section 
6 provided: 

“Nothing contained in this Act shall be sonetniad as 
amending the provisions of the Act of March 24, 1934 (48 
Stat. 456), as amended, respecting naval reservations and 
fueling stations, and diplomatic or consular property, and the 
property of the High Commissioner to the Philippine Is- 
lands, nor as amending the provisions of the joint resolution 
of June 29, 1944 (Public Law 380, Seventy-eighth Congress), 
respecting bases for the mutual protection of the Philippine 
Islands and the United States.” (60 Stat. 419) 
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The only explanation of this provision appears, identically, 
in the Senate and House Committee Reports, linking section 
6 to section 4 in this fashion: 

“8, The President of the United States is authorized in 
his discretion to dispose of all other properties held by the 
United States Government in the Philippines, other than 
diplomatic and consular establishments and others covered 
by the Independence Act, to the Philippine government.” 
(H. Rept. 2296, 79th Cong., 2d sess., June 18, 1946, p. 2; S. 
Rept. 1578, 79th Cong., 2d sess., June 21, 1946, p. 3) 

Apropos of the retention of property titles in the United 
States, as provided in section 2 of the act, the House Report 
said: 

“Some have interpreted the Independence Act of 1934 as 
- providing for the relinquishment of all property titles now 
vested in the United States Government to the Government 
of the Philippines after July 4, 1946, the date set by law for 
achievement of Philippine independence. In the minds of 
others, this interpretation is questioned. Yet it is the feel- 
ing of this committee that this legislation is vitally neces- 
sary to clarify any doubts as.to the present meaning of 
existing law.” (H. Rept. 2296, supra, p. 2) 

And in regard to the effect of section 2, both Committee 
reports said: | : 

“7. Agencies of the United States Government are granted 
the right to retain title to properties presently owned and to 
acquire new properties for discharge of Federal functions in 
the Philippines after the date of independence except in the 
instances of enemy properties which are otherwise provided 
for.” (H. Rept. 2296, supra, p. 2; S. Rept. 1578, supra, p. 3) 

In none of this explanation of sections 2, 4, and 6 of the 
Philippine Property Act does there appear to be any limita- 
tion on the sweep of the plain words of section 2 under which 
there remains vested in the Government of the United States, 
or its agencies or instrumentalities, all right, title, and inter- 
est to real and personal property now (July 3, 1946) vested 
in the Government or its agencies or instrumentalities. 
Plainly, this reservation of title includes real and personal 
property of the United States used for military and naval 
purposes. Even applying section 6 to section 2, as we literally 
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must in testing its meaning, section 6 effects no change in the 
scope and breadth of section 2. For, the provisions of the 
Independence Act as amended, and the provisions of the 
Joint. Resolution of 1944, which are named and expressly 
saved from amendment by section 6, are the provisions of 
those laws which reserve the title of the United States, be- 
yond the independence date, to naval reservations and fuel- 
ing stations, to diplomatic and consular property, and to 
bases generally. 

Thus, section 2 of the Philippine Property Act overlaps 
and has confirmed the reservation of United States title to 
military and naval bases; and section 6 of the Property Act 
has a limiting significance, as the House and Senate Commit- 
tees quite logically indicated, only upon section 4. As a re- 
sult, section 4 is authority for the disposing of United States 
property in the Philippines to the Philippine Republic other 
than (1) property acquired by the Alien Property Custodian 
(covered by sections 3 and 5), (2) diplomatic and consular 
property including property of the High Commissioner (ex- 
cluded by section 6), and (3) property constituting naval 
reservations, fueling stations, or military bases of the United 
States (excluded by section 6). However, as already noted 
and as is discussed more fully later, the Tydings-McDuffie 
Act as amended and the Joint Resolution of June 29, 1944, 
already had made provisions for the disposition, after inde- 
pendence, of the second and third categories of property not 
covered by section 4 of the Philippine Property Act. 

Events that have transpired since the enactment on July 
3, 1946, of the Philippine Property Act, add further con- 
firmation to the continuance after Philippine independence 
of United States title in the base properties. On July 4, 
1946, the President of the United States proclaimed the inde- 
pendence of the Philippines as a separate and self-governing 
nation. The proclamation recites that “in accord with and 
subject to the reservations provided for in the applicable stat- 
utes of the United States” the United States withdraws and 
surrenders all rights of possession, supervision, jurisdiction, 
control, or sovereignty in and over the territory and people 
of the Philippines. (Proclamation No, 2695, 11 F.R. 7517, 
60 Stat. 1352, italics supplied. ) 
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The Treaty of General Relations between the United States 
and the Philippines, signed July 4, 1946 (effective October 
22, 1946), TIAS No. 1568, 61 Stat. 1174, repeats in Article 
VI the provisions of the Tydings-McDuffie Act, section 
2(b) (1), that the property rights of the United States of 
America and the Republic of the Philippines shall be 
promptly adjusted and settled by mutual] agreement. The 
protocol attached to the treaty says expressly that “this 
Treaty does not attempt to regulate the details of arrange- 
ments between the two Governments for their mutual de- 
fense; for the establishment, termination or regulation of the 
rights and duties of the two countries, each with respect to 
the other, in the settlement of claims, as to the ownership or 
control of real or personal property,” etc. Further, “It is 
understood and agreed that the conclusion and entrance into 
force of this Treaty is not exclusive of further treaties and 
executive agreements providing for the specific regulation 
of matters broadly covered herein.” The treaty and protocol 
clearly reserved the question of United States property titles 
for future settlement. 

On March 14, 1947, there was signed the Agreement be- 
tween the United States and the Philippines concerning 
Military Bases in the Philippines, which entered into force 
March 26, 1947, TIAS 1775. 

The tenor of this fairly detailed agreement was that the 
Philippine Republic granted to the United States the right 
to retuin the use as bases of some sixteen bases or military 
or naval reservations listed in Annex A (in general descrip- 
tive terms, and not by metes and bounds), and agreed to 
permit the United States, upon notice, to use some seven 
additional bases similarly listed in Annex B, as the United 
States should determine to be required by military neces- 
sity. It was further agreed that the United States might 
expand such bases, exchange them for other bases, acquire 
additional bases, or relinquish rights to bases, as the military 
exigencies require. 

One of the recitals of the preamble to the Military Bases 
Agreement might have raised a difficult-to-explain ambiguity 
regarding title were it not for the surrounding circumstances. 
The clause stated that the two countries were desirous of 
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cooperating in their common defense, “particularly through 
a grant to the United States of America by the Republic of 
the Philippines in the exercise of its title and sovereignty, 
of the use, free of rent, in furtherance of the mutual interest 
of both countries, of certain lands of the public domain.” 

An exchange of notes between the United States and the 
Philippines, simultaneous with the signing of the agreement, 
makes clear that this reference to Philippine title is not to 
all of the lands comprising the bases and temporary instal- 
lations, but is to the parts of those lands and any additional 
lands that the United States might require in expansion or 
exchanges, which happen to be undisputed Philippine pub- 
lic lands. The American Ambassador’s note of March 14, 
1947, said: 

“T have the honor to state, in signing the Agreement of 
March 14, 1947, Between the United States of America and 
the Republic of the Philippines Concerning Military Bases, 
the understanding of my Government that the question of 
the adjustment of any rights and titles held by the United 
States pursuant to the provisions of the Act of Congress of 
March 24, 1934 (48 Stat. 456) as amended, specifically Sec- 
tion 10(b) thereof, the Joint Resolution of the Congress of 
June 29, 1944, and the Act of Congress of July 3, 1946, and 
Treaties and Agreements heretofore entered into between 
the United States and the Philippines, to real property in 
any of the bases covered by the aforementioned Agreement 
or any naval reservations or fueling stations not so covered 
is reserved and will be settled subsequently in accordance 
with the terms of the Acts and Joint Resolution of the Con- 
gress mentioned above.” TIAS No. 1775. 

The acknowledgment of the same date by the Philippine 
Secretary of Foreign Affairs set out the United States note 
in full and then said: 

“I have the honor to state that, without conceding the 
existence of any rights or titles to the real property therein 
referred to, my Government concurs with the understanding 
above set forth.” TIAS1775. | 

So that again the matter of the United States titles in and 
to military base land and military or naval reservations or 
fueling stations was not settled directly or indirectly in the 
Military Bases Agreement, and the titles remained in the 
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United States subject to future negotiation and settlement. 

Nowhere in this background of conduct and transactions 
is there any basis for as much as implying a general passage 
of the title of the United States to the Philippine Govern- 
ment in and to the properties comprising the United States 
military and naval bases in the Philippines. Even if some 
basis could be developed for implying a grant, it would be 
of no legal consequence in the face of the well-established 
principle of law concerning grants of land by the sovereign, 
that a grant of the sovereign must be explicit and nothing 
passes by implication. Northern Pacific Railway Co. v. 
Soderberg, 188 U.S. 526, 534 (1903); Great Northern Rail- 
way Co. v. United States, 315 U.S. 262, 272 (1942). 

Indicative of the clear understanding regarding the actual 
state of facts, and possibly the law, were the express, formal 
conveyances to the Philippine Republic in 1947 and 1949, 
following the execution of the Military Bases Agreement, 
of the title of the United States to some thirty or more 
military reservations or properties deemed to be in excess 
of United States military requirements. The transfers were 
effected by notes from the United States Embassy at Manila 
and accepted by the Philippine Department of Foreign 
Affairs in reply notes. The notes referred explicitly to each 
property conveyed, and accompanying the United States 
notes were lists of Executive orders and Torrens certificates 
of title under which the United States had claimed title to 
the military reservations conveyed. See TIAS 1963, TIAS 
2406. 

A subsidiary question has been raised regarding title to the 
areas embraced in the temporary installations provided for 
by Article XXI of the Military Bases Agreement, TIAS 
1775. Most. of these properties apparently have already 
been conveyed to the Philippine Government by the specific 
conveyances referred to above, TIAS 1963, TIAS 2406. 
However, the Legal Adviser’s memorandum indicates that 
there remain two such properties held by the United States, 
the Fort McKinley Reservation and the Port of Manila 
Reservation. 

Under Article X XI it was agreed that the United States 
would retain the right to occupy temporary quarters and in- 
stallations existing outside of the bases listed in Annexes A 
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and B, for a reasonable time not exceeding two years as 
might be necessary to develop adequate facilities within the 
bases for the United States armed forces. It was provided 
that the temporary period might be extended by mutual 
agreement, and there has been one such extension for three 
years from March 26, 1949, TIAS 1967. There is no express 
agreement for transferring title to these properties, and there 
has been no blanket transfer of the United States title in 
such temporary installations to the Philippine Government. 
However, there have been the specific transfers of most of 
the properties individually, as indicated. The suggestion 
is offered in the Legal Adviser’s memorandum that possibly 
the exchange of notes, which took place concurrently with 
the signing of the Military Bases Agreement, purported to 
reserve only the adjustment of titles to those properties 
listed as Annexes A and B bases and naval reservations and 
fueling stations, thereby excluding Article X XI temporary 
installations and implying an obligation to transfer them to 
the Philippine Government. The history of the negotia- 
tions underlying the Agreement and the simultaneous ex- 
change of notes, which is set out in detail in the State De- 
partment Research Project No. 319 of February 1953 (The 
Negotiation of the United States-Philippines Military Bases 
Agreement of 1947, pp. 79-88) negate this speculation. It 
is quite. clear that the purpose of the Agreement was to 
cover the use of the properties for military purposes, and 
the purpose of the notes was to leave open for future settle- 
ment the rights and titles to real property. Thus, no fine 
or technical distinction between Annexes A and B bases and 
any other type of military installation was intended in re- 
serving for the future the issue of title. 

I therefore am of the opinion that, except for such mili- 
tary or naval properties as the United States has expressly 
and formally conveyed to the Philippine Republic, as in the 
exchange of notes contained in TIAS 1963 and TIAS 2406, 
the United States now has whatever title it had prior to July 
4, 1946, in the land or areas comprising the bases listed in 
Annexes A and B of the Military Bases Agreement of March 
14, 1947, in the naval reservations and fueling stations not 
so listed in that Agreement, and in the areas covered by 
Article XXI of the Agreement. 
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Furthermore, I am of the view that there has been no 
adjustment and settlement of the property rights of the 
United States in the Philippines within the meaning of the 
Tydings-McDuffie Act. The matter has been reserved for 
future disposition severa] times and remains yet to be ad- 
justed and settled. 

II 


You have also asked whether, under our agreements with 
the Philippines and our statutes, the United States is obhi- 
gated to transfer presently without compensation any of 
the titles to Annexes A and B bases of the 1947 Agreement, 
to naval reservations and fueling stations, and to Article 
XXI (1947 Agreement) temporary installations; and if 
there is no such obligation, whether the President of the 
United States is authorized by law to make such a transfer. 

I believe there is little question, from the history already 
reviewed, that the Congress which enacted the Tydings- 
McDuffie Act in 1934 intended that title to, and any further 
operation of, the military reservations of the United States 
in the Philippines, except naval reservations and fueling 
stations, should pass to the new Philippine Republic upon 
its establishment in 1946. Conversely, as to naval reserva- 
tions and fueling stations, it was contemplated that title in 
the United States, as well as operation by the United States, 
would be continued for at least two years; and thereafter, 
pending the conclusion of negotiations begun in that period 
by the President, title and operation would remain with the 
United States for such time as would be agreed upon by the 
adjustment and settlement between the President of the 
United States and the Government of the Philippines. 
Nothing in the statute precluded the making of an arrange- 
ment for either permanent retention or complete transfer 
of the naval properties by the United States, or for some 
intermediate solution. 

As to the naval reservations and fueling stations, there 
has been no change in the law or their status as United 
States property. Subsequent acts and agreements of the 
United States and the Philippines have reserved the issue 
for the future. The President of the United States con- 
tinues to be authorized to make the final settlement with the 
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Philippine Republic, which will decide for how long and 
upon what conditions the naval reservations and fueling sta- 
tions, reserved under the Tydings-McDuffie Act, will remain 
the property of the United States or be transferred to the 
Philippine Republic. The President is under no obligation 
to give these properties to the Philippine Government, or to 
transfer them for compensation. He is vested with com- 
plete discretion in the matter. 

If he concludes that it is in the interest of the United 
States to convey to the Philippine Government title to any 
of the naval reservations and fueling stations in the islands, 
with or without compensation, he enjoys complete authority 
to make the conveyance under section 10(b) of the Tydings- 
McDuffie Act, 48 Stat. 463. His authority extends to “the 
adjustment and settlement of all questions relating to naval 
reservations and fueling stations.” The word “settlement” 
in its general sense signifies “the act of conferring anything 
in a formal and permanent manner; a bestowing or granting 
under legal sanction.” 80 C.J.S. 125. Since a settlement 
of the questions under section 10(b) might well include 
relinquishment of titles, the President has obviously been 
authorized to make any necessary conveyances. The refer- 
ence in section 10(b) to his entering into negotiations with 
the Philippine Government. in no wise detracts from this 
full authority. The language is significant only in the 
matter of time (i.e., he is to commence negotiations within 
two years after independence) since, as this Government’s 
organ in foreign affairs, the President is authorized by the 
Constitution to negotiate on any appropriate subject for 
negotiation with a foreign government. 

Moreover, as noted at a later point in this opinion, I am 
of the view that the authority conferred upon the Presi- 
dent. by the Joint Resolution of June 29, 1944, tends to con- 
firm, if not augment, his discretionary authority to agree 
with the Philippine Government and convey to it any of the 
naval reservations and fueling stations in the Philippines. 

As to the military reservations of the Tydings-McDuffie 
Act, there has been a complete change in the law and status 
as provided for in 1934. In place of their passage to the 
Philippines upon the achievement of independence, the Pres- 
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ident has been authorized under the Joint Resolution of 
June 29, 1944, 58 Stat. 625, after negotiation with the Presi- 
dent of the Philippine Commonwealth or the President of 
the Philippine Republic, to withhold and to retain as bases, 
in addition to the naval reservations and fueling stations, 
any and all reservations of the United States as he may deem 
necessary for the mutual protection of the Philippine Islands 
and the United States, and by such means as he finds appro- 
priate. In addition, he has been authorized by the same 
Joint Resolution to acquire additional bases and to retain 
them for the same purpose and by the same means. Asa re- 
sult, the President was and is invested with complete dis- 
cretionary authority to retain or convey to the Philippine 
Government the title in and to any military bases of the 
United States in the Philippines. 

The language of the Joint Resolution of June 29, 1944, 
58 Stat. 625, referring to “bases” without qualification and 
“in addition to any provided for by the Act of March 24, 
1934,” 1s comprehensive enough to include the naval reserva- 
tions and fueling stations as well as military reservations 
so that the President’s earlier authority as to naval reserva- 
tions and fueling stations is reinforced by the Joint 
Resolution. | : 

Again, as in the case of the naval reservations and fueling 
stations, there is no obligation on the part of the President 
to transfer title to the bases without compensation. Like- 
wise, there is no obligation on the part of the President to 
demand compensation in connection with a transfer. His 
discretion is complete. 

A further question has been raised in regard to those prop- 
erties of the United States which have been or are being used 
as “temporary installations” under Article XXI of the 
Military Bases Agreement, in contrast to the Annexes A 
and B bases under that Agreement. It is said that because 
of their temporary nature it might be implied that upon 
termination of their use the temporary installations would 
be conveyed to the Philippine Government without compen- 
sation. But there is nothing in the Agreement making 
provision for such conveyance of title; and as noted earlier 
in this opinion, the contemporaneous exchange of notes ac- 
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companying the Military Bases Agreement was intended to 
reserve the whole issue of title to properties involved in the 
bases Agreement for future settlement in accordance with 
the acts and joint resolution of the Congress. Article X XI, 
like the rest of the Agreement pertaining to the Annexes 
A and B bases, is concerned with the use for military pur- 
poses of the property involved, rather than its ownership. 
The memorandum of the Legal Adviser points out that 
the number of temporary installations has been greatly re- 
duced by the specific, formal conveyances to the Philippine 
Government of most. of the United States military properties 
coming under the head of temporary installations. (See 
TIAS 1963 and TIAS 2406 noted and discussed above.) In 
the category of real property constituting a temporary instal- 
lation there remains, he says, only the Fort McKinley Reser- 
vation, and the Port of Manila Reservation as to which 
Article X XI makes special provision. The past conveyances 
of almost all of the temporary installations without compen- 
sation in 1947 and 1949 might be claimed to be some evidence 
of a “moral obligation” to convey the remainder of the tem- 
porary installations without compensation. I do not find any 
legal obligation requiring the United States to convey title to 
the remainder of the temporary installations; nor is there any 
provision of law or Agreement dealing differently with those 
titles than is provided in the case of the Annexes A and B 
bases and the naval reservations and fueling stations. If 
in the past the President was moved to convey to the Philip- 
pine Government title to the military installations which 
were surplus to the United States needs, without compensa- 
tion, he was well within his authority, as has been already 
described. As the history of the period indicates, he may 
well have been motivated by the desire to obtain Philippine 
cooperation in supplying other properties or facilities for 
United States use. Equally, the President may find today 
that these expectations have not been realized, in view of the 
fact that at the present time the United States is having 
difficulty obtaining property from the Philippine Govern- 
ment needed for expansion of the bases. But these are 
reasons of policy, calling for the exercise of the discretion 
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vested in the President. They do not constitute legal 
obligations. 

I therefore conclude that there is no different law govern- 
ing the disposition of United States titles to properties com- 
prising the Article X_XI temporary installations than is pro- 
vided for disposition of the titles to the Annexes A and B 
bases of the Military Bases Agreement. 

As to all three categories of base property, viz., Annexes 
A and B bases, naval reservations and fueling stations, and 
Article X XI installations, there is no obligation on the part 
of the United States to transfer presently to the Philippine” 
Government title to any such properties, with or without 
compensation. However, the President is authorized, in 
his discretion, to make transfers of such base property as 
he deems to be in the interest of the United States on such 
terms and conditions as he may deem advisable, in agree- 
ment with the Government of the Philippine Republic. 

I am sending copies of this opinion to the Director of the 
Bureau of the Budget, the Secretary of the Navy, and the 
Secretary of the Air Force. 

Sincerely, 
HERBERT BROWNELL, Jr. 





LIQUIDATION OF RECONSTRUCTION FINANCH CORPORA- 
TION—DISCLOSUKE OF INFORMATION 


The authority to liquidate the assets of the Reconstruction Finance 
Corporation conferred by sections 9 and 10 of the Reconstruction 
Finance Corporation Act (62 Stat. 262; 15 U. 8. C. 608, 609) and 
section 102 (c) of the Reconstruction Finance Corporation Liquida- 
tion Act (67 Stat. 230) includes by implication authority to disclose 
borrowers’ financial and profit and loss statements, if efficient and 
economical liquidation is determined to require such disclosure. 
Disclosure pursuant to such a determination would be “authorized 
by law” within the meaning of section 1905 of the Criminal Code, 
title 18, U. 8S. C., and would, therefore, not be prohibited by that 
section. 


DECEMBER 1, 1953. 
The SECRETARY OF THE TREASURY. 

My Dear Mr. Secretary: This refers to your letter of 
August 27, 1953, requesting my opinion whether borrowers’ 
financial and profit and loss statements, reports, and other 
similar information may be disclosed in connection with the 
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liquidation of the assets and winding up of the affairs of the 
Reconstruction Finance Corporation. The question is gov- 
erned by section 1905 of the Criminal Code, 18 U.S. C., and 
by the provisions of the Reconstruction Finance Corporation 
Act, as amended (15 U.S. C. 601 e¢ seq. ; 62 Stat. 262; herein- 
after referred to as the “RFC Act”), and the Reconstruction 
Finance Corporation Liquidation Act of July 30, 1953 (Pub- 
lic Law 163, 83d Cong. 1st sess.; 67 Stat. 230; hereinafter re- 
ferred to as the “RFC Liquidation Act”). 18 U.S. C. 1905 
provides as follows: 

“Whoever, being an officer or employee of the United 
States or of any department or agency thereof, publishes, 
divulges, discloses, or makes known in any manner or to any 
extent not authorized by law any information coming to him 
in the course of his employment or official duties or by reason 
of any examination or investigation made by, or return, 
report or record made to or filed with, such department or 
agency or officer or employee thereof, which information con- 
cerns or relates to the trade secrets, processes, operations, 
style of work, or apparatus, or to the identity, confidential 
statistical data, amount or source of any income, profits, 
losses, or expenditures of any person, firm, partnership, cor- 
poration, or association; or permits any income return or 
copy thereof or any book containing any abstract or particu- 
lars thereof to be seen or examined by any person except as 
provided by law; shall be fined not more than $1,000, or 
imprisoned not more than one year, or both; and shall be 
removed from office or employment.” June 25, 1948, c. 645, 
62 Stat. 791. , 

You advise that some of the information of the type which 
it is desired to disclose is clearly covered by the enactment. 
Further, 18 U. S. C. 1905 applies to any “officer or employee 
of the United States or of any department or agency thereof.” 
The reviser of the Criminal Code describes the provision as a 
consolidation of three other sections formerly appearing in 
the United States Code. Of the three, two expressly op- 
erated as prohibitions on the heads of agencies.’ Therefore, 

1 Thus section 1885 of title 19, U. 8. C., 1940 ed. prohibited “any member of 
the U. 8. Tariff Commission” among others, from disclosing certain trade 
secrets or processes. Section 176a of title 15, U. 8. C., 1940 ed., prohibited 
“the Director of Foreign and Domestic Commerce” from permitting other 


than specified employees to examine certain statistical information furnished 
the Bureau in confidence. 
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it would be unsafe to assume that 18 U. S. C. 1905 is inap- 
plicable to the heads of agencies as opposed to subordinate 
officers or employees. However, its prohibition applies only 
“in any manner or to any extent not authorized by law.” 
Your General Counsel contends that the laws relating to the 
liquidation of the Corporation constitute authorization by 
Jaw of the desired disclosures. To the extent that such dis- 
closures are necessary or appropriate to effect the orderly 
and efficient liquidation of the corporation, I concur. 

Liquidation of the RFC is governed by the provisions of 
the RFC Act and RFC Liquidation Act. Section 102 (c) 
of the RFC Liquidation Act provides in pertinent part that: 

“The liquidation of assets and winding up of affairs of the 
Reconstruction Finance Corporation shal] be carried out as 
expeditiously as possible in accordance with the provisions of 
sections 9 and 10 of the Reconstruction Finance Corporation 
Act.” 

Section 9 of the RFC Act (15 U.S. C. 608) provides that in 
the event of the termination of the powers of the Corporation 
prior to the expiration of its succession as provided in section 
3 (a)? the board of directors? shall, except as otherwise 
therein specifically authorized, “proceed to liquidate its as- 
sets and wind up its affairs.” Subject to the approval of the 
Secretary of the Treasury the section authorizes the board to 
deposit with the Treasurer of the United States as a special 
fund any money belonging to the Corporation or received by 
it in the course of liquidation of its outstanding obligations. 
The balance remaining after liquidation of the Corporation 
and after provision has been made for the payment of legal 
obligations is required to be paid in to the Treasury of the 
United States as miscellaneous receipts. Section 10 of the 
RIC Act (15 U.S. C. 610) provides that if at the expiration 

2The powers of the Corporation have terminated prior to the expiration of 
its succession. Section 8 (a) of the RFC Act (15 U. 8S. C. 603 (a)), as 
amended by section 102 (a) of the RFC Liquidation Act, provides that the 
Corporaticn shall have succession through June 30, 1954. Section 4 (f) of 
the RFC Act (15 U. S. C. 604 (f)), as amended by section 102 (b) of the RFC 
Liquidation Act, provides that the powers granted the Corporation shall 
expire on “the sixtieth day after the date of enactment of the Reconstruction 
Finance Corporation Liquidation Act,” 1. e., on the sixtieth day after July 
"aipesresnicaiae Plan No. 1 of 1951, effective May 1, 1951 (65 Stat. 773; 
15 U. S. C. 602, note), abolished the Board of Directors and transferred its 


functions, with irrelevant exceptions, to the Administrator of the Recon- 
struction Finance Corporation. 


41 Op. AG. The Secretary of the Treasury 169 


of the succession of the Corporation, its Board of Directors 
shall not have completed the liquidation of its assets and the 
winding up of its affairs, the duty of completing such liquida- 
tion and winding up of its affairs shall be transferred to the 
Secretary of the Treasury, who for such purpose shall suc- 
ceed to all the powers and duties of the Board of Directors 
under the act. The Secretary, therefore, has residual duties 
in connection with liquidating the Corporation. 

These provisions do not expressly authorize disclosure of 
the type of information referred to in 18 U.S. C. 1905. It is, 
nevertheless, concluded that if efficient and economical liqui- 
dation of the assets of the RFC should be determined to 
require disclosure of the information of the type involved, 
authority to do so is conferred by the RFC Act and the RFC 
Liquidation Act. This conclusion is not based on principles 
relating to the interpretation and construction of statutes in 
apparent conflict with each other. On the contrary, I view 
the matter as involving merely the narrow question whether 
the statutes relating to the liquidation of the RFC constitute 
the authorization by law provided for in 18 U. S. C. 1905. 

If the RFC Act and the RFC Liquidation Act expressly 
authorized the desired disclosures, such disclosures would 
clearly not be prohibited by 18 U.S. C. 1905. This result is 
not changed because the authorization is reasonably implied 
rather than express. The term “authorized by law” has been 
construed in connection with another act as not requiring the 
prohibited activity to “be specifically authorized by a law,” 
but that it is sufficient if the activity is “authorized in a 
general way by law.” 27 Op. A. G. 432, 437 (1909). You 
state that sales of the RFC’s assets would be greatly handi- 
capped unless the desired disclosures were made. Liquida- 
tion obviously involves the sale of receivables due to the RFC 
and of the property and interests it has acquired. Prospec- 
tive purchasers in order to determine intelligently the worth 
of the properties would be concerned with financial informa- 
tion relating to the borrowers. In the absence of any more 
detailed directions from the Congress and of the imposition 
of any limitations by it as to the method by which the Cor- 
poration should be liquidated and wound up, it rust be con- 
cluded that the liquidators are authorized to do whatever is 
reasonable and proper to accomplish the liquidation includ- 
ing making the disclosures of the type here under discussion 
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when such disclosure is necessary. For in such circumstances 
it is appropriate to apply the familiar principle that “Where 
a statute confers powers or duties in general terms, all powers 
and duties incidental and necessary to make such legislation 
effective are included by implication.” 3 Sutherland, Statu- 
tory Interpretation (1943 ed.), pp. 19-20. 

Although the legislative history of the RFC Act is silent 
on the question, the history of the RFC Liquidation Act pro- 
vides strong support for this conclusion. In conference a 
Senate amendment to the RFC Liquidation Act requiring 
public notice of the proposed sale of RFC loans and invest- 
ments where feasible was discarded. This was done because 
the conferees were of the opinion that “under existing law the 
RFC has the corporate power, and its Administrator the 
authority, to do all things necessary or appropriate to facili- 
tute its orderly and efficient liquidation.” The conferees felt 
that the Adininistrator should have authority to make either 
public or negotiated sales and concluded “that the provision 
deleted widuly curbed the broad authority alreacly vested in 
the Administrator by existing law.” H. Rept. No. 948, 83d 
Cong. 1st sess., p. 15. It was, therefore, the view of the 
conferees that that law conferred “broad authority” on the 
Administrator “to do all things necessary or appropriate to 
facilitate * * * orderly and efficient liquidation.” It fol- 
lows that if it is determined that “orderly and efficient liqui- 
dation” requires disclosures of the type to which you have 
referred, such disclosure is authorized by the terms of the 
RIC Act and the RFC Liquidation Act and is not prohibited 
by 18 U.S. C. 1905. 

Sincerely yours, 
HERBERT BROWNELL, Jr. 


IMMIGRANT STATUS-WAIVING OF PRIVILEGES BY IMMI- 
GRANT ALIEN EMPLOYERS OF INTERNATIONAL ORGANI- 
ZATIONS AND FOREIGN MISSIONS NOT APPLICABLD TO 
BENEFITS DERIVED FROM TREATIES 


A waiver under section 247 (b) of the Immigration and Nationality 
Act does not waive benefits or exemptions accruing under the double 
taxation treaties with Great Britain and France. 

Execution of a waiver under section 247 (b) by which there is a waiver 
of privileges and exemptions accruing to the individual under “any 


41 Op. AG. The Secretary of State 171 


law or any executive order,” does not apply to rights, privileges, 
exemptions, and immunities derived from treaties. 

A treaty will not be deemed to have been abrogated or modified by a 
later statute unless such purpose on the part of Congress has been 
clearly expressed. 


J aNuaARY 5, 1954.* 
THE SECRETARY OF STATE. 


My peak Mr. Secretary: This is in further reference to 
my opinion of May 1, 1953 (No. 25, Vol. 41), which con- 
strued the general effect of waivers executed pursuant to 
section 247 of the Immigration and Nationality Act, 66 Stat. 
163, 218, Public Law 414, 82d Congress. 

It will be recalled that under section 247 (a), the Attorney 
General is required to adjust the status of an alien lawfully 
admitted for permanent residence, and thereby enjoying 
immigrant status, to that of a nonimmigrant in one of three 
specified classes under section 101 (a) of the act (namely, 
accredited foreign government official, representative to or 
official of an international organization, or treaty trader), 
if the alien at the time of entry or thereafter acquires an 
occupational status which, were he seeking admission to the 
United States, would entitle him to a nonimmigrant status 
in one of the three classes. 

However, as provided in section 247 (b), the alien may 
avoid the loss of and retain his immigrant status, even 
though he is in one of the three classes of occupations, if he 
files with the Attorney General a written waiver of all 
rights, privileges, exemptions, and immunities under “any 
law or any executive order,” which would otherwise accrue 
to him because of his occupational status. 

In deciding generally what rights, privileges, exemptions, 
and immunities are surrendered by the immigrant alien who 
is in one of the three occupational classes and files a waiver, 
I found that the Congress had provided no list, but that it 
was the intention of Congress to place immigrants and 
American citizens in the specified categories of employment 
on an equal footing by denying to immigrants special priv- 
ileges, exemptions, and immunities (under any law or exec- 
utive order) not available to American citizens similarly 
employed. Two specific examples were given, but the pre- 
cise effect of waivers in the variety of possible situations was 
left open for future interpretation. 


*See 41 Op., p. 181. 
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It is in this connection that you have submitted for my 
opinion copies of two notes from the British and French 
governments respectively, indicating their view that the 
waiver of privileges under section 247 of the Immigration 
and Nationality Act does not apply to benefits and exemp- 
tions under the double taxation treaties between the United 
States and both countries; and does not apply to tax exemp- 
tions accorded by these treaties to employees of those gov- 
ernments residing in the United States. 

In brief, the treaties with the two countries provide that 
wages, salaries, or other compensation paid by one of the 
contracting governments to its employees residing in the 
other state (except nationals of that state) shall be exempt 
from tax by the other contracting government. Pursuant 
to these arrangements it appears that the several govern- 
ments are the recipients of mutual benefits, some accruing 
directly in keeping down the costs of maintaining their es- 
tablishments in the other countries, others arising indirectly 
as outlined in the letter of the Legal Adviser to us dated 
July 10, 1953. It is further indicated that both the British 
and French governments believe that the application of sec- 
tion 247 to their resident employees in this country would 
be a violation of their treaties. Your department has stated 
that this government would be seriously embarrassed by a 
controversy with either government regarding what each of 
them would deem to be a treaty violation, leading possibly 
to retaliatory fiscal or other measures adversely affecting 
individual Americans and corporations doing business in 
both England and France. 

However, you have taken the view that the reach of a 
section 247 (b) waiver does not extend to privileges or bene- 
fits derived from treaties and other international agreements 
as distinguished from privileges or benefits arising out of 
any statute or executive order. The Treasury Department, 
in a letter to us dated November 5, 1953, is in accord with 
this view and states that neither the act nor the legislative 
history underlying it makes any reference to tax exemptions 
conferred by treaty or international agreement. 

I am in agreement with the views of both departments. 
Without debating whether the word “law” includes or ex- 

1The State Department’s views and data on the whole of the subject are 


contained in communications to this department dated January 9, 1958, June 
16, 1953, July 10, 1953, and October 6, 1953. 
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cludes treaties, a matter which may vary with the circum- 
stances, the dispositive fact in this case is that in the process 
of evolving section 247 the congressional committees not 
only did not consider the numerous tax and other treaties 
and the privileges arising under them but disclaimed any 
intention of jeopardizing the conduct of the foreign rela- 
tions of the United States, S. Rept. 1515, 81st Cong., p. 523. 
Without a clear expression of intention on the part of Con- 
gress to abrogate or restrict the application of a treaty that 
purpose will not be implied. Chew Heong v. United States, 
112 U. S. 536, 550 (1884) ; United States v. Payne, 264 U.S. 
446, 449 (1924); Cook v. United States, 288 U. S. 102, 120 
(1933). | 

If it be said that the impact of section 247 (b) is not upon 
any treaty or the benefits arising from one of its provisions, 
but is merely upon the individual who is given an option to 
accept a nonimmigrant status or waive the privileges under 
the treaties, the answer is two-fold. First, to impose an 
onerous condition on the retention of the tax exemption un- 
der the treaty is not very different from abrogating the ex- 
emption. Second, the two other parties to these bilateral 
agreements apparently already take the view that the im- 
posing of such conditions would be a breach. Therefore, 
both by virtue of the legislative history of the statutory pro- 
vision and in keeping with the opinions of our Supreme 
Court, we should refrain from construing this statute so as 
to effect a breach of international agreements. 

_It is therefore my conclusion that the execution of waivers 
under section 247 (b) of the Immigration and Nationality 
Act does not apply to rights, privileges, exemptions, and 
immunities derived from treaties or other international 
agreements.’ 

Sincerely, 
HERBERT BROWNELL, Jr. 


2The Treasury Department in its letter of November 5, 1958, referred to 
above, has also expressed the view that the conclusion that section 247 (b) 
waivers do not affect tax exemptions granted by treaty is ‘‘similarly applicable 
to income tax exemptions provided by international agreement for employees 
of international organizations, such as the tax exemptions granted to employees 
of the International Bank and the International Monetary Fund.” 
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AUTHORITY OF THE PRESIDENT TO RELEASE STOCKPILED 
MATERIALS UNDER THB STRATEGIC AND CRITICAL MA- 
TERIALS STOCK PILING ACT 


Section 5 of the Strategic and Critical Materials Stock Piling Act 
(July 23, 1946, c. 590, 60 Stat. 596, 50 U.S.C. 98), viewed in the light 
of its legislative history, authorises the President to release stock- 
piled materials only for purposes connected with the common de- 
fense. 

Accordingly, the section does not permit a release solely on economic 
grounds of stockpiled diamond gem stones in exchange for their 
equivalent in industrial diamonds, particularly when the stockpile 
for the latter has been filled. 


Arrin 27, 1954. 


HonoraB_eE ARTHUR S. FLEMMING, 
Director, Office of Defense Mobilization. 


Dear Mr. Fitemmine: This is with further reference to 
your letter of March 22, 1954, in which you have requested 
my advice as to whether authority exists to effect a proposed 
exchange of diamond gem stones now in the national stock- 
pile for a quantity of industrial diamonds of equivalent 
dollar value. You state that your General Counsel has con- 
cluded that the exchange cannot be made except by action of 
the President under section 5 of the Strategic and Critical 
Materials Stock Piling Act. (act of July 23, 1946, c. 590, 
60 Stat. 596, 50 U.S.C. 98) 

From the material submitted with your letter it appears 
that the Commodity Credit Corporation, while authorized 
by law to accept strategic materials in exchange for their 
value in agricultural surpluses, has declined a current offer 
of industrial diamonds for wheat because the Corporation 
cannot be reimbursed in stockpile dollars, the stockpile for 
industrial diamonds having been filled. It further appears 
that there are present in the stockpile a quantity of diamond 
gem stones, the use of which as industrial diamonds would be 
wasteful in that their market value is far in excess of that for 
industrial diamonds. Accordingly, the firm involved pro- 
poses to deliver industrial diamonds to the stockpile in ex- 
change for the gem stones and to purchase wheat with the 
proceeds from the sale of the gem stones. It has been sug- 
gested that the proposal would accomplish both a net increase 
in the usefulness of the stockpile in time of war and a reduc- 
tion of agricultural surplus. 
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Although the object of the proposal may be worthwhile, 
it is my opinion that the Strategic and Critica] Materials 
Stock Piling Act does not authorize the President, in the 
circumstances here involved, to act in the manner suggested. 
Moreover, since it appears that the materials involved are 
part of the stockpile, it is plain that their disposition is 
governed by the provisions of the Strategic and Critical 
Materials Stock Piling Act. 

A principal purpose of the Strategic and Critical Ma- 
terials Stock Piling Act is the “acquisition and retention” 
of stocks of strategic and critical materials in order “to 
supply the industrial, military, and naval needs of the 
country for common defense.” (50 U.S.C. 98) Consistent 
with this purpose the act subjects the disposition of stock- 
piled materials to careful regulation. Section 3(d) (50 
U.S.C. 98b(d)) authorizes the Administrator of General 
Services to provide for the rotation of stockpiled materials 
where necessary to prevent deterioration by replacement with 
equivalent quantities of substantially the same material, 
subject to approval by the Secretaries of the Army and Navy. 
Section 3(e) (50 U.S.C. 98b(e)) authorizes the Adminis- 
trator to dispose of materials no longer needed because of 
any revised determination. However, no such disposition 
may be made until six months after publication in the Fed- 
eral Register and transmission of notice to Congress and the 
Armed Services Committee of each House. Moreover, no dis- 
position may be made without the express approval of Con- 
gress except where the revised determination is by reason of 
obsolescence of the material for use in time of war. Finally, 
section 5 of the act (50 U.S.C. 98d) provides that “Except 
for the rotation to prevent deterioration and except for the 
disposal of any material pursuant to section 3 * * *, ma- 
terials acquired under this Act shall be released for use, sale, 
or other disposition only (a) on order of the President at any 
time when in his judgment such release is required for pur- 
poses of the common defense, or (b) in time of war or during 
a national emergency with respect to common defense pro- 
claimed by the President, on order of such agency as may be 
designated by the President.” 

You will observe that section 5 of the act is derived from 
section 4(a) of S. 1481, 79th Congress, 1st session. See 
Hearing before the Subcommittee on Surplus Property of the 
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Senate Committee on Military Affairs on S. 752, S. 1481, and 
S. 1522 (1945), 79th Congress, 1st session, Vol. 5, p. 5. Sec- 
tion 4(a) of that bill read, so far as here pertinent, as fol- 
lows: 

“Except for the rotation to prevent deterioration and 
except for the disposal of any material which is no longer 
required to be stock piled for common defense pursuant to 
revised determinations under section 2 hereof, materials 
acquired under this Act shall be released for use, sale, or other 
disposition only (a) on order of the President at any time 
when in his judgment such release is in the interest of the 
national defense, or (b) in time of war or during a national 
emergency proclaimed by the President on order of such 
agency as may be designated by the President.” (Italics 
supplied.) 

It will be noted that the italicized words in clause (a) were 
changed to read “is required for the purposes of the common 
defense,” and that in clause (b) there were added after the 
words “in time of war or during a national emergency” the 
words “with respect to common defense.” See S. Report No. 
804, 79th Cong., 1st sess. 

The above changes were suggested by Mr. Julian D. 
Conover, Secretary of the American Mining Congress. He 
testified at the Senate hearing cited that the purpose of the 
changes was “to make it perfectly clear that the intention 
which now exists is to be carried out, that the stockpiles are 
definitely for purposes of national defense. The words ‘in 
the interest of the national defense’ seem to be very broad. 
They might be subject to misinterpretation. ‘For purposes 
of national] defense’ expresses the undoubted intent * * *. 
In the following line, we think it should be made clear that 
the term ‘emergency’ means an emergency with respect to 
national defense.” (Hearing, supra, pp. 69-70.) Mr. 
Conover’s basic concern was that “unless the stock pile 
accumulations are securely locked up, with Congress itself 
holding the key, they will inevitably have an unhealthy and 
repressive effect on our mining industry.” (/d., p. 67.) He 
added that “the conferring of discretionary power upon 
any administrative agency to liquidate portions of the stock- 
pile must inevitably impair, if not destroy, the necessary 
confidence on the part of those who are responsible for 
operating and developing our mines. Even though such 
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power were never exercised, the mere fact that it could be, 
would serve as a continuing threat, a sword of Damocles 
hanging over the mining industry and discouraging its de- 
velopment, expansion, and long-term financing.” (J/67d.) 
And, finally, he stated that stockpiles “are for the national 
defense and should be used exclusively for that purpose. 
Any release for purposes other than national defense should 
be safeguarded in the manner that we have suggested.” 
(/d., p. 75) 

At the subsequent hearings on the measure before the 

House Committee on Military Affairs, Mr. Conover reiter- 
sted that the stockpiling of materials would “always [be] a 
threat to the industry and * * * should be safeguarded by 
congressional control;” “the important thing is protection 
against disposal.” Hearings before the House Committee 
on Military Affairs on S. 752 (1946), 79th Congress, 2d sess., 
Vol. 3, pp. 23, 25. The administration spokesman testified 
that “it is not contemplated that disposal is going to be a 
common occurrence. It would be extremely rare. It was 
thought that it was of great importance, and industry felt, 
and the Government agreed, that it should be done under 
very careful restrictions and under a policy laid down under 
the act, and subject to approval by Congress as is spelled out 
in this bill.” (/d., p.14) And Representative May, Chairman 
of the Military Affairs Committee, stated that it was “my 
concern * * * to be sure that it was satisfactory to * * * 
industry.” (/d., p. 4) 
In its report recommending passage of the measure the 
House Committee on Military Affairs stated that “the 
existence of discretionary authority to release stockpile 
materials—except for war purposes, for rotation to prevent 
deterioration, or by reason of obsolescence—would present a 
grave threat to the stability of mining operations and to the 
confidence necessary to maintain a sound and healthy domes- 
tic mining industry. It would thus imperil our major source 
of many of these materials. The provisions of section 3(e), 
under which Congress retains the key to the stockpile, are 
designed to minimize this threat.” (H. Rept. No. 1869, 79th 
Cong., 2d sess., pp. 6-7) 

The same concern was also expressed in the debates on the 
measure. Representative May was asked whether the stock- 
pile “might be used as a threat to hold over the market for 
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release for commercial advantage.” He replied that “We 
gave special attention to the particular problem of whether 
or not these stock piles should be carried to such an extent 
that they would constitute a threat to private industry.” 
And Representative Case remarked that Congress certainly 
did not desire stockpiles “to be acquired in the name of 
national defense and then to be dumped on the market at the 
expense of our national economy and national development.” 
92 Cong. Rec. 5682. Likewise, Senator Taft wished to make 
sure “that the operations under the bill shall be devoted 
solely to accumulating the materials which the Government 
might need for war purposes, and * * * not * * * to ac- 
quiring materials for industry.” Senator O’Mahoney, floor 
manager of the measure, replied that “that would be alto- 
gether foreign to the purposes of the bill.” 91 Cong. Rec. 
12411. 

The legislative history reviewed above makes it unmistak- 
ably clear to me that section 5 of the act which authorizes the 
President to release stockpiled materials only for purposes 
of common defense cannot possibly be construed to encompass 
the authority to release from the stockpile the gem diamonds 
in question in exchange for industrial diamonds of equivalent 
value. It can hardly be argued that such action is related to 
purposes of common defense, as required by section 5; it 1s 
precisely the kind of action about which industry was so 
apprehensive, and intended to be precluded by the statute. 
The only permissible method for effecting such an exchange 
is by submission to the Congress and with its approval, as 
provided by section 3(e) of the act. 

Although it may be, as stated by your General Counsel, 
that it is doubtful that any effective challenge could be made 
to the President’s use of his broad authority under section 5 
of the act, it is plain, of course, that the President is not 
possessed of unlimited authority to act in the premises. The 
act expressly confines his authority to cases involving pur- 
poses of the common defense. I must advise you that in my 
judgment the President is without the authority in the cir- 
cumstances presented for my consideration to release the 
stockpiled materials in question. 

Sincerely yours, 
HERBERT BROWNELL, Jr. 


41 Op. A.G. The Secretary of the Army 179 


STATUTORY CONSTRUCrION—APPORTIONMENT OF COSTS 
FOR ALTERATION OF HIGHWAY BRIDGE ACROSS STONO 
RIVER BY SOUTH CAROLINA STATE HIGHWAY DEPART- 
MENT, PURSUANT TO ORDER OF THE SECRETARY OF THE 
ARMY 


Pursuant to the act of March 3, 1899, c. 425, 30 Stat. 1153, the Secre- 
tary of the Army issued an order on July 26, 1949, to the South 
Carolina State Highway Department to alter in certain particulars 
its highway bridge over the Stono Itiver (Intra-Coastal Waterway) 
known as the Johns Island Highway Bridge. In an act of June 21, 
1940, c. 409, 54 Stat. 497, Congress partially superseded the 1899 
act and made provision for the United States to share in the cost 
of alteration of obstructive railroad bridges, but not highway 
bridges. The 1940 act was amended by the act of July 16, 1952, 
c. 564, 66 Stat. 732, to include public highway bridges within its 
coverage. The 1952 amendatory act contained no provision for 
retroactivity. The South Carolina State Highway Department had 
made no part of the required alterations pursuant to the order 
issued under the 1899 act prior to passage of the 1952 act. 

Congress, by enacting the 1952 amendatory act, plainly intended to 
remedy a discrimination under existing law in Federal treatment 
of obstructive railway and highway bridges. In view of this pur- 
pose the Secretary was advised, in conformity with Attorney Gen- 
eral Jackson’s opinion of September 20, 1940 (41 Op. 542), to with- 
draw the unexecuted order of July 26, 1949, issued under the 1899 
act, for alteration of the Johns Island Highway Bridge and to issue 
a new order under the act of June 21, 1940, as amended. 


JUNE 3, 1954.* 
THE SECRETARY OF THE ARMY. 

Dear Mr. Secretary: This is in further reference to 
your letter of April 16, 1954, requesting my opinion in con- 
nection with the order dated July 26, 1949, of the Secretary 
of the Army to the South Carolina State Highway Depart- 
ment to alter in certain particulars its highway bridge over 
the Stono River (Intra-Coastal Waterway), known as the 
Johns Island Highway Bridge. 

The July 26, 1949 order, requiring the alterations by Feb- 
ruary 1953, was issued pursuant to the provisions of section 
18 of the act of March 3, 1899, 30 Stat. 1153 (33 U.S. C. 502), 
which does not authorize the Federal government to bear 
any part of the cost of such alterations and provides criminal 
sanctions for its enforcement. It appears from the submis- 
sion that no part of the required alterations has been made. 
In an act of June 21, 1940, 54 Stat. 497 (83 U. S. C. 511 


* Released for publication January 15, 1958. 
648-815 O-64—14 
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et seqg.), the Congress partially superseded the 1899 act and 
made provision for the United States to share in the cost 
of alteration of obstructive railroad bridges but not high- 
way bridges. The 1940 act was amended by the act of July 
16, 1952, 66 Stat. 732, however, to include public highway 
bridges within its coverage. The 1952 amendatory act con- 
tained no provision for retroactivity. 

You ask whether the provisions of the act of June 21, 
1940, as amended, are now applicable to the alteration of the 
Johns Island Highway Bridge as urged by the South Caro- 
lina State Highway Department, and, if the answer is in 
the negative, whether the order of July 26, 1949, may be 
withdrawn and a new order issued pursuant to the provisions 
of the act of June 21, 1940, as amended. 

Section 1 of the 1940 act, as amended by the 1952 act, pro- 
vides, in part, as follows: 

“When used in this Act, unless the context indicates 
otherwise— * * * 

“The term ‘bridge’ means a lawful bridge over navigable 
waters of the United States, including approaches, fenders, 
and appurtenances thereto, which is used and operated for 
the purpose of carrying railroad traffic, or both railroad and 
highway traffic, or if a State, county, municipality, or other 
political subdivision is the owner or joint owner thereof, 
which is used and operated for the purpose of carrying high- 
way traflic.” The Congress made no change in the terms of 
section 12 of the 1940 act when it enacted the 1952 amend- 
ments. Section 12 provides, in part, as follows: 

“(a) The first sentence of section 4 of the Act entitled 
‘An Act to regulate the construction of bridges over navigable 
waters, approved March 23, 1906 (U.S. C., 1984 edition, 
title 33, sec. 494), and section 18 of the Act entitled ‘An Act 
making appropriations for the construction, repair, and pres- 
ervation of certain public works on rivers and harbors, and 
for other purposes’, approved March 8, 1899 (U. S. C., 1984 
edition, title 33, sec. 502), shall be inapplicable with respect 
to any bridge to which the provisions of this Act are appli- 
cable, except to the extent provided in this section.” [Italics 
supplied.] The exceptions provided in the remainder of sec- 
tion 12 relate to bridges with respect to which orders were is- 
sued prior to July 1, 1939, and have no application here. The 


41 Op. A.G. The Secretary of the Army 181 


Johns Island Highway Bridge falls within the category of 
bridges defined in section 1, as amended, to which the provi- 
sions of the 1940 act are applicable and, hence, to which the 
provisions of the 1899 act are expressly made inapplicable by 
section 12 “except to the extent provided in this section.” 
The Johns Island Highway Bridge is not within any of the 
exceptions provided in the section. It cannot be assumed 
that the Congress’ failure to amend section 12 in order to save 
unexecuted alteration orders issued under the 1899 act cover- 
ing state-owned highway bridges was inadvertent. On the 
contrary, the fact that the 1952 act was cast in the form of de- 
tailed and careful amendments to the 1940 act without altera- 
tion of section 12 would seem to negative such inference. 
Moreover, the failure to save such orders does not seem incon- 
sistent with the plain legislative purpose of the amendatory 
act “to amend the Truman-Hobbs Act to provide for Federal 
contribution to the cost of alterations to bridges carrying 
highway traffic, if such bridge is owned or jointly owned by 
i. State, county, municipality, or other political subdivision, 
when ordered by the Secretary of the Army, in the same 
manner [sic] as it now applies to bridges carrying railroad 
traffic” (Senate Rept. No. 2085, 82d Cong., 2d sess., p. 2; see 
ilso to the same effect House Rept. No. 2142, 82d Cong., 2d 
sess., pp. 1-2). Nor does it seem inconsistent with the provi- 
sion of section 12 (c) in its application to certain outstand- 
ing but unexecuted orders when the 1940 act was passed. 
That subsection provides: 

“(c) Any bridge (except a bridge to which subsection (b) 
applies) the construction, reconstruction, or alteration of 
which was required by an order of the Secretary issued prior 
to July 1, 1939, and was not begun before such date, shall be 
subject to the provisions of this Act as though such order 
had not been issued, and compliance with the provisions of 
this Act and with such orders as may be issued thereunder 
shall be considered to constitute compliance with such order 
issued prior to July 1, 1939, and with the provisions of law 
under which it was issued.” 

Other considerations would seem to support this view. As 
we have seen, the plain purpose of the amendatory act was 
to remedy » discrimination under existing law in Federal 
treatment of obstructive railroad and highway bridges. It 
appears unlikely that the Congress would have intended to 
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introduce a new discrimination in Federal treatment of state- 
owned highway bridges requiring alteration in the interest 
of free navigation on the basis of whether or not an altera- 
tion order was outstanding against a State agency under 
which work had not been begun when the amendatory act was 
passed. This seems particularly true since enforcement of 
such an order resting on a superseded statute would necessi- 
tate criminal proceedings against State officials. Further, 
this view seems consonant with an opinion * rendered by 
former Attorney General Jackson on September 20, 1940, 
to the Secretary of War in a not dissimilar situation. In 
that case, pursuant to the authority of the 1899 act, the Secre- 
tary of War had issued an order dated October 17, 1939, 
requiring the Seaboard Airline Railroad and its receivers 
to aJter in certain particulars a bridge across the Savannah 
River. When the 1899 act was superseded by the act of 
June 21, 1940, the work had not been done under the October 
17, 1939, order. 

While the Attorney General was of the view that there 
could be no retroactive apportionment of costs with respect 
to alterations made under orders issued pursuant to the 
prior law between July 1, 1939, and the date of enactment 
of the 1940 statute, he thought that the order in that case 
would not be saved, saying in part: 

“As above pointed out, section 12 provides that the prior 
law shall be inapplicable with certain exceptions which do 
not include any cases affected by orders issued on or after 
July 1, 1939. The result is that such orders, not protected 
by the saving clause, are now unsupported by any subsisting 
law and are unenforceable. I have considered in this con- 
nection the genera] saving clause in section 138 R.S. (U.S. C., 
title 1, sec, 29)** ‘ There are occasions when it may be applied 
notwithstanding the presence of a special saving clause. 
Hertz v. Woodman, 218 U.S. 205. I do not feel, however, 
that the courts would apply it in a case of this kind with the 
effect of bringing about an arbitrary discrimination not 
really intended by the Congress. 

“Since the Receivers are unwilling to abide by the order 
of October 17, 1989, and since it appears to me that it would 
be futile to attempt to enforce the order, I ndvise that you 


*Released for publication February 6, 1958, p. 542. 
**1 U.S.C. 109. 
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withdraw it and proceed to the issuance of a new order under 


the act of June 21, 1940.” In my opinion, for all the reasons - 
heretofore discussed, the same conclusion seems proper in 
this case arising under the amended statute. 


I would, therefore, advise you, in conformity with At- 
torney General Jackson’s advice to the Secretary in the 
earlier case, to withdraw your order of July 26, 1949, and 
to proceed to the issuance of a new order under the act of 
June 21, 1940, as amended. 

Sincerely, 
HERBERT BROWNELL, Jr. 


SUBSIDY PAYMENTS TO PROCESSORS OF DAIRY PRODUCTS 


Section 201 (c) of the Agricultural Act of 1949, 63 Stat. 1053, directing 
support of the price of whole milk, butterfat and the products of 
such commodities through loans on or purchases of the products 
of milk and butterfat does not authorize the Secretary of Agricul- 
ture to support the price of milk and butterfat to farmers by means 
of n program under which payments would be made to the proc- 
essors of dairy products in an amount equal to the difference be- 
tween the prevailing market price for such products and a price for 
such products which would reflect to farmers the intended level of 
price support for the milk and butterfat utilized in such products. 

The broader general powers lodged in the Commodity Credit Corpora- 
tion under the Commodity Credit Corporation Charter Act, 62 Stat. 
1072, cannot reasonably be deemed to enlarge the specific powers 
granted in section 201 (c) of the Agricultural Act of 1949 without 
nullifying the plain legislative provision and intent with respect to 
the methods by which the support program for these particular com- 
modities is to be effectuated. 

JUNE 9, 1954. 

Tue SECRETARY OF .AGRICULTURE. 

Dear Mr. Secretary: This is in reply to Under Secretary 
Morse’s letter of May 7, 1954, requesting my opinion on 
“whether the Secretary of Agriculture may support the price 
of milk and butterfat to farmers by means of a program 
under which payments would be made to the processors of 
dairy products in an amount equal to the difference between 
the prevailing market price for such products and a price for 
such products which would reflect to farmers the intended 
level of price support for the milk and butterfat utilized in 
such products.” 
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Section 201 (c) of the Agricultural Act of 1949, 63 Stat. 
1053 (7 U.S. C. Supp. V, 1446 (c) ), provides: 

“The price of whole milk, butterfat, and the products of 
such commodities, respectively, shall be supported at such 
level not in excess of 90 per centum nor less than 75 per 
centum of the parity price therefor as the Secretary deter- 
mines necessary in order to assure an adequate supply. Such 
price support shall be provided through loans on, or pur- 
chases of, the products of milk and butterfat.” 

The language of this section, which is mandatory, appears 
clear and unambiguous. It would seem on its face to direct 
that the price for whole milk, butterfat and the products of 
such commodities be supported “through loans on, or pur- 
chases of, the products of milk and butterfat.” Since no 
other method of price support is specified, application of the 
familiar rule of construction expressio unius exclusio alterius 
would seem to preclude payments to processors as envisaged 
in your question,as an alternative method of price support 
for those commodities. 

The legislative history of the act tends to support that view. 
Section 202 (a) of the Agricultural Act of 1948, 62 Stat. 1252, 
which pursuant to section 303 of that act (62 Stat. 1259) was 
to be effective on January 1, 1950, specifically provided: 
“Sec. 302 (a). The Secretary, through the Commodity 
Credit Corporation * * * and other means available to him, 
is authorized to support prices of agricultural commodities 
to producers through loans, purchases, payments, and other 
operations.” I understand from the opinion of your Solici- 
tor that under long-standing departmental construction the 
authority vested in the Secretary to support prices through 
“other operations” had been deemed to include authority to 
support prices through payments to processors of the differ- 
ence between the prevailing market price for the products 
and a price for such products as would permit the producer 
to obtain the intended level of price support. This author- 
ity was superseded by the more limited authority with re- 
spect to the instant commodities given the Secretary by sec- 
tion 201 (c) of the Agricultural Act of 1949, supra. There 
seems to be little room for doubt that the Congress so limited 
the Secretary’s authority knowingly after its attention had 
been focused on the issue. The Report of the House Com- 
mittee on Agriculture on H. R. 5345, which became the act, 
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succinctly pointed the issue, as follows: 

“This bill presents an issue which the Congress should 
settle before adjournment. It is one of the most important 
issues ever to face the farmers of fhe Nation, and, judging 
from the testimony presented to the committee, they await 
with serious concern the outcome. 

“The issue is: Will the type of program set out in this bill 
become effective on January 1, 1950, or will the Agricultural 
Act of 1948 (commonly and hereinafter referred to as the 
Aiken Act) become effective on that date? 

“In deciding that issue the Congress must determine— 

“(1) Unrestricted direct payments—Will the Secretary 
of Agriculture be given general, unlimited, unrestricted, and 
unrestrained authority to use the production payment method 
In supporting prices ? 

“The Aiken Act, section 202 (a), provides as follows: 

“*The Secretary, through the Commodity Credit Corpo- 
ration and other means available to him, is authorized to sup- 
port prices of agricultural commodities to producers through 
loans, purchases, payments, and other operations.’ ” 

“Hon. Carroll Hunter, Solicitor of the Department of 
Agriculture, testified as follows before the committee: 

“*The Aiken bill provides a wider choice of the means of 
price support, since it authorizes the Department to support 
the price of agricultural commodities to producers through 
loans, purchases, payments, and other operations, thus ex- 
pressly recognizing that it is possible to extend price support 
to producers by means of direct payments to the producers, a 
type of operation which the Department has not yet under- 
taken for price-support purposes.’ ” 

“Unlike the bill which the committee now recommends, 
the Aiken Act does not place any restrictions, conditions, or 
limitations on the authority of the Secretary of Agriculture 
in the use of production payments. * * * 

“The price-support alternative is now clear-cut; it is either 
H. R. 5345 or title II of the Aiken Act. This committee be- 
lieves that title II has such serious weaknesses as _ price- 
support legislation that enactment of H. R. 5345 is impera- 
tive.” (H. Rept. No. 998, 81st Cong., 1st sess., pp. 3, 15.) 
The change the Congress intended to effect with respect to 
the method of price support for these commodities is flatly 
stated in the Report of the Senate Committee on Agricul- 
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ture and Forestry on S. 2522, the Senate counterpart of H. R. 
5345, as follows: “The prices of milk and butterfat are to be 
supported only through loans on, and purchases of their 
products.” (S. Rept. No. 1091, 81st Cong., 1st sess., p. 3. 
See to the same effect S. Rept. No. 1130 on H. R. 5345, 81st 
Cong., 1st sess., p. 4, and House (Conference) Rept. No. 1459, 
81st. Cong., Ist sess., p. 16.) 

The subsection in the context of other relevant sections of 
the act seems to necessitate the same conclusion. The price 
support provisions with respect to other commodities in other 
sections of the act establish that when the Congress wished 
to broaden the authority granted in this field it- knew how to 
do so. Thus, sections 101, 201 (a) and (b), and 301 of the 
Agricultural Act of 1949 (63 Stat. 1051, 1052, 1053), in 
marked and direct contrast to section 201 (c), authorize the 
Secretary to support prices of other commodities not only 
through loans and purchases, but also through “other op- 
erations” which, as theretofore construed, meant payments 
of the kind here in question. When the authority to support 
the price for milk, butterfat and its products through “other 
operations” was withdrawn, there seems no reason to doubt 
that the Congress intended to preclude use of that method 
of price support for these commodities. 

Other relevant statutory provisions relating to the price 
support programs do not require a different conclusion. 
Section 5 (a) of the Commodity Credit Corporation Charter 
Act (62 Stat. 1072) empowers the Corporation to “support 
the prices of agricultural commodities through loans, pur- 
chases, payments, and other operations.” This provision 
was not changed when the Charter Act was amended in other 
respects by Public Law 85, 81st Cong., 63 Stat. 154. Section 
401 (a) of the Agricultural Act of 1949 (63 Stat. 1054) di- 
rects that “the Secretary shall provide the price support au- 
thorized or required herein through the Commodity Credit 
Corporation and other means available to him.” However, 
I agree with your Solicitor that the broader general powers 
lodged in the Commodity Credit Corporation under the 
Charter Act cannot reasonably be deemed to enlarge the spe- 
cific powers granted in section 201 (c), which treats specially 
with this subject, for to do so would be to nullify pro tanto 
the plain legislative provision and intent with respect to the 
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methods by which the support program for these particular 
commodities is to be effectuated. 

Accordingly, I am in agreement with the opinion of your 
Solicitor that under existing law you are limited to loans on 
and purchases of dairy products in supporting the price of 
milk and butterfat to producers, and I would, therefore, an- 
swer your specific question in the negative. 

Sincerely, 
HERBERT BROWNELL, Jr. 





VALIDITY OF PROPOSED ELECTRIC UTILITY CONTRACT 
BETWEEN ATOMIC ENERGY COMMISSION AND A PRIVATE 
COMPANY 


The Atomic Energy Commission is authorized by the Atomic Energy 
Act of 1954, approved August 30, 1954, c. 1073, 68 Stat. 919, to enter 
into a long-term contract with the Mississippi Valley Generating 
Company whereby that Company will provide electric utility service 
to the Commission or to the Tennessee Valley Authority in replace- 
ment of electric utility service furnished to the Commission by the 
Authority, in connection with the construction or operation of the 
Oak Ridge, Paducah, and Portsmouth installations of the 
Commission. 

The proposed contract satisfies the provision of section 165.b of the 
Atomic Bnergy Act of 1954 that no contract entered into under 
the authority of the act shall provide for direct payment or direct 
reimbursement by the Commission of any Federal income taxes on 
behalf of any contractor performing the contract for profit. 

No opinion is expressed upon questions within the jurisdiction of regu- 
latory bodies, the approval of which may be required in accordance 
with the provisions of section 8.15 of the contract. 


Ocroser 20, 1954. 
Hon. Lewis L. Strauss, 
Chairman, Atomic Energy Commission. 


Dear Mr. Strauss: In connection with the Commission’s 
request of October 1, 1954, contained in Mr. Joseph Camp- 
bell’s letter to me of that date as Acting Chairman of the 
Commission, the President has authorized me to furnish you 
with an opinion with respect to the validity of the proposed 
power contract between the Atomic Energy Commission and 
the Mississippi Valley Generating Company. I also have 
your letter of October 5, 1954, enclosing a copy of the Oc- 
tober 1, 1954, proof of the contract and stating that it has 
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been agreed between the parties to revise the last “Whereas” 
clause of the contract on page 3 to read as follows: 

‘“Whereas, this contract is authorized by and executed pur- 
suant to the Atomic Energy Act of 1954, for the purpose of 
providing electric utility service to the AEC, or to TVA in 
replacement of electric utility service furnished to the AEC 
by TVA, in connection with the construction or operation of 
the Project ;” 

Mr. Campbell’s letter states that the particular question as 
to which my opinion is desired relates to the authority of 
the Atomic Energy Commission to enter into the contract, 
with special reference to sections 164 and 165.b of the Atomic 
Energy Act of 1954, approved August 30, 1954, c. 1073, 68 
Stat. 919. Section 164 deals with the authority of the 
Atomic Energy Commission to enter into long-term power 
contracts; section 165.b prohibits the Commission in connec- 
tion with any contract entered into under the authority of 
the act from making direct payment or direct reimburse- 
ment of any Federal income tax on behalf of the contractor. 
Mr. Campbell, with his letter of October 1, has transmitted 
a copy of an opinion of the General Counsel of the Commis- 
sion in which the Genera] Counsel concludes that the Com- 
mission has the power and authority to execute the contract 
and that its provisions relating to Federal income tax are not 
in conflict with the requirements of section 165.b, supra. 

It appears that without a contract such as this, the Atomic 
Energy Commission as an agency of the United States might 
be required to exercise its rights as a priority customer under 
the Tennessee Vallev Authority Act (16 U.S. C. § 831, e¢ seq.) 
and demand from the Tennessee Valley Authority the amount 
of power to be developed by the plant to be erected pursuant 
to the contract. This would seriously affect the present cus- 
tomers of TVA now receiving that power. 

I have examined the contract and it is my opinion that 
the Atomic Energy Commission’s authority to execute it can- 
not be questioned and that none of its provisions offends 
section 165.b of the Atomic Energy Act of 1954. As to the 
first question, it will be noted that the contract states at page 
2 that it is predicated on a proposal whereby the Mississippi 
Valley Generating Company (the Company) will construct 
and own a generating station of a stated net capability (ap- 
proximately 650,000 kilowatts) and will furnish 600,000 kilo- 
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watts (even though one unit in the generating station may be 
out of service) to the Atomic Energy Commission (AEC), 
“or to the Tennessee Valley Authority (herein called TVA) 
for account of the AEC in replacement of power furnished 
by TVA tothe AEC.” Thecontract further states in the last 
“WHEREAS” clause on page 3 as now revised that it “is 
authorized by and executed pursuant to the Atomic Energy 
Act of 1954, for the purpose of providing electric utility serv- 
ice to the AEC, or to TVA in replacement of electric utility 
service furnished to the AEC by TVA, in connection with 
the construction or operation of the Project.” Section 1.09 
(Article I, Definitions) defines the term “Project” as follows: 

“Project shall mean the Oak Ridge installation, the Padu- 
cah installation, or the Portsmouth installation of the AEC 
or any other installation for which it may become lawful 
for the AEC to receive electric utility service under this 
contract.” 

Section 164 of the Atomic Energy Act of 1954 reads, so far 
as presently pertinent: 

“Electric Utility Contracts—The [Atomic Energy] Com- 
mission is authorized in connection with the construction or 
operation of the Oak Ridge, Paducah, and Portsmouth in- 
stallations of the Commission * * * to enter into new con- 
tracts * * * toprovide for electric utility services for periods 
not exceeding twenty-five years, and such contracts shall 
be subject to termination by the Commission upon payment 
of cancellation costs as provided in such contracts * * *. 
The authority of the Commission under this section to enter 
into new contracts or modify or confirm existing contracts 
to provide for electric utility services includes, in case such 
electric utility services are to be furnished to the Commission 
by the Tennessee Valley Authority, authority to contract with 
any person to furnish electric utility services to the Tennes- 
see Valley Authority in replacement thereof. * * *” The 
conference report on the bill which became the Atomic 
Energy Act of 1954 (H. R. 9757), explains that the last sen- 
tence in the above quotation was a Senate amendment and 
that it “authorized the Commission to enter into contracts 
to provide for replacement to the Tennessee Valley Authority 
of electric utility services furnished by TVA to the Com- 
mission in accordance with the basic authority * * *.” 
H. Rept. No. 2666, 83d Cong., 2d sess. p. 50. The “basic 
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authority” referred to is that provided by section 164. bid. 
I have no doubt that the contract, which specifically states 
as its purpose the providing of electric utility services to the 
Commission, or to TVA for the account of the Commission, ~ 
in replacement of electric utility service furnished to the 
Commission by TVA in connection with the construction or 
operation of the Commission’s installations at Oak Ridge, 
Paducah, or Portsmouth, is manifestly within the scope of 
the authority conferred upon the Commission by section 164. 
It may be noted that under the language of section 1.09 of 
the contract, defining the term “Project,” it would be pos- 
sible to extend the contract to installations of the Commis- 
sion other than those at Oak Ridge, Paducah, and Ports- 
mouth should such extension become lawful on some future 
occasion. It is plain, however, that a provision for future 
extension of the contract cannot affect its validity under 
existing law. 

Section 165.b of the Atomic Energy Act of 1954 provides 
that “No contract entered into under the authority of this 
Act shall provide, * * * for direct payment or direct reim- 
bursement by the Commission of any Federal income taxes 
on behalf of any contractor performing such contract for 
profit.” ‘The conference report on the measures states with 
respect to the foregoing that “It was the intention * * * to 
prohibit the direct payment of Federal income taxes to con- 
tractors of the Commission, but it was not the intention 
* * * to bar inclusion of such taxes in the computation or 
adjustment of the base rate or cost structure of the Commis- 
sion contract.” H. Rept. No. 2666, supra, p. 50. I find noth- 
ing in the contract which, in my judgment, violates the 
prohibition of section 165.b against direct payment or direct 
reimbursement by the Commission of Federal income taxes. 

The provisions of the contract which appear to me to be 
of possible relevance in the consideration of section 165.b 
appear in sections 4.01 (p. 11), 4.03 (p. 12), 4.09 (p. 18), 
and 4.11 (p. 20). Section 4.01, in fixing the amount of the 
“Base Capacity Charge” at $9,052,050 per year, states that 
such charge takes into account certain cost factors including 
“costs with respect to Federal income taxes.” All of these 
costs are said to be “described or referred to in Appendix 
C” of the contract. That appendix discloses that in com- 
puting the costs included in the Base Capacity Charge the 
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sum of $536,250 was assigned to the Federal income tax 
component of such costs, this on the basis of an assumed 
rate of return of 9 per cent on an equity capital of $5,500,000, 
or $495,000, in respect of which the applicable tax rate, under 
existing law, would be 52 per cent. The contract also shows 
in Appendix C that the Company’s total investment is esti- 
mated at $107,250,000, and that the cost of the borrowed 
money portion thereof is figured at 5.437 per cent, to take care 
of interest at 314 per cent and the annual amortization 
charges. In this connection I am advised that it is antici- 
pated that such amortization charges will be substantially 
offset by the annual charge for depreciation of the facilities. 
It would appear, therefore, that the Base Capacity Charge 
has been computed on the basis that the Company’s net profit 
should not exceed 9 per cent on its equity investment of 
$5,500,000. The provisions of section 4.01, in my judgment, 
do not conflict with the requirements of section 165.b, and 
they are clearly within the intention of Congress, as re- 
flected in the conference report cited above, that it is appro- 
priate to include the factor of Federal income taxes in the 
computation of the base rate structure of the contract. It 
is clear, of course, that fixing the figure of $536,250 as the 
Federal income tax component of the Base Capacity Charge 
does not suggest that the actual tax which the Company 
may be required to pay will necessarily be that amount. 

Nor can it be argued, in my opinion, that any of the provi- 
sions of the other sections referred to above offend the re- 
quirements of section 165.b. As has already been noted, the 
contract sets the Federal income tax component of the base 
rate structure at $536,250 initially. Paragraph 2 of section 
4.03 provides a formula for adjustment of this component 
to reflect such changes as may occur with respect to the esti- 
mated tax rates. Section 4.09 recites that the rate structure 
will be sufficient to permit the Company to retire its indebted- 
ness, in which regard it was assumed that the Company will 
be able to obtain a Treasury ruling authorizing it to deduct 
depreciation on a sinking fund basis. It is provided, how- 
ever, that should such a ruling not be obtained, the parties 
will agree to revise the rate structure so as to enable the 
Company to meet its debt retirement obligations. Finally, 
section 4.11 establishes as part of the base cost structure of 
the contract a replacement reserve; AEC is required to make 
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payments into this reserve of amounts which, after deduc- 
tion of any Federal income taxes that may be assessed on such 
payments, will give the Company sufficient funds to enable it 
to make the replacements necessary to keep its facilities in 
“a ddpendable and efficient operating condition.” It is my 
opinion that none of these sections violates the requirements 
of section 165.b and that they plainly comport with the 
intent of that section, which, as has been pointed out above, 
is to permit Federal income taxes to be included in the com- 
putation or adjustment of the base rate or cost structure of 
the contract. | 
It should be expressly understood that this opinion does 
not consider in any manner questions which are within the 
jurisdiction of regulatory bodies, such as the Securities and 
Exchange Commission, the Federal Power Commission and 
any State bodies, the approval of which may be required 
in accordance with the provisions of section 8.15 of the 
contract. | 
Sincerely, 
HERBERT BROWNELL, Jr. 


PREFERENCE FOR UNITED STATES MERCHANT VESSELS 
APPLICABLE TO SALES OF SURPLUS AGRICULTURAL COM- 
MODITIES FOR FOREIGN CURRENCIES 


The act of August 26, 1954, 68 Stat. 882, amended section 901 of the 
Merchant Marine Act of 1986, as amended, to provide a preference 
for United States-flag commercial vessels in the transportation of 
ocean cargoes where the United States inter alia guarantees the 
convertibility of foreign currencies in connection with the furnish- 
ing of commodities. 

The United States guarantees the convertibility of foreign currencies 
within the meaning of the act of August 26, 1954, in connection with 
the sale of surplus agricultural commodities for foreign currencies 
pursuant to Title I of the Agricultural Trade Development and 
Assistance Act of 1954 (Public Law 480, 88d Congress) and the 
regulations to be issued thereunder. 


DeEceMBER 15, 1954. 
THe PRESIDENT. 
My pear Mr. Presipent: I have the honor to comply with 


your request for my opinion on the question whether the 
provision of Public Law 664, 83d Congress, approved August 
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26, 1954 (68 Stat. 882), relating to the guarantee of convert- 
ibility of foreign currencies, has application to sales of sur- 
plus agricultural commodities for foreign currency pursuant 
to Title I of Public Law 480, 83d Congress (the Agricultura] 
Trade Development and Assistance Act of 1954), approved 
July 10, 1954. 

Public Law 664 amends section 901 of the Merchant Ma- 
rine Act, 1936, as amended, to codify and extend in perma- 
nent legislation various preferences provided in existing law 
for United States-flag commercial vessels in the transporta- 
tion of certain ocean cargoes. The statute provides in per- 
tinent part: 

“(b) whenever the United States shall procure, contract 
for, or otherwise obtain for its own account, or shall furnish 
to or for the account of any foreign nation without provision 
for reimbursement, any equipment, materials, or commodi- 
ties, within or without the United States, or shall advance 
funds or credits or guarantee the convertibility of foreign 
currencies in connection with the furnishing of such equip- 
ment, materials, or commodities, the appropriate agency or 
agencies shall take such steps as may be necessary and 
practicable to assure that at least 50 per centum of the gross 
tonnage of such equipment, material, or commodities (com- 
puted separately for dry bulk carriers, dry cargo liners, and 
tankers), which may be transported on ocean vessels shall be 
transported on privately owned United States-flag com- 
mercial vessels * * *,” [Italics supplied.] Title I of Pub- 
lic Law 480 authorizes the sale of surplus agricultural 
commodities for foreign currency. Section 101 empowers 
the President to negotiate and carry out agreements with 
friendly foreign nations for that purpose subject to pre- 
scribed standards including a direction that private trade 
channels be used to the maximum extent practicable for sales 
from both privately owned and Commodity Credit Corpora- 
tion stocks. Section 102 (a) directs the Commodity Credit 
Corporation, in accordance with regulations issued by the 
President, to make available funds to finance the sale and 
exportation of such commodities. Section 102 (b) provides 
in pertinent part: | 

“In order to facilitate and maximize the use of private 
channels of trade in carrying out agreements entered into 
pursuant to this Act, the President may, under such regula- 
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tions and subject to such safeguards as he deems appropriate, 
provide for the issuance of letters of commitment against 
funds or guaranties of funds supplied by the Commodity 
Credit Corporation * * *. Such letters of commitment, 
when issued, shall constitute obligations of the United States 
and moneys due or to become due thereunder shall be assign- 
able under the Assignment of Claims Act of 1940. * * *” 
Section 103 authorizes appropriations not in excess of $700,- 
000,000 to reimburse the Corporation for its investment in 
commodities and “al] costs incurred by the Corporation in 
making funds available to finance the exportation of surplus 
agricultural commodities pursuant to this title.” Section 104 
authorizes the President to make agreements with friendly 
nations for the use abroad of the foreign currency acquired 
under the sales program for one or more of the purposes spec- 
ified in the section. Section 105 provides that foreign cur- 
rency received under the provisions of Title I shall be depos- 
ited in a special account to the credit of the United States. 

Regulations for the administration of the program have 
not yet been issued. However, it is my understanding that 
under the regulations to be issued surplus sales, whether from 
Commodity Credit Corporation or privately-owned stocks, 
will be made through private suppliers in accordance with 
the statutory directive to use private trade channels to the 
maximum practicable extent in the effectuation of this pro- 
gram. It is my further understanding that the proposed 
regulations will provide, in substance, that the Commodity 
Credit Corporation will issue letters of commitment, as au- 
thorized by section 102 (b), to domestic banks in favor of 
approved foreign importers; private suppliers will be paid 
dollars by such banks upon presentation of appropriate ex- 
-_port documents; the foreign importer will deposit the sales 
price in foreign currency in a special account to the credit of 
the United States abroad as provided in section 105 when the 
exported commodities are delivered ; and upon completion of 
the transaction the Corporation will reimburse the domestic 
banks in dollars for payments made against the letters of 
commitment issued by the Corporation. 

The precise question is whether within the meaning of 
Public Law 664 the United States guarantees the convertibil- 
ity of foreign currencies in connection with the sale of sur- 
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plus agricultural commodities pursuant to Title I of Public 
Law 480 and the regulations to be issued thereunder. 

It would seem reasonably plain that in financing the exe- 
cution of the Title I program, as authorized by section 102 
of Public Law 480, through private suppliers, the United 
States undertakes to make dollars available to private sup- 
pliers in an amount equivalent to the agreed value of foreign 
currencies paid for surplus agricultural commodities. It 
also seems plain that such dollar financing is vital and in- 
tegral to the statutory scheme, since no one could reasonably 
expect that private suppliers would sell surplus commodities 
either from their own stocks or those acquired from the Gov- 
ernment for foreign currencies paid to the Government, as 
provided by the statute, absent this assurance of receipt of 
the dollar equivalent. lt is my opinion that the Congress 
intended the so-called 50-50 preference of Public Law 664 
to apply to programs so financed, and that the phrase “guar- 
antee the convertibility of foreign currencies,” reasonably 
construed in context, expresses that intention. A number 
of considerations impel me to that conclusion. 

In cognate statutes, the Congress has expressly provided a 
similar preference. Section 106 of the Mutual Security Ap- 
propriations Act, 1954, 67 Stat. 478 (Public Law 218, 83d 
Congress, approved August 7, 1953), carried such preference 
provision. It is my understanding that the preference was 
administratively applied to surplus agricultural commodities 
sold for foreign currencies with dollar financing under sec- 
tion 550 of the Mutual Security Act of 1951, as added by 
Public Law 118, 88d Congress, approved July 16, 1953, 67 
Stat. 152. It may be observed in this connection that the 
Title I Public Law 480 program under consideration stems 
directly from the earlier section 550 program enacted by the 
same Congress. The Senate report on S. 2475, which, after 
amendment, became Public Law 480, states: 

“The bill would authorize the President (1) to sell surplus 
agricultural commodities for foreign currencies, and (2) to 
convert into dollars foreign currencies acquired by private 
exporters of such commodities. These operations would be 
carried out in accordance with the provisions of section 550 
(b), (c) (d), and (e) of the Mutual Security Act of 1951, as 
added by Public Law 118, 83d Congress, 1st session (set out 
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herein as exhibit B); ard local currencies acquired under 
section 3 (a) and (b) would be transferred to the President 
for use as provided in section 550 (b), (c), (d), and (e).” 
(Senate Report. No. 642, 83d Congress, Ist session, p. 1) 
Moreover, in section 106 of the Mutual Security Appropria- 
tions Act, 1955, 68 Stat. 1219 (Public Law 778, 83d Congress, 
approved September 3, 1954), the same express provision in- 
eluded in the previous year’s appropriation act was made 
applicable to expenditures during the fiscal year 1955 under 
the Mutual Security Act of 1954 (Public Law 665, 83d 
Congress, approved August 26, 1954), including expendi- 
tures authorized under section 402 of that act “to finance the 
export and sale for foreign currencies of surplus agricul- 
tural commodities * * * or products transferred pursuant 
to the Agricultural Trade Development and Assistance Act 
of 1954, and in accordance with the standards as to pricing 
and the use of private trade channels expressed in section 101 
of said Act.” 

In the face of this unequivocal course of legislative action, 
it would in my Judgment require the clearest kind of showing 
in order to impute to the Congress an intent to exclude the 
Title I Public Law 480 program, as applied, from the reach 
of the general, permanent, preference embodied in Public 
Law 664. Such showing is not present here. On the con- 
trary, it was patently the basic purpose of Public Law 664 to 
codify and broaden existing preferences, not to derogate 
from them. 

The whole tenor of the legislative history of Public Law 
664 tends to support that view. The Senate Report on S. 
3233, which became Public Law 664, describes the policy of 
the bill as follows: 

“The basic policy the bill thus would incorporate into 
permanent legislation has been proclaimed by the Congress 
in the Merchant Marine Acts of 1920, 1928, and 1936, and in 
the Merchant Ship Sales Act of 1946. The principle of ‘at 
least 50 percent’ is more specifically laid down in the various 
foreign economic and military provisions of recent years, as 
follows: 

“1, Economic Cooperation Act of 1948, and the ECA 
Amendments, 1949 (Public Law 47, 81st Cong.). 

“2. Korean Aid Act (Public Law 447, 81st Cong.). 
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“3. Yugoslavia Emergency Relief Assistance Act of 1950 
(Public Law 897, 81st Cong.). 

“4, India Emergency Food Aid Act of 1951 (Public Law 
48, 82d Cong.). 

“5. Mutual Defense Assistance Act (Public Law 329, 81st 
Cong.). 

“6. Mutual Security Act of 1951 (Public Law 165, 82d 
Cong.). 

“7, Pakistan wheat bill (Public Law 77, 83d Cong.).” 
(Senate Report No. 1584, 88d Congress, 2d session, pp. 1-2) 

The same report summarizes the intended coverage of the 
bill as follows: 

“The committee is convinced that the bill, S. 3233, as re- 
ported, is desirable as a codification and extension of present 
provisions in the several foreign economic and military-aid 
statutes in that— 

“(a) It lays down a permanent, uniform policy for all 
current and future aid programs; 

“(b) It plugs existing loopholes, particularly with respect 
to offshore purchasing, and programs financed in any way 
by Federal funds; 

“(c) It eliminates the f. 0. b. (shipside delivery) and 
c. a. f. (cargo and freight) procedures by which a high per- 
centage of exports from this country, and offshore purchases 
contracted for, financed, or furnished by the United States, 
have been routed in foreign vessels in violation of the spirit 
if not the letter of existing cargo-preference legislation. 

“We believe there is no substance to the objection raised 
by the representative of the Foreign Operations Administra- 
tion against the convertibility of foreign currency pro- 
vision. The bill does not relate in any way to convertibility 
of United States investments abroad. It applies only to 
cargoes furnished to foreign nations where our Government 
agrees to pay the dollar equivalent of the cost of the cargoes, 
and where there is governmental transfer of American com- 
modities in exchange for local foreign currencies, which is 
now outside the provisions of existing foreign aid legisla- 
tion.” (ibid. p. 5) 

The House Report on S. 3233 is to substantially the same 
effect as follows: 

“The bill applies in four kinds of situations: (1) Where 
. the United States procures, contracts, or otherwise obtains 
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for its own account equipment, materials, or commodities; 
(2) furnishes equipment, materials, or commodities to or 
for the account of any foreign nation without provision for 
reimbursement; (3) advances funds or credits; or (4) 
guarantees the convertibility of foreign currencies in con- 
nection with the furnishing of such equipment,:materials, or 
commodities. It has no application to purely commercial 
transactions where a broker or exporter sells to a firm abroad 
without the participation of the United States Government.” 
(House Report No. 2329, 83d Congress, 2d session, pp. 1-2) 
Thus, it would seem that the two committees of the Congress 
which handled the bill have quite clearly said that where 
dollar financing by the Government is an integral part of the 
‘program, as here, the preference provided is intended to 
apply. 

The “guarantee” language used in the statute is reasonably 
susceptible of a construction which gives effect to the mani- 
fest legislative purpose. One of the conventional usages of 
the verb “to guarantee” is to undertake to do something— 
in this instance, to make available in dollars to private sup- 
pliers the equivalent of foreign currencies paid for commodi- 
ties under the Title I Public Law 480 program. Another 
more technical, dictionary, definition of “guarantee” requires 
the existence of a primary obligor, whose obligation is guar- 
anteed, a situation apparently contemplated in the invest- 
ment guaranty program authorized under other foreign eco- 
nomic legislation but not present here. I cannot adopt the 
view, however, that the Congress intended the meaning of 
“guarantee” in this context to be so circumscribed, when an- 
other broader, conventional, meaning is more consonant with 
the plain statutory purpose. For similar reasons the courts 
have declined to “make a fortress out of the dictionary” and 
have “consistently refused to pervert the process of inter- 
pretation by mechanically applying definitions in unin- 
tended contexts.” Farmers Irrigation Co. v. McComb, 337 
U. S. 755, 764. Nor do I believe that because in accordance 
with the provisions of sections 104 and 105 only the Govern- 
ment uses and receives the foreign currencies paid for com- 
modities sold, there is no conversion of such foreign curren- 
cles within the contemplation of Public Law 664. To so 
regard it would be to make the form rather than the sub- 
stance of the transaction the test of statutory coverage in 
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derogation of the plain statutory purpose. As I have hereto- 
fore pointed out, the dollar tinance authorization of Public 
Law 480 is integral to the statutory scheme, and I entertain 
little doubt, therefore, that the Congress intended such a 
transaction to be regarded as a conversion within the mean- 
ing of the words used in Public Law 664 whether the Govern- 
ment pays the dollar equivalent to a private supplier with 
or without passing the foreign currency paid through his 
hands. 

In sum, while the applicability of the 50 percent prefer- 
ence to the Title I Public Law 480 program, as administered, 
seems beyond cavil fully consistent with the purpose of Pub- 
lic Law 664, it is by no means clear that it is inconsistent with 
the declared foreign trade development policy of Public 
Law 480. This seems so, because under the program, as it is 
to be applied, such preference would result in no dollar drain 
on the dollar reserves of importing nations for transporta- 
tion costs in American bottoms, since such dollar costs will 
be paid by the United States. However, even if it were to 
be regarded in any degree inconsistent, my conclusion would 
not be altered by reason of the fact that, as hereinabove dis- 
cussed, the Congress has already provided for the applica- 
bility of such preference to programs comparable in purpose, 
operation, and dollar finance. 

It is my opinion, therefore, that if the Title I Public Law 
480 program is administered, as envisaged, the United States 
under that law guarantees the convertibility of foreign cur- 
rencies in connection with the furnishing of commodities 
within the meaning of Public Law 664. Accordingly, the 
preference provided must be given effect. 

Respectfully, 
HERBERT BROWNELL, JR. 





SUBSIDY PAYMENTS TO PROCESSORS OF DAIRY PRODUCTS 


Section 201 (c) of the Agricultural Act of 1949, as amended by the 
Agricultural Act of 1954, does not authorize subsidy payments to 
processors of dairy products as a method of price support for milk 
and butterfat. The legislative history of the 1954 amendment estab- 
lishes that Congress considered such direct payments as an alterna- 
tive method of price support and again deliberately declined to 
authorize them. 

No opinion is expressed upon the scope of the Secretary’s authority 
under section 201 (c), as amended, to dispose of surplus stocks of 
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dairy products owned by the Commodity Credit Corporation or on 

the legality of any particular disposal method. 

DECEMBER 28, 1954. 
THe SECRETARY OF AGRICULTURE. 

My peak Mr. Secretary: This is in reply to your request 
of October 19, 1954, for my opinion as to “whether section 
201 (c) of the Agricultural Act of 1949 as amended by the 
Agricultural Act of 1954 authorizes the Secretary of Agri- 
culture to support the price of milk and butterfat by means 
of a program under which payments would be made to 
processors of dairy products in an amount equal to the 
difference between the prevailing market price for such prod- 
ucts and a price therefor which would reflect to producers 
the intended level of price support for milk and butterfat 
utilized in such products.” 

Section 201 (c), as amended, provides: 

“(c) The price of whole milk, butterfat, and the products 
of such commodities, respectively, shall be supported at such 
level not in excess of 90 per centum nor less than 75 per 
centum of the parity price therefor as the Secretary deter- 
mines necessary in order to assure an adequate supply. Such 
price support shall be provided through loans on, or pur- 
chases of, milk and the products of milk and butterfat, and 
for the period ending March 31, 1956, surplus stocks of dairy 
products owned by the Commodity Credit Corporation may 
be disposed of by any methods determined necessary by the 
Secretary. Beginning September 1, 1954, and ending June 
30, 1956, not to exceed $50,000,000 annually of funds of the 
Commodity Credit Corporation shall be used to increase the 
consumption of fluid milk by children in non-profit schools of 
high school grade and under.” 

I have noted from the submission that your Solicitor has 
concluded that section 201 (c), as amended, does not author- 
ize you to support prices to producers through payments to 
processors of dairy products directly or “through the device 
of a ‘wash sale’ operation under which Commodity Credit 
Corporation would purport to purchase dairy products and 
simultaneousiy sell them back to the processor at a price 
lower than the purchase price, making a payment to the 
processor of the difference between the purported purchase 
and resale prices.” It is assumed that the latter conclusion 
rests on the use of the so-called wash sale operation to cir- 
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cumvent the legislative purpose in not authorizing subsidy 
payments as a method of price support. 

As you indicate, in my opinion of June 9, 1954, I advised 
you that section 201 (c) prior to the 1954 amendment did not 
authorize direct payments to processors as a method of price 
support for milk and butterfat (41 Op. A.G. 183). The 

section as then written authorized such support only through 
loans on and purchases of dairy products. In the 1954 
amendment those methods of support were the only ones 
expressly provided although milk was added to the commodi- 
ties which could be so supported. 

The legislative history of the 1954 amendment leaves no 
doubt that this was done advisedly. The Congress considered 
direct payments as an alternative method of price support, 
as it had in the past, and again deliberately declined to au- 
thorize them. H. R. 9680, which after amendment became the 
1954 act, as reported by the House Committee on Agriculture, 
gave the Secretary authority to support prices of whole 
milk, butterfat, and their products through loans, purchases, 
and until March 31, 1956, “other operations.” The term 
“other operations” as understood by the committee meant 
direct payments to producers and processors (H. Rept. No. 
1927, 88d Cong., 2d sess., pp. 2, 24; Cf. 41 Op. A.G. 183, 
p. 2). The Senate bill S. 3052, as reported by the Senate 
Committee on Agriculture and Forestry, was even more 
unequivocal on the point. It provided for the support of 
these commodities through loans, purchases “or for the pe- 
riod ending August 31, 1956, payments to the producers or 
processors of, milk, butterfat, and the products of milk and 
butterfat” (S. Rept. No. 1810, 83d Cong., 2d sess., pp. 10, 3, 
46). After debate, the Senate adopted an amendment by 
Senator Aiken which inter alza struck the authorization to 
support prices through payments to producers and proces- 
sors. (100 C. R. 13168.) This was done after the Senate 
had rejected an amendment offered by Senator Thye which 
would have substituted the House bill provision including 
the “other operations” language (Ibid. 13165, 13167). When 
the bills went to conference, the provision of the Senate bill 
authorizing price support only through loans and purchases 
was retained, although a new provision, according the Sec- 
retary broad authority to deal with the closely related prob- 
lem of disposal of surplus dairy stocks, was added to the 
section, as follows: “and for the period ending March 31, 
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1956, surplus stucks of dairy products owned by the Com- 
modity Credit Corporation may be disposed of by any 
methods determined necessary by the Secretary.” The sig- 
nificance of this conference committee action is explained in 
the Conference Report as follows: 

“The substitute amendment retained the House provision 
authorizing the use of not to exceed $50 million annually of 
Commodity Credit Corporation funds for the next 2 years 
to increase the consumption of fluid milk by school children 
and the inclusion of ‘milk’ along with ‘the products of milk 
and butterfat’ as eligible for price-support loans or pur- 
chases. The amendment makes no other change in the 
method of price supports but provides that until March 31, 
1956, the Secretary may use ‘any method’ he determines to 
be necessary to dispose of surplus stocks of dairy products 
owned by the Commodity Credit Corporation.” (H. R. No. 
2664, 83d Cong., 2d sess., p. 22) In the debate in the House 
on the Conference Report, in reply to an inquiry whether 
the words “any method” contained in the disposal authoriza- 
tion included subsidy payments to producers and processors, 
Mr. Hope, who had charge of the bill, replied: 

“Mr. Horr. It is a broad term but I do not believe that it 
could be interpreted to mean subsidy payments to producers. 
However, I think it could be interpreted to mean subsidy 
payments to processors in connection with the disposition of 
stocks that are already in their hands, something along the 
line of the plant payment plan that has been previously dis- 
cussed and with which the gentleman is familiar.” (100 
C. R. 14029) | 

It would seem reasonably plain from the foregoing that, 
whatever other authority it may confer, the new disposal 
provision was not intended as an authorization to make pay- 
ments to producers and processors as a means of price sup- 
port, as such. | 

I would, therefore, upon all the considerations discussed, 
agree with your Solicitor and answer your specific question 
in the negative. In reaching this conclusion I, of course, do 
not pass either upon the scope of your authority under section 
201 (c), as amended, to dispose of surplus stocks of dairy 
products owned by the Commodity Credit Corporation or 
the legality of any particular disposal method. 

Sincerely, 


HERBERT BROWNELL, JR. 
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CORRECTION OF MILITARY AND NAVAL RECORDS 


Section 207 of the Legislative Reorganization Act of 1946, 65 Stat. 
655, authorizes the correction of a veteran’s military record to show 
the timely filing of an application for adjusted service benefits under 
the World War Adjusted Compensation Act, as amended (43 
Stat. 121; 88 U. S. C. 591, et seq.), where a dishonorable discharge, 
subsequently changed to “honorable” to remove an injustice, pre- 
cluded effective, timely, application by the veteran. 

A certificate issued by the Secretary of the Army on the basis of the 
veteran’s corrected record satisfies the requirement of section 303 
of the World War Adjusted Compensation Act, as amended, and 
the Administrator of Veterans’ Affairs is authorized to proceed 
upon the Secretary’s certificate to extend the benefits provided by 
that act to the veteran. 

DECEMBER 29, 1954. 

Tue SECRETARY OF THE ARMY. 

My pear Mr. Secretary: This is in reply to your request 
for my opinion on the question “Is the Administrator of 
Veterans’ Affairs required to honor the substitute certificate 
issued by the Secretary of the Army on August 13, 1953 
(inclosure 9 to said letter of May 7, 1954), and proceed to 
extend to Mr. Hamel the benefits provided for in the World 
War Adjusted Compensation Act, as amended?” The ques- 
tion involves a construction of section 207 of the Legislative 
Reorganization Act of 1946, as amended (60 Stat. 837, 65 
Stat. 655;5 U.S. C. 191a, 275), and the World War Adjusted 
Compensation Act, as amended (43 Stat. 121; 38 U.S. C. 
591, et seg.) , in their application to the case of Paul G. Hamel. 

Section 207 of the Legislative Reorganization Act of 1946, 
as amended, provides in pertinent part: 

“(a) The Secretaries of the Army, Navy, and Air Force, 
and the Secretary of the Treasury (with respect to the 
Coast Guard), respectively, under procedures set up by them, 

and acting through boards of civilian officers or employees 

of their respective Departments, are authorized to correct 
any military or naval record where in their judgment such 
action is necessary to correct an error or remove an injustice, 
and corrections so made shall be final and conclusive on all 
officers of the Government except when procured by means 
of fraud * * *.” 

The World War Adjusted Compensation Act, as amended, 
provides in pertinent part: 

“Section 302. (a) A veteran may receive the benefits to 
which he is entitled by application claiming the benefits of 
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this Act, filed with the Secretary of War, if he is serving in, 
or his last service was with, the military forces; or filed with 
the Secretary of the Navy, if he is serving in, or his last 
service was with, the naval forces. 

“(b) Such application shall be made and filed on or before 
January 2, 1940, (1) personally by the veteran, or (2) in case 
physical or mental incapacity prevents the making or filing 
of a personal application, then by such representative of the 
veteran and in such manner as may be by regulations pre- 
scribed. An application made by a person other than the 
representative authorized by any such regulation, or not filed 
on or before January 2, 1940, shall be held void. * * * 

“Section 303. (a) As soon as practicable after the receipt 
of a valid application the Secretary of War or the Secretary 
of the Navy, as the case may be, shall transmit to the Ad- 
ministrator of Veterans’ Affairs (hereinafter in this chapter 
referred to as the Administrator) the application and a 
certificate setting forth— 

“(1) That a valid application has been received ; 

“(2) That the applicant is a veteran; 

“(3) His name and address; 

“(4) The date and place of his birth; and 

“(5) The amount of his adjusted-service credit. 

“(b) Upon receipt of such certificate the Administrator 
shall proceed to extend to the veteran the benefits provided 
for in Title IV or V.” 

The material facts are not in dispute. Private Paul G. 
Hamel served in the Army from July 25, 1917, to April 30, 
1919. He was tried on February 13, 1919, by a general court 
martial in France on a charge of having abandoned his 
company in the face of the enemy, to which charge he en- 
tered a plea of not guilty. He was found guiity and sen- 
tenced to dishonorable discharge, forfeiture of pay and al- 
lowances, and one year’s confinement at hard labor. The 
sentence was approved on April 26,1919. On April 30, 1919, 
he was given a dishonorable discharge. 

On April 19, 1951, Hamel applied, pursuant to the provi- 
sions of section 207 of the Legislative Reorganization Act of 
1946, as amended, to the Army Board on Correction of Mili- 
tary Records, to have his discharge changed from dishon- 
orable to honorable because of alleged irregularities in his 
1919 court martial. After appropriate proceedings, the 
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Board found, among other things, that on October 28, 1918, 
Hamel absented himself from his company with permission 
and without knowledge that his company was to return to 
the front lines that night, that a reasonable doubt existed 
that the prosecution had proved the commission of the offense 
charged, that the 26th Infantry Division was poorly ad- 
ministered and highly disorganized at the time in question, 
and that the sentence to dishonorable discharge was in error 
or unjust. The Board recommended that the sentence be 
held without force and effect, that Hamel’s Army records be 
corrected to show his separation on a certificate of honorable 
discharge dated April 30, 1919, and that such a certificate 
be issued to him. On October 5, 1951, the Secretary of the 
Army approved and so directed. 

Upon supplemental proceedings, initiated on Hamel’s fur- 
ther application, the Board found that Hamel would have 
been entitled to the benefits of the World War Adjusted 
Compensation Act, as amended, had he been honorably dis- 
charged from his World War I service. The Board con- 
cluded that Hamel would have signed and filed a timely 
application for an Adjusted Service Certificate if he had been 
issued an honorable discharge on April 30, 1919, that his ap- 
plication for the correction of his records should be con- 
strued ns an application for the issuance of a certificate and 
that he should be deemed to have signed and filed his appli- 
cation for the issuance of such a certificate on January 2, 
1940. The Board recommended that Hamel’s Army records 
be corrected by entry of a correction showing the filing of an 
application for an Adjusted Service Certificate on January 2, 
1940, and that such a certificate be issued and forwarded to 
the Administrator of Veterans’ Affairs. On May 5, 1953, the 
Secretary of the Army approved and so directed. 

Pursuant to that direction an Adjusted Service Certificate 
for Hamel, showing adjusted compensation due in amount 
of $625.00, was issued and forwarded to the Administrator 
of Veterans’ Affairs on June 1, 1953. The certificate showed 
on its face that “no application was received” but that 
Hamel’s record had been corrected by virtue of the section 
207 proceedings. In a letter dated August 3, 1953, the Vet- 
erans Administration advised the Secretary that in view of 
the information contained on the certificate to the effect that 
no application had actually been received, it would not in its 
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view constitute compliance with section 303 of the World 
War Adjusted Compensation Act, as amended. On August 
13, 1953, the Army forwarded to the Veterans Administration 
a substitute certificate corrected to show that a timely appli- 
cation for adjusted compensation was filed by Hamel on 
January 2, 1940. On October 8, 1953, the Veterans Admin- 
istration advised the Secretary that since the records indi- 
cated that Mr. Hamel did not in fact file an application for 
adjusted compensation on or before July 2, 1940, it could net 
accept the substitute certificate as compliance with section 
303. The matter was submitted for my opinion in this 
posture. : 

The Secretary of Defense has advised me by letter dated 
October 18, 1954, that he and the General Counsel of his 
Department are of the opinion that such a correction of the 
official records of the Department of the Army falls within 
the scope and intent of the authority granted by Congress, 
under section 207, to the Secretaries of the Military Depart- 
ments acting through their civilian Boards for the Correction 
of Military Records, to correct an error or remove an in- 
justice. The Veterans Administration adheres to the view 
expressed in the earlier correspondence with the Army on 
this case. 

The first and basic issue to be resolved is whether it was 
within the Secretary’s authority under section 207 of the 
Legislative Reorganization Act of 1946, as amended, to cor- 
rect Hamel’s military record to show the timely filing of 
an application for an Adjusted Service Certificate, although 
under the circumstances of this case such an application was 
not, in fact, filed. If it was within the Secretary’s authority, 
the further issue is presented whether the Secretary’s cer- 
tificate satisfies the requirement of section 303 of the World 
War Adjusted Compensation Act, as amended, and is bind- 
ing on the Administrator of Veterans’ Affairs for the 
purposes of that act. 

In 40 Op. A. G. 504, it was said at p. 508: 

“Section 207 is a remedial provision and, therefore, to be 
liberally construed with a view to effecting the intended pur- 
pose. As a substitute for a disapproved system (relief by 
private acts) it should be so construed, if possible, as to make 
unnecessary further resort to the old method. Stewart v. 
Kahn, 11 Wall. 493, 504; Palmer v. Hoffman, 318 U. S. 109, 
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115. On the other hand, it should not be extended by con- 
struction so as to effect a result clearly beyond the purpose 
of the Congress. Furthermore, the words of the section, 
‘under procedures set up by them’ [the heads of the depart- 
ments concerned] and ‘where in their judgment such action 
is necessary,’ appear to afford an adequate means for insur- 
ing that the application of the section is limited to its in- 
tended scope as a substitute for relief by private acts.” 

- This rule of construction has been uniformly followed 
and applied by my predecessors. Volume 41, Op. A.G. 12, 
49, 94. In 41 Op. A.G. 94 it was applied in the case of 
Army Sergeant Grose. In that case, Sergeant Grose made 
application from the Philippines on May 12, 1916, for re- 
tirement with more than 30 years’ service. The applica- 
tion was processed in due course without error or fault on 
the part of the Army and Sergeant Grose was retired i 
September 1916. On June 3, 1916, a statute was enacted 
authorizing promotions for sergeants in his class. He could 
not qualify since he did not know of the enactment. before 
his retirement became effective. In 1927, the benefits of the 
1916 statute were extended to those who had retired prior 
to June 3, 1916. Inasuit brought by Sergeant Grose ( (rose 
v. United States, 97 C. Cl. 383 (1942) ), the court recognized 
a “strong equity” in his case but declined relief on the ground 
of the June 3, 1916, limitation of the 1927 act. Private 
legislation to afford Grose relief failed of passage. There- 
after, in proceedings under section 207, the Army Board on 
the Correction of Military Records found that. “the placing 
of :-former Sergeant Grose on the retired list subsequent to 
June:3, 1916, worked an injustice on him” and recommended 
that he be held and considered to have been retired on June 
2, 1916, with appropriate correction of his Army records. 
The: Attorney Genera] advised that the recommended cor- 
rection was within the Secretary’s authority, saying “The 
case of Sergeant Grose, in my opinion, is one involving pre- 
cisely the kind of ‘correction of a military or naval record’ 
that constituted a part of the burden of which the Congress 
intended to relieve itself.” Jdid., p. 3. 

There are no factors present in the instant case which 
would lead me to a different conclusion with respect to this 
correction. Here, unlike Sergeant Grose’s case, the injustice 
found stemmed directly from official action. The unjust or 
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erroneous sentence of dishonorable discharge disqualified 
Hamel, until corrected, from filing an effective, timely, appli- 
cation for adjusted compensation benefits for honorable serv- 
ice. It is true that personal, timely, application is a statu- 
tery condition precedent to the award of the benefits granted. 
Singles v. United States, 61 C. Cls. 483. However, it is 
equally true that the patent purpose of the provision was 
to require within the time limited the free election of a quali- 
fied veteran to receive those benefits. bid. 437-8. Where, 
as in this case, erroneous or unjust official action precludes 
such effective, timely, application by the veteran, I cannot 
but believe the correction involved is well within the intended 
reach of the broad remedial power the Congress gave you 
under section 207 to be exercised in your discretion in lieu 
of relief by private legislation. Moreover, to correct the 
record to show the out-of-time application as timely in such 
circumstances does not rewrite the application provision, cf. 
Pillsbury v. United Engineering Co., 342 U.S. 197, 200, but 
reaffirms its vitality consistently with its purpose. 

This conclusion is supported by a further consideration. 
It appears from the submission that some persons with dis- 
honorable discharges disregarded official advice that they 
were ineligible for adjusted compensation and, nevertheless, 
filed applications on or before January 2, 1940. Subse- 
quently, their discharges were changed to honorable in sec- 
tion 207 proceedings and their timely applications for ad- 
justed compensation were then processed. It would seem 
unreasonable to attribute to the Congress an intent to so 
circumscribe the administrative remedial power as to dis- 
advantage those who heed official advice and advantage 
those who disregard it. Or, to put it another way, it would 
seem more likely that Congress intended the remedial power 
to be adequate to place both groups, at least, on an equal 
footing. 

It has been suggested that the relief provided is without 
your power because it involves the creation rather than the 
correction of a record. This suggestion seems to me without 
substantial force. The act does not define the term “correct” 
but it would be plainly inconsistent with its purpose to give 
it a narrow or technical meaning. Cf. 41 Op. A.G. 94. 
Further, in a certain sense, the correction of any record 
involves the creation of a new one. However, there is no 
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indication the Congress intended that fact to bar an other- 
wise appropriate remedy. On the contrary, it is made rea- 
sonably clear by the legislative history of the 1951 amend- 
ment to section 207 that such was not the legislative intent. 
In hearings on H. R. 1181, which became the act of October 
25, 1951 (65 Stat. 655), it was pointedly called to the House 
Committee’s attention by a representative of the Comptroller 
General, that service boards “apparently have taken juris- 
diction not only to correct records but also to ‘create’ records 
which are patently contrary to fact * * *.” Hearings before 
Subcommittee No. 3, House Committee on Armed Services, 
82d Cong., 1st sess., p. 366 (for further amplification and 
discussion of this point in the hearings see ibid., pp. 371, 
373, 374, 375, 376, 379, 380, 387). Nevertheless, the Congress 
did not limit in that respect the corrective remedial power as, 
theretofore, construed and exercised. 

For all the foregoing reasons, it is my opinion that the 
correction of Hamel’s record in issue was within the author- 
ity the Congress granted in section 207. That section ex- 
pressly nukes such corrections “final and conclusive on all 
officers of the Government.” Section 310 of the Adjusted 
Compensation Act similarly provides for the finality of 
decisions of the Secretaries of the Service Departments and 
the Veterans Administrator on all matters within their 
respective jurisdictions. Since Hamel’s record, as lawfully 
corrected, shows a valid and timely application for the bene- 
fits of the World War Adjusted Compensation Act, as 
amended, you are entitled to certify that fact, as you did, to 
the Veterans Administrator. He, in turn, is authorized to 
proceed upon that certification to extend the benefits provided 
to the veteran. 

I would, therefore, answer your specific question in the 
affirmative. 

Sincerely, | 
HERBERT BROWNELL, Jr. 
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ALASKA—PROHIBITION AGAINST INDEBTEDNDSS UNDER 
ORGANIO ACT 


The debt limitation contained in section 9 of the Organic Act of Alaska 
(August 24, 1912, 37 Stat. 514) must be strictly observed, and the 
acceptance by the Territory of a repayable advance of funds from 
the Unemployment Trust Fund in the Treasury of the United States 
will, irrespective of the method of repayment, constitute a loan and 
result in the creation of a prohibited indebtedness. 

The Employment Security Administrative Financing Act of 1954 (Pub- 
lic Law 567, 68 Stat. 668) by appropriating funds for advances to, 
among others, certain territories, and by specifying how such ad- 
vances are to be repaid, did not obviate the necessity for the enact- 
ment of special enabling legislation authorizing the Territory of 
Alaska to obtain such advances. 


Marcu 30, 1955. 
THE SECRETARY OF THE INTERIOR. 

My pear Mr. Secrerary: This is in response to your re- 
quest for my opinion on the question whether the Territory 
of Alaska is eligible to receive an advance of funds from the 
Unemployment Trust Fund in the Treasury of the United 
States, under the provisions of the Employment Security 
Administrative Financing Act of 1954 (act of August 5, 
1954, c. 657, 68 Stat. 668, Public.Law 567, 83d Congress). 
I understand that the Territorial] Unemployment Compensa- 
tion Fund is entirely depleted, but that the Governor is in 
doubt whether he is authorized to apply for an advance in 
view of the restrictions against the creation or assumption of 
indebtedness by the Territory contained in section 9 of the 
Organic Act of Alaska (act of August 24, 1912, c. 387, 37 
Stat. 514,48 U.S.C. 77). 

It is appropriate at this point to describe briefly the man- 
ner in which funds are obtained for the payment of unem- 
ployment benefits, and to review the history and purpose of 
the Employment Security Administrative Financing Act of 
1954. 

Although the Federal Government originally provided the 
impetus for the creation of a nation-wide system of unem- 
ployment compensation by imposing under the Social Secu- 
rity Act a 3 percent tax on the payrolls of all employers 
having eight or more employees during 20 weeks in a year 
in all but certain specified categories of employment, the 
funds actually used for the payment of unemployment bene- 
fits are, as contemplated under the Federal plan, derived 
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from contributions paid to the State by employers pursuant 
to State unemployment compensation laws. The term 
“State” as used in the Federal Unemployment Tax Act is 
defined to include Alaska, Hawaii, and the District of Co- 
lumbia (Internal Revenue Code, 1954, sec 3306 (j)). The 
rate of the contribution under the Alaskan unemployment 
compensation law (Alaska Compiled Laws, 1949, vol. 2, sec. 
51-5-5) is 2.7 percent of the employer’s payroll. Funds 
obtained from this tax are transferred by the Territory to the 
Secretary of the Treasury of the United States to be held to 
the credit of the Territory in the Unemployment Trust Fund 
until requisitioned by the Territory. 

The Federal Unemployment Tax Act which imposes the 3 
percent Federal tax to which I have referred, permits em- 
ployers subject to the tax to offset against it up to 90 percent 
thereof any contributions which they have paid under State 
law. The net result is, therefore, that in Alaska employers 
pay a 2.7 percent tax to the Territory—a rate which is the 
equivalent of the maximum permissible offset allowed under 
the Federal law, and a tax of three-tenths of 1 percent (10 
percent of the Federal 3 percent tax) to the Federal 
Government. 

Federal] tax collections from employers have not been ear- 
marked for unemployment compensation purposes but have 
gone instead into the general fund of the Treasury. Each 
year Congress has appropriated money for grants to the 
States to cover the administrative expenses of the program. 
[It was orjginally believed that the Federal tax of three-tenths 
of 1 percent would be needed for these administrative ex- 
penses. Contrary to expectations, however, the yield from 
this tax has proved to be excessive and the excess has here- 
tofore been used to defray other activities of the Federal 
Government. 

Congress, believing that the full amount of the tax col- 
lected should be used exclusively to strengthen and improve 
the unemployment program, amended the Social Security 
Act by enactment of the Employment Security Administra- 
tive Financing Act of 1954 to provide that the excess of 
collections over State administrative expenses shall be used 
to establish and maintain a $200,000,000 reserve in the Fed- 
eral employment account from which non-interest bearing 
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repayable advances could be made to States with depleted 
reserve accounts. 

Section 2 of the Employment Security Administrative 
Financing Act of 1954 amended title LX of the Social Se- 
curity Act by inserting three new sections before section 904 
of the title. The first new section, section 901, provides a 
permanent annual appropriation from the general fund of 
the Treasury to the Unemployment Trust Fund of amounts 
equal to the excess of Federal tax collections over unemploy- 
ment administrative expenditures. Section 902 provides for 
the $200,000,000 reserve. Section 903 provides that in cases 
in which there is any excess in the amount appropriated by 
section 901 for any fiscal year over the amount required to 
bring the adjusted balance in the Federal unemployment 
account up to $200,000,000, such excess shall be credited to 
the accounts of the various States in the Unemployment 
Trust Fund. 

Title XII of the Social Security Act as amended by sec- 
tion 3 of the Employment Security Administrative Financing 
Act relates to advances from the Federal unemployment 
account to State accounts in the Unemployment Trust Fund. 
Section 1201 of title XII, as amended, sets forth the condi- 
tions under which a State will be eligible for an advance. 
The first condition is that the balance in the account of a 
State in the Unemployment Trust Fund at the close of a 
calendar quarter be less than the total compensation paid 
out under the unemployment compensation law of such State 
during the twelve-month period ending with the close of the 
quarter. The second condition is that the Governor of the 
State apply to the Secretary of Labor for an advance during 
the quarter following the one referred to in the description 
of the tirst condition. The third condition is that the Secre- 
tary of Labor find that the first two conditions have been 
met.. If all conditions are met, the Secretary of Labor is 
authorized to certify the amount specified in the Governor’s 
application to the Secretary of the Treasury who may then 
transfer the certified sum from the Federal unemployment 
account to the account of the State in the Unemployment 
Trust Fund. 

Two methods of repayment of advances are provided by 
section 1202 of the statute. Subsection (a) of this section 
provides that the Governor of any State may at any time 
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request that funds be transferred from the Federal account 
of the State to the Federal unemployment account in repay- 
ment of part or all of any remaining balance of advances 
made to such State. 

Subsection (b) of section 1202 appropriates to the Un- 
employment Trust Fund for credit to the Federal unemploy- 
ment account certain Federal funds which shall be credited 
against, and shall operate to reduce, the remaining unpaid 
balance of advances made to the State. The amount appro- 
priated would be a sum equal to an additional tax collected 
by the Federal Government by reduction in the total credit 
allowed employers in the particular State against- payment 
of the Federal tax. The decrease in the allowable tax credit 
is at the cumulative rate of 5 percent of the 3 percent tax 
for each year in which the advance is still outstanding, and 
is to begin with the fourth consecutive January 1 on which 
a balance of unreturned advances existed. “Thus,” to quote 
Congressman Mills, “if a State has not voluntarily acted to 
liquidate the advances it has received within a specified pe- 
riod, the employers of that State will be called upon to pay 
Federal tax, not of three-tenths percent, but of four-and- 
one-half-tenths percent. * * * In the second year em- 
ployers would be called upon to pay six-tenths percent, and 
this cumulative effect continues at the rate of one-and-one- 
half-tenths percent per year and, theoretically, could con- 
tinue until the full 90 percent credit allowance was disal- 
lowed.” (99 Cong. Rec. 8232) 

Section 9 of the Organic Act of Alaska provides, in perti- 
nent part, as follows: “* * * nor shall the Territory * * * 
have power or authority to create or assume any bonded in- 
debtedness whatever; nor to borrow money in the name of 
the Territory * * *; nor to pledge the faith of the people of 
the same for any loan whatever, either directly or indirectly ; 
nor to create, nor to assume, any indebtedness, except for the 
actual running expenses thereof; and no such indebtedness 
for actual running expenses shall be created or assumed in 
excess of the actual income of the Territory * * * for that 
year, including as a part of such income appropriations then 
made by Congress, and taxes levied and payable and appli- 
cable to the payment of such’indebtedness and cash and other 
money credits on hand and applicable and not already 
pledged for prior indebtedness.” 
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It has been said of debt limitations generally that their 
purpose is “effectually to protect persons residing in munici- 
palities from the abuse of their credit, and the consequent 
oppression of burthensome, 1f not ruimous, taxation” (Me- 
Quillin, Municipal Corporations, 3d ed., sec. 41.02). This 
statement, although made with respect to limitations upon 
the authority of municipalities to contract debts is, in my 
opinion, a reasonably accurate description of the basic pur- 
pose of section 9. It is consistent alike with the language 
of the section and with its legislative history. 

Ifowever, I have been urged to adopt the view that the 
statute is directed only against obligations which the Terri- 
tory must satisfy out of its own funds and hence that it would 
be eligible to receive an advance repayable out of Federal 
funds. It is asserted that it is not obligatory upon the Gov- 
ernor to request a transfer of funds from the account of the 
Territory in repayment of the advance, and that he may 
instead permit the advance to remain unpaid in which event, 
of course, the procedure for repayment out of Federal funds 
raised by reduction of the allowable 90 percent offset would 
automatically go into effect. 

This suggestion has much appeal from a practical stand- 
point. It would provide an easy solution of the Territory’s 
problem. There are, however, a number of reasons which 
impel me to reject it. 

Implicit in this construction is the theory that if repay- 
ment could be accomplished only by a transfer of funds from 
the Territory’s account to the Federal Government, the ac- 
ceptance of an advance under such circumstances would 
create an indebtedness contrary to the terms of the organic 
act because the funds utilized for repayment would be Ter- 
ritorial funds. It also assumes that the two methods of 
repayment—one by the use of Territorial funds and the other 
by the use of Federal funds, are strictly alternative proce- 
dures. On its face, the statute, by making voluntary repay- 
ment discretionary with the Governor seems to support this 
view. Statements were also made during the congressional 
debate on the legislation suggesting that the method of repay- 
ment is merely a matter of choice. 

In my opinion, however, the proposed construction over- 
looks the essential feature of the legislation, namely, that 
the funds furnished the States to replenish their depleted 
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accounts were to be in the form of a loan and not a grant. 
This was the central topic of debate during the entire course 
of the legislation through the Congress, and it was decided 
that the funds were to be made available in the form of loans 
albeit described in the statute as repayable advances. 

Representatives of the various States strongly urged dur- 
ing the congressional hearings that the funds be loaned so 
that they could be repaid and any obligation which the States 
might have to the Federal Government could thus be dis- 
charged. The Jaw as originally drafted would have given 
the States only two years to effect repayment before the auto- 
matic procedure for reimbursement by increase in the Fed- 
eral tax would go into effect. It was represented, however, 
that two years in which to repay such an advance would not 
be enough, and so the period was increased to four years. 
The objective of the two-year period was, to quote Repre- 
sentative Mills, to afford an opportunity to any State which 
secured an advance “to revise its law and make administrative 
procedures so as to make it possible for surplus tax collecticns 
to accrue, and then to ask that this surplus be applied to 
liquidate the advance or advances which it has secured.” (99 
Cong. Rec. 8232) 

To say that because the Territory may elect to do nothing 
toward repayment of an advance, permit the automatic pro- 
cedure for repayment from Federal funds to go into effect, 
and by this procedure avoid the inhibitions of its organic 
act, is to preclude the Territory from any possibility of mak- 
ing voluntary repayment. It is conceivable, of course, that 
a State would not be in a position within the four-year 
period to liquidate an advance and thus avoid the added tax 
burden which would automatically follow. But it is incon- 
ceivable to me that the Congress could have intended that a 
procedure designed to go into effect in the event a State is 
unable to repay voluntarily should at the outset be selected 
as the course which the State should pursue. 

Another reason for rejecting the proposal is that it en- 
visions the creation of the very situation which debt limita- 
tions are designed to prevent, namely, the assumption of any 
financial obligation which would result in increased taxation. 
True, the tax would not be increased directly by amendment 
of State law as may, indeed, become necessary to rebuild an 

account in the Federal Treasury. But inaction by the State 
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would produce the same result although, of course, it would 
be the Federal tax that would be increased. 

My conclusion is, therefore, that the debt limitation con- 
tained in the organic act must be strictly observed, and that 
the acceptance of an advance will, irrespective of the method 
of repayment, constitute a loan and result in the creation of 
a prohibited indebtedness. 

It has been suggested in anticipation of this conclusion 
that the inclusion of Alaska within the ambit of the Social 
Security Act has freed the Territory pro tanto from any 
restrictions against acceptance of advances from the Un- 
employment Trust Fund which might otherwise result from 
the prohibitions of the organic act. Section 3 of the organic 
act declares that “the Constitution of the United States, and 
all the laws thereof which are not locally inapplicable, shall 
have the same force and effect within the said Territory as 
elsewhere in the United States.” (48 U.S.C. 23) Hereto- 
fore, however, general legislation of the kind here involved 
has not been regarded as constituting an exception to the 
restriction against indebtedness. In the Emergency Relief 
Appropriation Act of 1935 (act of April 8, 1935, c. 48, 49 Stat. 
115) Congress, among other things, appropriated the sum of 
$900,000,000 for “loans or grants, or both, for projects of 
States, Territories, Possessions, including subdivisions and 
agencies thereof, municipalities, and the District of Colum- 
bia * * *.” Notwithstanding this clear expression of in- 
tention on the part of Congress that territories should benefit 
by its appropriation, the enactment of special legislation 
authorizing municipalities in Alaska to incur bonded in- 
debtedness was deemed necessary (act of May 28, 1936, 
c. 467, 49 Stat. 1388, 48 U. S. C. 44a). In requesting this 
enabling legislation, Secretary of the Interior Ickes said in 
a letter addressed to the Congress: 

“At the present time, under the provisions of the act estab- 
hishing civil government in Alaska (37 Stat. 512), no munici- 
pality of Alaska can incur bonded indebtedness unless 
specifically authorized by congressional action. * * * If 
Alaskan municipalities are to be given an opportunity at 
wl similar to that of other communities to benefit by certain 
provisions of the 1935 Emergency Relief Appropriation, the 
enactment of this bill is a necessity.” (H. Rept. 2290, 74th 
Cong., 2d sess., p. 2.) 
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The Congress apparently agreed that the enactment of 
special legislation was required in view of the prohibition 
of bonded indebtedness contained in section 9 of the organic 
act. Accordingly it would be inappropriate for me to hold 
in this case that Congress merely by appropriating funds 
for advances to, among others, certain territories, and by 
specifying in detail how such advances are to be repaid, has 
obviated the necessity for the enactment of special enabling 
legislation authorizing the Territory of Alaska to obtain 
an advance under the Employment Security Administrative 
Financing Act of 1954, notwithstanding the restrictions of 
section 9 of its organic act. 

Sincerely, 
HERBERT BROWNELL, JR. 





PRIVATE COMPENSATION PAID TO MEMBER OF THE TUR- 
KEY INDUSTRY ADVISORY COMMITTEE OF THE DEPART- 
MENT OF AGRICULTURE 


Assuming arguendo that a member of the Turkey Industry Ad- 
visory Committee of the Department of Agriculture, appointed by 
the Secretary of Agriculture, and who receives no compensation 
whatever from the Government, is an “official or employee’’ of the 
Government within the intent of 18 U. S. C. 1914, neither the 
organization which pays him a salary during the period of his 
Government service nor the member who receives the salary 
thereby violates the statute, unless a connection exists between 
the public employment and the private compensation. 

Determining whether a payment to an officer or employee is made 
“in connection with his services as such an official,” within the 
meaning of section 1914 is often a matter of ascertaining the 
intent of both the payor and the payee. 

May 31, 1955." 


Tue Secretary or AGRICULTURE. 

My pear Mr. Secretary: This refers to the letter of the 
Acting Secretary dated February 24, 1955, requesting my 
opinion as to whether service of a person paid by private 
industry on an industry advisory committee of your Depart- 
ment would involve a violation of 18 U.S. C. 1914 either by 
the person serving on the committee or by the organization 
or firm paying his regular salary. 

An opinion of your Solicitor which accompanies the re- 
quest of the Acting Secretary indicates that the question 
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concerns the Turkey Industry Advisory Committee. I 
understand from the Solicitor’s opinion that this committee 
is comprised of 22 industry representatives who meet from 
time to time upon request with representatives of the 
Department and under the chairmanship of a Department 
representative who is a regular Government employee on 
problems relating to turkey production, demand and market- 
ing. The opinion also indicates that the members of this 
committee receive no compensation, travel expenses or per 
diem. They take no oath of office and join together solely to 
advise the Secretary with respect to the matters specified. 

By supplementary letter dated May 18, 1955, General 
Counsel R. L. Farrington advised Assistant Attorney Gen- 
eral Rankin that this committee is appointed by the Secre- 
tary to aid him im carrying out various statutes committed 
to the Department for administration, such as section 32 of 
the act of August 24, 1935, as amended, 7 U. S. C. 612c, 
which concerns the encouragement of exportation and do- 
mestic consumption of agricultural products. Mr. Far- 
rington states that these statutes do not specifically provide 
for the establishment of committees and the committees are 
Appointed by virtue of the inherent power of the Secretary. 
In pointing out that the committee does not have the power 
of decision, Mr. Farrington states that its purpose is “not 
to decide but merely to advise with Department represen- 
tatives as to problems in the industry in order that complete 
information and a representative group of viewpoints be 
obtained.” 

Details of the functioning of the committee are set forth 
in Mr. Farrington’s letter of May 18 as follows: 

“On May 20, 1953, the Secretary of Agriculture selected as 
@ permanent Turkey Advisory Committee the 22 industry 
representatives who were called to Washington on March 5 
and 6 of that year to advise Department officials concerning 
industry problems then current and in prospect. The Secre- 
tary stated: ‘As a permanent group, the Committee will 
continue to serve in a similar capacity as industry problems 
arise in the future.’ The function of that Committee is to 
assist the Department in developing advice to growers con- 
_ cerning desirable production levels, to advise with the De- 
partment on actions it should take with respect to surplus 
removal programs, and to work on other industry problems. 
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The Committee members were appointed by the Secretary 
from lists of names supplied from within the Department 
and by various industry organizations. Every effort was 
made to make membership completely representative of the 
industry and its applied groups. * * * 

“In a typical meeting of the group, each member is asked 
to outline the situation in his geographical area and in 
the particular segment of the industry he represents. The 
chairman, who is the Director of the Poultry Division of 
the Agricultural Marketing Service and a regular Govern- 
ment employee, then summarizes the statements indicating 
the problems stated by the Committee members. More spe- 
cific problems would then be further discussed and, if it 
seamed necessary, special task groups appointed by the 
chairman would suggest recommendations to the Secretary. 
These recommendations, if approved by the group, generally 
would be publicized by a press release issued by the 
Department.” 

The precise question which appears to concern your De- 
partment is whether the fact that an advisory committee 
member receives his usual salary from the private organ- 
ization which is his regular employer at the same time that 
he continues as a member of the advisory committee con- 
stitutes per se a violation of the statute. 

The statute to which the Acting Secretary refers (18 
U.S. C. 1914) provides as follows: 

“Whoever, being a Government official or employee, re- 
ceives any salary in connection with his services as such an 
official or employee from any source other than the Govern- 
ment of the United States, except as may be contributed 
out of the treasury of any State, county, or municipality; or 

“Whoever, whether a person, association, or corporation, 
makes any contribution to, or in any way supplements the 
salary of, any Government official or employee for the serv- 
Ices performed by him for the Government of the United 
States— 

“Shall be fined not more than $1,000 or imprisoned not 
more than six months, or both.” 

Section 1914 makes it a crime for an official or employee 
of the Government to accept compensation “in connection 
with” his services as such official or employee from a private 
source. It likewise makes it a crime for a private organ- 
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ization to supplement or contribute to the salary of such 
official or employee. 

As pointed out in the opinion of your Solicitor, the scope 
of the statute was set forth by the Attorney General in 40 
Op. 187, 190 (1942), as follows: 

“The statute clearly covers a salary received from a private 
person or source if it is paid or received as compensation or 
part compensation for the services rendered to the Govern- 
ment. It has also been held to apply if the officer or em- 
ployee renders the same or similar services to both the Gov- 
ernment and a private person. * * * It does not, however, 
prohibit payment for services rendered exclusively to private 
persons or organizations and which have no connection with 
the services rendered to the Government.” 

The object of the statute is “that no Government official 
or employee should serve two masters to the prejudice of his 
unbiased devotion to the interests of the United States.” 33 
Op. 278, 275 (1922). Thus the section is not applicable 
unless the payment is “ ‘in connection with’ the services of 
the individual as an official or employee of the United 
States.” 39 Op. 501, 508 (1940). 

In view of the express language of the statute, its indi- 
cated scope and its obvious purpose to insure the impartiality 
of those who serve the Government, it 1s clear that no viola- 
tion of the statute arises from the mere coincidence of Gov- 
ernment employment and receipt of compensation from a 
private employer. No violation is present unless a connec- 
tion is shown to exist between the public employment and the 
private compensation. Accordingly, the fact that an indus- 
try advisory committee member receives a regular salary 
from a private organization at the same time that he con- 
tinues as a member of the committee cannot be in itself a 
violation of the statute even if he were regarded as a “Gov- 
ernment official or employee” within the meaning of the sec- 
tion. 

I conclude, therefore, that service of a person paid by 
private industry on an industry advisory committee of your 
Department would not involve a violation of 18 U.S. C. 1914 
either by the person serving on the committee or by the or- 
ganization or firm paying his regular salary merely because 
the person receives such salary while a member of the com- 
mittee. 
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I think I should also point out, however, that the determi- 
nation of whether a particular payment is made “in connec- 
tion with” the services of an individual as a Government 
official or employee is often a matter of ascertaining not only 
the intent with which the payment is made but also the intent 
of the employee in receiving the payment. An important 
factor in determining intent is whether the individual ren- 
dering service to the Government is in a position by virtue of 
his Government service to assist his private employer. 

Sincerely, 
HERBERT BROWNELL, JR. 


AUTHORITY OF FEDERAL COMMUNICATIONS COMMISSION 
TO DISCLOSE CONFIDENTIAL INFORMATION TO SENATE 
COMMITTEH ON INTERSTATE AND FOREIGN COMMERCE 


The Federal Communications Commission may furnish, within its 
discretion, to the Senate Committee on Interstate and Foreign 
Commerce, information which the Commission has received on a 
confidential basis from television stations and networks and which 
the Committee seeks within the limits of its jurisdiction and au- 
thority under sections 184 (a) and 136 of the Legislative Reorgan- 
ization Act of 1946 (August 2, 1946, c. 753, title I, 60 Stat. 812, 
831-32). 

Disclosure by the Commission of information which it deems relevant 
to the Committee’s investigation pursuant to those sections would 
be “authorized by law” within the meaning of 18 U. 8. C. 1905 and, 
therefore, would not be prohibited by that section. However, such 
authorization does not constitute a requirement that the Commis- 
sion divulge to the Committee confidential information, and the 
Commission is free to withhold that information in its discretion. 


June 15, 1955." 
The Present. 

My Dear Mr. Preswent: This refers to the memorandum 
from Mr. Gerald D. Morgan, Special Counsel to the Presi- 
dent, dated April 5, 1955, conveying your request for my 
opinion upon a question raised by Mr. George C. McCon- 
naughey, Chairman of the Federal Communications Com- 
mission, in a letter to you dated April 1, 1955. Chairman 
McConnaughey requests an opinion upon the authority of 
the Commission, in view of the provisions of 18 U. S. C. 
1905, to comply with the request of the Senate Committee 
on Interstate and Foreign Commerce for information which 
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the Commission has received on a confidential basis from 
various television stations and networks. 

The request is accompanied by a copy of an opinion of 
the General Counsel of the Commission, concluding that the 
Commission does not have authority to comply with the 
request of the Senate Committee, and a copy of a memoran- 
dum prepared for the Senate Committee on Interstate and 
Foreign Commerce by the Assistant Counsel, Office of the 
Legislative Counsel of the Senate, which concludes that it 
is “very unlikely” that any officer or employee of the Com- 
mission could be prosecuted successfully under section 1905 
on account of his compliance with the Committee’s request 
for information. 

Section 1905 of title 18 provides as follows: 

“Whoever, being an officer or employee of the United 
States or of any department or agency thereof, publishes, 
divulges, discloses, or makes known in any manner or to any 
extent not authorized by law any information coming to him 
in the course of his employment or official duties or by rea- 
son of any examination or investigation made by, or return, 
report or record made to or filed with, such department or 
agency or officer or employee thereof, which information con- 
cerns or relates to the trade secrets, processes, operations, 
style of work, or apparatus, or to the identity, confidential 
statistical data, amount or source of any income, profits, 
losses, or expenditures of any person, firm, partnership, cor- 
poration, or association; or permits any income return or 
copy thereof or any book containing any abstract or par- 
ticulars thereof to be seen or examined by any person except 
as provided by law; shall be fined not more than $1,000, or 
imprisoned not more than one year, or both; and shall be 
removed from office or employment.” 

The character of the information sought by the Senate 
Committee is described in the opinion of the General Coun- 
sel of the Commission as follows: 

“* * * Included among the requested information is a 
considerable amount of information as to the earnings, 
profits and expenses of each television station and their fi- 
nancial arrangements with such networks with which they 
may be affiliated. This latter category of information can 
be supplied only through reference to the Annual Financial 
Reports (Form 324), of each station as supplemented by 


41 Op. A.G. The President 223 


certain special reports submitted by each licensee at the re- 
quest of the Commission, and to the network contracts also 
filed by such station licensees. * * * 

“* * * the information * * * came to the Commission as 
a result of one or more reports or records filed with the Com- 
mission by television broadcast licensees. It concerns and 
relates to trade secrets and style of work of the licensees as 
well as to the ‘identity * * * amount or source of any in- 
come, profits, losses, or expenditures’ of such licensees.” 

The question considered in this opinion, as in the opinion 
of the General Counsel of the Commission, 1s the legal au- 
thority of the Commission to furnish the information re- 
quested by the Senate Committee in the light of the pro- 
visions of section 1905 of title 18. 

In the opinion of the General Counsel of the Commission, 
the applicability of section 1905 resolves itself into these 
two questions: “First, is the prohibition of the section ap- 
plicable to the official action of a department or agency of 
the United States as such or solely to actions by officers or 
employees of such departments or agencies in their indi- 
vidual capacities? Second, is the disclosure of the informa- 
tion to the Senate Committee, as requested, ‘authorized by 
law’ 9” 

In an opinion to the Secretary of the Treasury respecting 
his authority to disclose borrowers’ financial and profit and 
loss statements in the course of liquidating the assets of the 
Reconstruction Finance Corporation, I advised the Secre- 
tary that “it would be unsafe to assume that 18 U.S. C. 
1905 is inapplicable to the heads of agencies as opposed to 
subordinate officers or employees.” This opinion had ref- 
erence to a proposed official action of the Secretary in con- 
nection with his statutory duties concerning liquidation of 
the corporation. It would seem to follow that it also would 
be unsafe to assume that the prohibition of the section is 
inapplicable to the official action of a department or agency 
of the United States acting through its head. However, it 
is unnecessary for me to determine whether a distinction 
may be drawn between the official act of the head of an 
agency and an official act of the agency itself since it is my 
view that disclosure of the information concerned is “au- 
thorized by law.” 
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Section 1905 does not require that the information be held 
confidential. As the Assistant Legislative Counsel of the 
Senate points out on page four of his memorandum of law, 
the section “does not impose an absolute bar to disclosure” 
since disclosures authorized by law are not prohibited. 

The Communications Act of 1934,? as amended, also does 
not impose any bar to disclosure. Section 412 of the act 
makes certain documents and information filed with the 
Commission “public records.” It also provides that the 
Commission may keep certain specified information confi- 
dential. The Commission has similar discretionary author- 
ity regarding the secrecy or confidentiality of information 
in sections 4 (j) and 213 (f) of the act. 

The Rules and Regulations of the Commission relating 
to the inspection of records expressly recognize that infor- 
mation such as that with which you are concerned shall be 
open to public inspection in the discretion of the Commis- 
sion. Section 0.406 of the Rules and Regulations? provides 
as follows: 

“Inspection of records—Subject to the provisions of Sec- 
tion 4 (j), 213 (f), 412 and 606 of the Act, the files of the 
Commission shal] be open to public inspection as follows: 
s* 

“(c) * * * The information filed under § 1.341 (47 CFR 
1.341) and network and transcription contracts filed pur- 
suant to § 1.342 (47 CFR 1.342) shall not be open to public 
inspection * * ** 

““(e) In the discretion of the Commission, other files, in- 
cluding those excepted in paragraphs (a), (b), and (c) of 
this section, upon written request describing in detail the 
documents to be inspected and the reasons therefor.” 

Section 0.406 states that the files of the Commission shall 
be open to public inspection “subject to the ‘provisions of 
Section 4 (j), 213 (f), 412 and 606 of the Act.” These sec- 
tions of the statute do not, however, impose any prohibition 
against the disclosure of the information with which the 
Commission is concerned. Thus, the rules and regulations 
provide that certain classes of information shall be open 
to public inspection and certain other classes shall not be 

3 June 19, 1984, c. 652, 48 Stat. 1064; 47 U. 8. C. 151 et seq. 

* As reported in Pike & Fischer, Radio Regulation. 


*$§ 1.341 and 1.342 relate to financial reports and contracts of broadcast 
licensees and permittees. 
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open. However, in the discretion of the Commission, all 
the files of the Commission may be made available for pub- 
lic inspection.® 

The memorandum of the Assistant Legislative Counsel of 
the Senate indicates that the Senate Committee, in request- 
ing the information from the Commission, is acting pursu- 
ant to sections 134 (a) and 136 of the Legislative Reorgani- 
zation Act of 1946. 

Section 134 (a) of the Legislative Reorganization Act of 
1946 (Aug. 2, 1946, c. 753, title I; 60 Stat. 812, 831, 832; 2 
U.S. C., Supp. I, 190 b) provides in part: 

“(a) Each standing committee of the Senate, including 
any subcommittee of: any such committee, is authorized to 
hold such hearings, to sit and act at such times and places 
during the sessions, recesses, and adjourned periods of the 
Senate, to require by subpena or otherwise the attendance 
of such witnesses and the production of such correspond- 
ence, books, papers, and documents * * * as it deems ad- 
visable. Each such committee may make investigations into 
any matter within its jurisdiction * * *.” 

Section 136 of the same act (Aug. 2, 1946, c. 753, title I; 
60 Stat. 832; 2 U. S. C., Supp. I, 190 d) further provides: 

“To assist the Congress in appraising the administration 
of the laws and in developing such amendments or related 
legislation as it may deein necessary, each standing commit- 
tee of the Senate and the House of Representatives shall 
exercise continuous watchfulness of the execution by the ad- 
ministrative agencies concerned of any laws, the subject 
matter of which is within the jurisdiction of such commit- 
tee; and, for that purpose, shall study all pertinent reports 
and data submitted. to the Congress by the agencies in the 
executive branch of the Government.” 

The opinion of the General Counsel of the Commission 
states that the Senate Committee has been authorized by a 
series of resolutions to make full and complete studies and 
investigations of all matters pertaining to communication 
by telephone, telegraph, radio and television. The General 
Counsel’s opinion points out that S. Res. 173, 88rd Congress, 
2d sess., provides that the Committee “with the consent of 


* By § 0.822 of the Rules and Regulations the General Counsel has been dele- 
gated authority to act upon requests for inspection of records under the 
provisions of § 0.406 of the Rules. 
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the head of the department or agency concerned,” may uti- 
lize “information” of “any of the departments or agen- 
cies of the Government” in making these studies and 
investigations. 

Section 134 (a) of the Legislative Reorganization Act 
confers upon the Senate Committee authority to conduct in- 
vestigations into matters within its jurisdiction and to re- 
quire the production of such records as it deems advisable. 
The Senate Resolution referred to above indicates that the 
Committee’s pending study of television-network relations, 
in connection with which the request for information from 
the Commission has been made, is a matter within the Com- 
mittee’s jurisdiction. It would appear, therefore, that the 
Committee is properly and directly concerned with the in- 
formation in the execution of its statutory investigative 
power. Since the Committee is authorized by statute to 
require the production of such “documents * * * as it 
deems advisable,” it has authority to obtain the records. 
In brief, the Committee is authorized by law to obtain and 
study the information which it requests from the Commis- 
sion. 

Regarding the Committee’s power under section 134 (a) 
the memorandum of the General Counsel states at pages 
seven and eight that: 

“This section would appear to provide authority for the 
Senate Committee to seek from the Commission licensees 
directly the material which they have submitted to the Com- 
mission and which the Senate Committee has requested the 
Commission to supply. But in such circumstances the in- 
dividual licensee would be able, if he so wished, to secure 
@ judicial determination of the relevancy of the information 
it is requested to furnish. On the other hand, the indi- 
vidual licensee would not appear to be in a position to chal- 
lenge the relevancy of this information if it were to be vol- 
untarily submitted to the Senate Committee by the Com- 
mission, and in fact might not know anything of such 
disclosure at the time it was made. Accordingly, I do not 
believe that the authority of the Senate Committee to seek 
this information from the individual licensees can be said 
to constitute authority to secure the information from the 
Commission in view of the prohibitions of Section 1905 of 
the Criminal Code.” 
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The authority of the Senate Committee to seek this in- 
formation from the Commission does not depend upon its 
authority to seek the information directly from the indi- 
vidual licensee. Section 134 is broad enough to authorize 
the Committee to seek from the Commission matters of offi- 
cial record, into which category this information falls. 
Under these circumstances the narrow question is whether 
the Commission is “authorized by law” within the meaning 
of section 1905 to divulge the information to the Senate 
Committee. 

Section 1386 of the Legislative Reorganization Act im- 
poses upon the Committee the duty of exercising “continuous 
watchfulness” concerning the execution by executive agen- 
cies of laws relative to subjects within the jurisdiction of the 
Committee for the purpose of assisting “the Congress in 
appraising the administration of the laws and in develop- 
ing such amendments or related legislation as it may deem 
necessary.” In furthering this purpose the Committee “shall - 
study all pertinent reports and data submitted to the Con- 
gress by the agencies in the executive branch of the Gov- 
ernment.” ‘The purpose of this section is to require that 
the appropriate congressional committees find out and then 
inform the Congress whether the executive agencies are 
carrying out the laws entrusted to their execution in accord- 
ance with the intent of Congress. Senate Report 1400, 79th 
Cong., 2d sess., p. 6. In enacting this section Congress con- 
templated that the standing committees would be “utilized 
as vehicles of consultation and collaboration between Con- 
gress and the corresponding administrative agencies within 
their respective jurisdictions.” Senate Report 1400, 79th 
Cong., 2d sess., p. 6; see also the President’s statement is- 
sued at the time he signed the Legislative Reorganization 
Act of 1946, 92 Cong. Rec. 10675 (Aug. 2, 1946), and re- 
marks of Senator LaFollette, who submitted the above re- 
port, 92 Cong. Rec. 6445 (June 7, 1946). Assuming that 
the Committee requires the information sought from the 
Commission in the exercise of its statutory duty to watch 

*In the course of these remarks Senator LeFollette pointed out that each 
standing committee “will be in touch with the various activities of the depart- 
ments or agencies of the Government over which it has jurisdiction, and it will 
endeavor by cooperation, by meetings and exchange of views and gathering 
of information, to make certain, insofar as possible, that the agency or depart- 


ment, in exercising the broad delegation of legislative power which is contained 
in almost every act, is exercising it as was intended by Congress.” 


648-815 O-64—17 
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over the execution by the Commission of a law within the 
jurisdiction of the Committee, e. g., the Communications 
Act of 1934, the act of the Commission in furnishing the in- 
formation would be in pursuance of the cooperation between 
the executive agencies and the standing committees which 
is implicit in the purpose of section 136 and within the 
contemplation of the Congress which enacted it. 

These provisions do not expressly authorize disclosure of 
the type of information referred to in 18 U. S. C. 1905. 
However, it is sufficient that the authorization is reasonably 
implied rather than express. 41 Op. A.G.166. The author- 
ity which the Committee has under section 134 (a) to 
require the information in question constitutes in effect 
an authorization to the Commission to satisfy a request 
made under authority of this section. To the extent that 
the information is sought by the Committee in the exercise 
of its duty under section 136, authorization to furnish the 
requested information to assist in carrying out the purpose 
of the section is implicit in that cooperation between the 
Federal agencies and the congressional committees which 
the Congress intended. 

The foregoing considerations lead me to the conclusion 
that the Commission may make available to the Senate Com- 
mittee the requested information. The Commission should 
satisfy itself, of course, that the information is sought by 
the Senate Committee within the limits of its jurisdiction 
and authority under section 134 (a) or section 136 of the 
Legislative Reorganization Act. The Commission also 
should be satisfied that the information is relevant to the 
Committee’s investigation. 

Although the Commission may make the information 
available to the Committee, there is no basis whatsoever for 
finding in sections 134 (a) and 136 of the Legislative Reor- 
ganization Act any requirement that the Commission must 
produce confidential: information which it withholds in its 
discretion. It is clear :-from the legislative history of the 
act that there was altogether absent any intent to change 
a fundamental practice and precedent of our Government: 
that there is a discretion in the executive branch to with- 
hold confidential papers. ‘The record of the debate on the 
Legislative Reorganization Act shows that there was no at- 
tempt made to interfere, by sections 134 (a) and 136, with 
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that discretion.? Therefore, although I find that the Com- 
mission is authorized by law to make the requested informa- 
tion available to the Senate Committee, such authorization 
does not constitute in any sense a requirement or direction 
that the information should be divulged to the Committee. 

I can do no better in closing than to cal] to your attention 
the concluding statement of my predecessor, Attorney Gen- 
eral Palmer, in 31 Op. A. G. 541, 543 (1919), with respect 
to the right of the Tariff Commission to place in the hands 
of the War Trade Board trade secrets which had come into 
the possession of the Commission in the course of the exer- 
cise of its official functions and which by the terms of sec- 
tion 708 of the act creating the Tariff Commission could 
not be made known by the Commission’s officers or employees 
to any person “in any manner whatever not provided for by 
law.”*® In concluding that the Tariff Commission was not 
precluded from making the information available to the 
Board for “any appropriate use,” Attorney General Palmer 
cautioned : 

“It 1s deemed only proper to add, however, that section 
708 is a penal statute, for which reason it would be inexpedi- 
ent for the Attorney General to undertake to say in advance 
what the courts might eventually hold as to whether or not 
In @ given case there had been a violation of that section. 
The question as to the propriety of placing in the hands of 
the War Trade Board the information which has been re- 
quested is one which, in the first instance, should, it is be- 
lieved, be determined by the Tariff Commission itself, after 
due consideration of the use designed to be made thereof. 
If, as a result of its inquiry, the Commission has any doubt 
as to whether the proposed use would be inimical] to the 
purpose which the inhibition in section 708 was intended 
to serve, it would, in my judgment, be entirely within the 
scope of its sound discretion for the Commission to decline 
to disclose the data asked for.” 


*The Senate rejected an amendment which would have required, inter alla, 
that the records of any department or agency of the Government be made 
available for inspection by a joint congressional committee. 92 Cong. Rec. 6566 
(June 10, 1946). 

* Section 708, act of September 8, 1916 (89 Stat. 795, 798). This was the 
predecessor of 19 U. 8. C. 1335, 1940 ed., one of the three sections of which 
18 U. 8. C. 1905 is a consolidation. 
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The remarks of my predecessor are equally applicable in 
the present circumstances and with respect to 18 U. S. C. 
1905. 

Respectfully, 
HERBERT BROWNELL, JR. 





AUTHORITY OF CONGRESSIONAL COMMITTEES TO 
DISAPPROVE ACTION OF HXECUTIVE BRANCH 


Section 638 of the Department of Defense Appropriation Act, 1956, 
approved July 13, 1955 (69 Stat. 301), Public Law 157, 84th Con- 
gress, first session, which reserves to the Appropriations Committees 
of the House of Representatives and the Senate the right to dis- 
approve disposal contracts entered into by the Secretary of Defense, 
is violative of the constitutional principle of separation of powers 
between the executive and legislative branches of the Government. 
It is also invalid as the attempted exercise of a law-making function 
by committees of the Congress. 

JULY 13, 1955. 

The PREsIDENT. 

My Dear Mr. Presipenr: You have asked for my advice re- 
garding the validity of certain provisions of H. R. 6042, 
84th Congress, first session, the Department of Defense 
Appropriation Act, 1956, approved July 13, 1955 (69 Stat. 
301). 

Section 638 of that act reads as follows: 

“Sec. 638. No part of the funds appropriated in this act 
may be used for the disposal or transfer by contract or other- 
wise of work that has been for a period of three years or 
more performed by civilian personnel of the Department of 
Defense unless justified to the Appropriations Committees 
of the Senate and the House of Representatives, at least 
ninety days in advance of such disposal or transfer, that 
its discontinuance is economically sound and the work is 
capable of performance by a contractor without danger to 
the national security: Provided, That no such disposal or 
transfer shall be made if disapproved by either committee 
within the ninety-day period by written notice to the 
Secretary of Defense.” 

The proviso reserves to the Appropriations Committees 
of the Senate and House of Representatives the right to 
disapprove and forbid action by the Secretary of Defense 
in disposing of or transferring work performed for a period 
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of three years or more by civilian personnel of the 
Department of Defense. 

The Secretary of Defense is otherwise authorized by law to 
dispose of or transfer such work. In pursuance of that 
authority, the Secretary of Defense would be permitted to 
engage in the administration and execution of the law which, 
by constitutional warrant, has been the responsibility and 
right of the executive branch since the founding of our 
conktitutional form of Government. The indicated pro- 
visions of section 638 effectively intrude upon such responsi- 
bility and right. 

The practical effect of these provisions is to vest the power 
to administer the particular program jointly in the Secre- 
tary of Defense and the members of the Appropriations 
Committees, with the overriding right to forbid action re- 
served to the two Committees. This, I believe, engrafts 
executive functions upon legislative members and thus over- 
reaches the permitted sweep of legislative authority. At the 
same time, it serves to usurp power confided to the executive 
branch. The result, therefore, is violative of the fundamental 
constitutional principle of separation of powers prescribed 
in Articles I and II of the Constitution which places the 
legislative power in the Congress and the executive power 
in the executive branch. 

Another aspect of invalidity, of equal force, is presented 
by the proviso. Thus, while the Congress may enact legis- 
lation governing the making of Government contracts, it 
may not Jegally delegate to its committees or members the 
power to make contracts, either directly or by conferring 
upon them power to disapprove a contract which an officer 
of the executive branch proposes to make. Apart from the 
right of the Congress as a whole with respect to contractual 
authority, it is quite clear that committees of the Congress 
do not have the legal capacity to enact legislation. Never- 
theless, the Appropriations Committees of the Senate and 
the House of Representatives have assumed to themselves 
that power in the present instance. 

The bases for the several foregoing conclusions are, in 
my judgment, fully supported by and are consistent with 
the Constitution of the United States, views long espoused 
by past Presidents of the United States, and by opinions of 
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the judicial] branch of our Government. These are briefly 
set forth below. 

Article II of the Constitution provides that “The executive 
Power shall be vested in a President of the United States 
of America” (Sec. 1) and that “he shall take Care that the 
Laws be faithfully executed” (Sec. 3). Article I of the Con- 
stitution provides that “All legislative Powers herein granted 
shall be vested in a Congress of the United States” (Sec. 1). 
The division of authority and responsibility as among the 
three branches of our Government was described by Chief 
Justice John Marshall early in the Nation’s history: “The 
difference between the departments undoubtedly is, that the 
legislature makes, the executive executes, and the judiciary 
construes the law; * * *.” (Wayman v. Southard, 23 U.S. 
1, 44 (1825)). Over 100 years later, the Supreme Court 
reaffirmed this basic constitutional division between the 
three great branches of our Government. In Springer v. 
Philippine Islands, 277 U.S. 189 (1928), the Court declared 
invalid certain acts of the Philippine legislature vesting the 
voting power of stock owned by the Government of the 
Philippines in a committee consisting of the Governor Gen- 
eral, the President of the Senate, and the Speaker of the 
House of Representatives of the Philippine Islands. In its 
opinion, the Court said: 

“Thus the Organic Act, [for the Philippine Islands] fol- 
lowing the rule established by the American constitutions, 
both State and Federal, divides the Government into three 
separate departments—the legislative, executive and judi- 
cial. * * * And this separation and the consequent exclusive 
character of the powers conferred upon each of the three 
departments is basic and vital—not merely a matter of gov- 
ernmental mechanism. * * * 

“Legislative power, as distinguished from executive 
power, is the authority to make laws, but not to enforce 
them or appoint the agents charged with the duty of such 
enforcement. The latter are executive functions. * * * 

“Not having the power of appointment, unless expressly 
granted or incidental to its powers, the legislature cannot 
engraft executive duties upon a legislative office. since that 
would be to usurp the power of appointment by indirection; 
though the case might be ditterent if the additional duties 
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were devolved upon an appointee of the executive.” (pp. 
201-2.) 

This decision has never been qualified by the Supreme 
Court or by the lower Federal courts and has generally been 
followed by State courts dealing with similar questions. 
Earlier, the Supreme Court had held that duties which the 
House of Representatives attempted to confer upon a com- 
mittee were judicial in character and not susceptible of 
exercise by the legislative department (Ailbourn v. 7'homp- 
son, 103 U.S. 168 (1880) ). 

The present proviso cannot be sustained on the theory 
that it is a proper condition attached to an appropriation. 
It is recognized that the Congress may grant or withhold 
appropriations as it chooses, and when making an appro- 

“priation may direct the purposes to which the appropriation 

shall be devoted. It may also impose conditions with respect 
to the use of the appropriation, provided always that the 
conditions do not require operation of the Government in a 
way forbidden by the Constitution. If the practice of at- 
taching invalid conditions to legislative enactments were 
permissible, it 1s evident that the constitutional system of 
the separability of the branches of Government would be 
placed in the gravest jeopardy. 

Since the organization of the Government, Presidents have 
felt bound to insist upon the maintenance of the executive 
functions unimpaired by legislative encroachment, just as the 
legislative branch has felt bound to resist interferences with 
its power by the executive. To acquiesce in legislation en- 
croaching upon the executive authority results in the estab- 
lishment of dangerous precedents. The first Presidential 
defense of the integrity of the powers of the executive under 
the Constitution was made by Washington when the House 
of Representatives insisted on being recognized as part of 
the treaty-making power. In his message to the House of 
Representatives, of March 30, 1796, he said: 

“It is essential to the due administration of the Govern- 
ment that the boundaries, fixed by the Constitution, between 

_ the different departments, should be preserved: * * *.” 
(Edwin Williams, The Statesman’s Manual, vol. 1, App. 
XVll). 

From that day to this the Presidents have almost unvary- 
ingly felt compelled to resist interferences with the Execu- 
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tive power. John Adams, Jefferson, Madison, and John 
Quincy Adams, in succession, found it necessary to voice 
opposition to such encroachment. Succeeding Presidents 
also recognized the need and duty to pass the Executive au- 
thority on to their successors unimpaired by the adoption 
of dangerous precedent. 

About a year ago, you also found it necessary to disapprove 
an act of Congress which would have invaded the preroga- 
tives of the executive branch of the Federal Government. 
H. R. 7512, 83rd Congress, second session, related to an agree- 
ment authorizing the Secretary of Defense to convey fed- 
erally-owned lands situated within the Camp Blanding 
Military Reservation, Florida, upon condition that, prior 
to the consummation of such an agreement, the Secretary 
of Defense or his designee “shall come into agreement with 
the Committees on Armed Services of the Senate and of 
the House of Representatives concerning the terms of such 
agreement.” In your veto message to the House of Repre- 
sentatives (100 Cong. Rec., pt. 6, p. 7135), you stated : 

“The purpose of this clause is to vest in the Committees 
on Armed Services of the Senate and House of Representa- 
tives power to approve or disapprove any agreement which 
the Secretary of the Army proposes to make with the State 
of Florida pursuant to section 2 (4). The practical effect 
would be to place the power to make such agreement jointly 
in the Secretary of the Army and the members of the Com- 
mittees on Armed Services. In so doing, the bill would vio- 
late the fundamental constitutional principle of separation 
of powers prescribed in articles I and II of the Constitution 
which place the legislative power in the Congress and the 
executive power in the executive branch.” 

The views expressed in that message have force in the 
present situation. 

Past Attorneys General also have consistently advised the 
executive branch of the constitutional invalidity of legis- 
lative enactments which would destroy the independence 
and integrity of the separate branches of the Government 
(see, for example, 37 Op. A. G. 56). 

Another factor in the present situation requires considera- 
tion. Whenever a provision in a statute is found invalid, 
question arises whether the whole act falls or only the ob- 
jectionable section. This depends on whether the unconsti- 
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tutional provision is separable from the rest of the act. 
In deciding that question, the courts endeavor to ascertain 
from the terms of the act and its subject matter whether 
Congress would have intended the balance of the act to 
stand without the obnoxious provision. Dorchy v. Kansas, 
264 U. S. 286, 289 (1924). 

When H. R. 6042 passed the [louse of Representatives 
with Senate ‘amendments on June 20, 1955, section 638 
merely required a certification and report by the Secretary 
of Defense to the Appropriations Committees of the Senate 
and House of Representatives at least 60 days in advance of 
the disposal. As stated by a member of the Senate, the 
purpose of section 638 as it then read was to give to the two 
Appropriations Committees a “period in which to determine 
whether an activity should be discontinued. The committee 
could not veto anything.” (Cong. Rec. June 20, 1955, p. 
7421). This view was confirmed by another Senator who 
stated: “We do not even have the right of veto over the 
closing of the plant. AJl we ask is that the Secretary make 
a report before he takes action. It seems to me that that 
would be in accordance with sound precedents and would be 
in keeping with the interests of the country.” (p. 7422) 
The bill then went to conference with section 638 reading as 
indicated. 

The present section 638 was added in the House of Rep- 
resentatives during consideration of the conference report 
and was passed without consideration of its constitutional 
implications (Cong. Rec. June 30, 1955, pp. 8216-8218). The 
bill as thus amended was passed by the Senate without debate 
(p. 8154). 

The multibillion dollar Defense Department Appropria- 
tion Act covers many varied subjects bearing upon national 
defense. Section 638 is in the nature of an addendum and 
does not bear upon the act as a whole or any other particular 
portion of it. It is my opinion that the proviso which pur- 
ports to vest disapproval authority in either of the two 
Appropriations Committees is separable from the remainder 
of the act and, if viewed as imposing an invalid condition, 
does not affect the validity of the remaining provisions. 

Respectfully, 
HERBERT BROWNELL, Jr. 
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DISPOSITION OF SURPLUS POWER GENEKATED AT CLARK 
HILL RESERVOIR PROJEOT 


The provision of section 5 of the Flood Control Act of 1944 (58 Stat. 
887, 890, 16 U. S. C. 825s) that in the sale of surplus power gen- 
erated at certain Federal reservoir projects the Secretary of the 
Interior shall give a preference to public bodies and cooperatives, 
must be construed to mean that if there are two competing offers 
to purchase such power, one by a preference customer and the other 
by a non-preference customer, and the former does not have at the 
time the physical means to take and distribute the power, the 
Secretary of the Interior must contract with the preference customer 
on condition that within a reasonable time to be fixed by him, it 
will obtain the means for taking and distributing the power. 

If within such period the preference customer does not do so the 
Secretary is then authorized to contract with the non-preference 
customer, subject to the condition that should the preference cus- 
tomer subsequently obtain the means to take and distribute the 
power, the Secretary will be enabled to deal with the preference 
customer. 

Nor is the preference requirement satisfied by disposition of the power 
to a non-preference customer under an arrangement whereby it 
obligates itself to sell an equivalent amount of power to preference 
customers to be designated by the Secretary of the Interior. 


Juuy 15, 1955. 
THe SECRETARY OF THE INTERIOR. 

My Dear Mr. Secretary: I have your letter of February 
28, 1955, endorsing the request of the Under Secretary for 
my opinion as to the legality of a contract which your depart- 
ment, through the Southeastern Power Administrator, pro- 
poses to execute with the Georgia Power Company for the 
marketing of electric energy generated at the Clark Hill 
reservoir project. I also have your department’s letters of 
February 14, 15, March 4, and March 11, 1955, regarding this 
matter. 

It appears that your question is whether the proposed con- 
tract is authorized in view of the provision of section 5 of 
the Flood Control Act of 1944 (58 Stat. 887, 890, 16 U.S. C. 
825s) for preference in the sale of power and energy to 
public bodies and cooperatives. My opinion is confined to 
this question. I have not considered either the wisdom or 
expediency of the contract as such, which are matters solely 
for your decision. 

Section 5 of the Flood Control Act reads as follows: 

“Electric power and energy generated at reservoir projects 
under the control of the Department of the Army and in the 
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opinion of the Secretary of the Army not required in the 
operation of such projects shall be delivered to the Secretary 
of the Interior, who shall transmit and dispose of such power 
and energy in such manner as to encourage the most wide- 
spread use thereof at the lowest possible rates to consumers 
consistent with sound business principles, the rate schedules 
to become effective upon confirmation and approval by the 
Federal Power Commission. Rate schedules shall be drawn 
having regard to the recovery (upon the basis of the applica- 
tion of such rate schedules to the capacity of the electric 
facilities of the projects) of the cost of producing and trans- 
mitting such electric energy, including the amortization of 
the capital investment allocated to power over a reasonable 
period of years. Preference in the sale of such power and 
energy shall be given to public bodies and cooperatives. The 
Secretary of the Interior is authorized, from funds to be 
appropriated by the Congress, to construct or acquire, by 
purchase or other agreement, only such transmission lines 
and related facilities as may be necessary in order to make the 
power and energy generated at. said projects available in 
wholesale quantities for sale on fair and reasonable terms and 
conditions to facilities owned by the Federal Government, 
public bodies, cooperatives, and privately owned companies. 
All moneys received from such sales shall be deposited in the 
Treasury of the United States as miscellaneous receipts.” 
[Italics added. ] 

The Clark Hill project is one of those authorized by Con- 
gress in the Flood Control Act of 1944. See 58 Stat. 894. 
Located on the Savannah River approximately 18 miles 
northwest of Augusta, Georgia, it 1s, as I understand it, a 
multiple-purpose project. for flood control, stream regulation, 
navigation and power. Its power component, which began 
operations in 1953, has a capacity of 280,000 kilowatts. Of 
this, one-half has been allotted to the State of Georgia and 
is the subject of the proposed contract. The Georgia Power 
Company is a privately-owned public utility organized under 
the laws of Georgia; it is engaged in the business of selling 
electric power to the public and it owns and operates gen- 
erating plants and transmission and distribution systems in 
Georgia. It further appears that there are in the area pres- 
ently served by the Power Company in Georgia a number of 
municipalities owning electric distribution systems and elec- 
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tric membership corporations, which are public bodies and 
cooperatives within the meaning of the preference provision 
of section 5 of the Flood Control Act. 

It appears that none of the “preference customers” owns 
or controls transmission facilities connected with the Clark 
Hill project and that the Federal Government has no trans- 
mission facilities whereby it can transmit Clark Hill power 
to the preference customers. It is stated that the construction 
of such facilities by your department is dependent upon 
appropriations by the Congress which have thus far been 
denied. It is also said that the Power Company is presently 
serving all of the preference customers within its service area 
through its facilities, that such facilities are adequate to 
transmit power from Clark Hill to the preference customers, 
and that there exists no other medium within Georgia having 
electric facilities adequate to transmit power from Clark Hill 
to the ultimate consumers thereof in Georgia. Finally, you 
advised me that the energy is now being sold to the Power 
Company on a temporary basis. 

The proposed contract provides for the sale, at stated rates, 
of one-half of the Clark Hill power to the Power Company 
for a period of fifteen years subject to cancellation by either 
party upon three years’ notice. The Power Company in turn 
agrees to sell power, at stated rates, to preference customers 
to be designated by the Southeastern Power Administration. 
I am advised that the additional cost to the preference cus- 
tomers will be no more than that due to carrying, transform- 
ing, and delivering the energy. It 1s further provided that 
the Government may withdraw a specified amount of power 
during any one year, upon six months’ notice, in the event that 
either the Government or the preference customers shall 
have constructed transmission facilities adequate to receive 
power without the utilization of the facilities of the Power 
Company and that the entire amount may be withdrawn upon 
three years’ notice. The contract also contains a provision, as 
required by section 5 of the Flood Control Act, that the rates 
to be charged the Power Company, shall be subject to the 
approval of the Federal Power Commission. I note also 
that the contract recites that the sale of the power to the 
Power Company satisfies the provisions of section 5 in that— 

“(a) public bodies and cooperatives will obtain all benefits 
of such available power at whatever price and other advan- 
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tages as may be provided under Section 5 of the Flood Control 
Act of 1944; (b) such public bodies and cooperatives may 
obtain any additional power required by them from the 
Company; (c) any power not used by said Preference Cus- 
tomers will be used to serve other customers of the Company, 
thereby providing for the sale of the entire available output 
of the Project; and (d) there will be a widespread use of such 
available power by public bodies, cooperatives, and others 
at the lowest possible rates, consistent with sound business 
principles; * * *.” 

It also appears that if the above contract is executed it is 
the intention of your department to enter into a contract 
with the cooperatives whereby the Government will agree 
“that it will cause to be delivered monthly to the Cooperative, 
in accordance with the terms and conditions of * * * [the 
contract] between the Government and the [Georgia] Power 
Company” a stated amount of electric energy. 

I am given to understand that the Georgia Electric Mem- 
bership Corporation, a cooperative organized under the 
Georgia Electric Membership Corporation Act (Georgia 
Code, § 34A-101, et seg.), and the members of which consist 
of local rural cooperatives, objects to the above arrangement 
for the disposition of the Clark Hill power and has submitted 
competing proposals which are pending before your depart- 
ment. It proposes to purchase all of the power involved “at 
the bus bar” at rates to be fixed by the Government and 
approved by the Federal Power Commission. One of its 
proposals contemplates that it would enter into an agreement 
with the Georgia Power Company for “wheeling” of the 
power to preference customers, or in the event the Power 
Company refused to wheel the power that it would apply to 
the proper regulatory body for an order requiring the Power 
Company to do so. Under its alternate proposal, it would 
sell the power to the Power Company or exchange it with the 
Company, and in return the Company would sell power to the 
member cooperatives. It describes these proposals as “firm 
and continuing offers to purchase all of the power and energy 
assigned to Georgia from the Clark Hill project,” and states 
that it is willing to negotiate with respect to any provisions 
of the proposals as to which there may be disagreement. The 
cooperative’s letter of February 8, 1955, asserts that somewhat 
similar arrangements have been entered into by the Depart- 
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ment of the Interior with respect to power generated at other 
dams. Specific reference is made to an agreement of Novem- 
ber 17, 1953, between the Southwestern Power Administra- 
tion and the Brazos Electric Power Cooperative, Inc., a 
Texas rural cooperative, for the sale to the cooperative of 
power generated at the Whitney Dam under an arrangement 
whereby the cooperative resells the power to the Texas 
Power & Light Company. You inform me, however, that in 
the instant case the Georgia Power Company refuses to enter 
into any such arrangement. For the purpose of this opinion 
it is assumed that the Georgia statute is sufficiently compre- 
hensive to permit the Georgia Electric Membership Corpora- 
tion to proceed in this manner. 

In your department’s letter of February 14, 1955, it 1s said 
that during the past four years the Georgia cooperatives 
“have made no progress toward securing any finances, either 
by borrowing or by Federal appropriation, and are, there- 
fore, utterly unable to actually receive * * * [the] power 
or to pay for it,” and that an analysis made by the Rural 
Electrification Administration of the amount of the invest- 
ment necessary by the Federal Government or the coopera- 
tives to enable the latter to receive the power without the 
intervention of the Georgia Power Company discloses that 
some 74 million dollars would be required. This, it is stated, 
would increase the cost of the power from 6.23 mills per 
kilowatt hour provided in the proposed contract with the 
Georgia Power Company to 10 mills per kilowatt hour. And, 
in the letter of March 11, 1955, your department states the 
following: 

“* * * Georgia Electric Membership Corporation argu- 
ments are grounded upon an assumption that it is equipped 
to buy, transmit and deliver power. Nothing could be fur- 
ther from fact. The Corporation is largely a paper corpora- 
tion. It does not own or control transmission facilities. It 
has no contracts to build such facilities. It is not financially 
able to construct transmission facilities required. In other 
words, the Corporation does not have the physical means to 
take electric energy nor to deliver that energy to preference 
customers. If the corporation cannot deliver the energy, it 
cannot receive payment. If it cannot receive payment, it 
cannot pay the Government for the energy. How, then, can 
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the Government contract to sell and deliver energy to the 
Corporation ? 

“The Georgia Electric Membership Corporation’s current 
proposals have this ultimate objective in mind. The owner- 
ship and title to Federally produced power must, from the 
instant of generation, pass into the Corporation’s hands. 
From that point on the Corporation will (1) deal with 
Georgia Power Company to resell the power to it and the 
consumer co-ops will then buy firmed up or supplemental 
power from the Company; or (2) the GEMC will have to 
revert to its former position that the Government is obligated 
to transmit and deliver the power to the consumer co-ops, 
which means the Government must construct extensive trans- 
mission lines. The Power Company has steadfastly refused 
to consider number (1). The Congress has not appropriated 
money to accomplish (2).” It is also said that the pro- 
posed contract “is as favorable to the cooperatives as any 
other arrangement would be” and from the standpoint of 
the preference customer “is the equivalent of the widely 
accepted wheeling contracts used by the Government and 
which are recognized as being in full accord with ‘pref- 
erence’ laws.” It appears, however, that the cooperative 
does not agree. It alleges that there is a wide disparity 
in the economic benefits which would accrue to its mem- 
bers should the Power Company’s proposal be accepted 
rather than its own. Finally, your Solicitor’s memorandum, 
a copy of which was submitted with your department’s letter 
of February 14th, concludes that under the circumstances 
here present you are authorized, in your discretion, to con- 
tract for the sale of the power to the Georgia Power Company. 

The cooperative, in the memorandum submitted by its 
counsel to your department in support of its offer, makes the 
following argument (p. 28) : 

“Tt is the position of the G. E. M. C. that when it as a 
non-profit cooperative membership corporation organized 
under the laws of Georgia composed of 37 rural electric co- 
operative members offers to purchase the power at the dam 
from the Government at the price fixed by the Government, 
the facts require the application by the Secretary of the 
preference provision of Section 5 of the Flood Control Act 
of 1944. The transmission of the power would be G. E. M. C.’s 
problem and not the Government’s; however, it wishes the 
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Secretary to be fully advised. It would undertake to work 
out an agreement with the Georgia Power Company. The 
G. E. M. C. does not believe and is not willing to anticipate 
that in the event its proposal to purchase the power is ac- 
cepted the Georgia Power Company, which is a public utility 
exercising substantial rights, privileges and benefits given 
to it by the public, including the power of eminent domain, 
will so far disregard its corresponding obligations to the 
public as to refuse to carry the power to the preference cus- 
tomers over its transmission facilities for a reasonable com- 
pensation. In the event that the Power Company did refuse 
to wheel the power for a reasonable compensation, the 
G. E. M. C. would utilize the statutes adapted to meet that 
situation.” The statutes referred to are section 202 of Part 
II of the Federal Power Act (49 Stat. 803, 848, 16 U.S. C. 
824a), dealing with interconnection of facilities of public 
utilities engaged in the interstate transmission and sale of 
electric energy (see Federal Power Commission v. Idaho 
Power Company, 344 U. S. 17), and section 93-307 of the 
Georgia Code of 1933. It is then said that “It is apparent 
that the proposal of G. E. M. C. contemplates that it must 
have a reasonable time to make arrangements for the trans- 
mission of the power if its proposal is accepted. What isa 
reasonable time depends upon all of the circumstances of the 
particular case. * * * The circumstances here are that the 
G. E. M. C. would need time to negotiate with the Power 
Company, who has the only transmission line to the load 
center, for a transmission agreement or, in the event the 
Power Company refuses to enter into such an agreement 
upon reasonable terms, would require time to obtain a ruling 
from the proper regulatory body permitting use of such 
facilities upon the payment of adequate transmission rates.” 
(Memo, 29-30) 

Citations are given to the preference requirements of other 
Federal power statutes containing “reasonable time” provi- 
sions, such as the Boulder Canyon Project Act (43 U.S. C. 
617d (c)), the Tennessee Valley Authority Act (16 U.S. C. 
831k), and the Bonneville Project Act (16 U.S. C. 832c (d) ). 
For example, the last cited provisions are that in order “to 
preserve the * * * preferential status of * * * public 
bodies and cooperatives” with respect to the disposition of 
electric energy, they shall be afforded “reasonable time and 
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opportunity to take any action necessary to authorize the 
issuance of bonds or to arrange other financing necessary to 
construct or acquire necessary and desirable electric distribu- 
tion facilities * * *.” And, it will be noted that the Bonne- 
ville Project Act further protects the preferential status of 
public bodies and cooperatives by providing that an applica- 
tion of such an organization is not to be denied, or a compet- 
ing application of a private corporation granted “until after 
a reasonable time, to be determined by the administrator [of 
the project], has been afforded such public body or coopera- 
tive” to issue or market securities needed to enable it to sell 
and distribute the electric energy proposed to be purchased 
(16 U.S. C. 832¢ (c) ). 

TI note that in the memorandum of your Solicitor it is stated 
with reference to the cooperative’s intention “to secure an 
order from the Federal Power Commission or the Public 
Utility Commission of the State of Georgia, compelling the 
Georgia Power Company to carry this power” that an ex- 
amination of the law leaves “considerable doubt” as to the 
jurisdiction of those agencies to enter such an order. How- 
ever, the memorandum does not foreclose the possibility of 
successful legal action. Moreover, it is said that, apart from 
the legal question, it is apparent that it would be “a matter 
of months and possibly of years before such an order can be 
made effective and before any power will be actually trans- 
mitted by the Company to the co-ops.” 

The problem which confronts me is to ascertain the mean- 
ing which the Congress intended to give to the provision of 
section 5 of the Flood Control Act that “preference in the 
sale of * * * power and energy shall be given to public 
bodies and cooperatives.” As one of my predecessors has 
aptly observed: “In construing any statute the legislative 
intent, if it can be ascertained, must control; and in arriving 
at the legislative intent the entire statute, its form, its several 
parts, its purposes, its relation to other statutes, and the effect 
of construing it one way or another, must be considered.” 
39 Op. A. G. 42, 44. Applying these criteria to the case at 
hand, it is my opinion that section 5 means that when the 
Secretary of the Interior has before him two competing offers 
to purchase power, one by a preference customer and the 
other by a non-preference customer, and the former does not 
have at the time the physica] means to take and distribute 
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the power, he must contract with the preference customer on 
condition that such customer will, within a reasonable time 
to be fixed by the Secretary, obtain the means for taking and 
delivering the power. If within the period fixed the prefer- 
ence customer does not do so, the Secretary is then free to 
contract with the non-preference customer. Such a contract, 
however, would have to contain, in the situation here in- 
volved, adequate provision enabling the Secretary to deal 
with the preference claimant should it subsequently obtain 
the means to take and deliver the power. It is not necessary 
for me at this time to delineate the terms of such a provision. 
Nor, in the circumstances here present, does the Secretary, 
in my judgment, discharge his statutory duty of giving a 
preference in “the sale” of power to public bodies and cooper- 
atives by disposition to a private company under an arrange- 
ment whereby the latter obligates itself to sell an equivalent 
amount of power to preference customers to be designated 
by the Secretary. Cf. United States v. City and County of 
San Francisco, 310 U. S. 16. This is what the proposed 
contract amounts to; it is not a wheeling arrangement for 
transmission of power belonging to another over the lines of 
the Georgia Power Company. 

It is also to be noted, as pointed out above, that the cooper- 
ative does not appear to share your department’s view that 
the contract would be as favorable to preference claimants as 
any other arrangement wou!d be. However, even if there was 
no dispute on this score, it could not justify a disregard of 
the mandatory provision of section 5 that preference be 
accorded public bodies and cooperatives in “the sale” of 
power. 

I have also considered the statements that during the past 
four years the cooperatives have achieved nothing in the way 
of obtaining the necessary financial means to take and dis- 
tribute the power and hence that they are unable to receive 
it or pay for it. But it cannot be demonstrated, in my judg- 
ment, on the facts before me that should your department 
accept the offer of the cooperative upon condition that it 
shall have a reasonable time to secure the means for taking 
and distributing the power, it cannot possibly succeed in 
accomplishing this. 

It could not be contended, of course, that the Secretary of 
the Interior would be free to pursue the course proposed to be 
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taken here had section 5 of the Flood Control Act contained 
“reasonable time” provisions akin to those found in the Bon- 
neville Project Act and the other acts cited above. In that 
case the Secretary would be obliged to grant a preference 
purchaser without existing ability to take and distribute the 
power, a reasonable opportunity to obtain the necessary 
means. Since each of these statutes deals with the prefer- 
ential disposition of Federal power, they should be read in 
pari materia to ascertain the intent of Congress. See Vane 
v. Newcombe, 1382 U.S. 220, 235-236. 

I cannot conceive, in the face of a plain mandate for pref- 
erence to public bodies and cooperatives and the congressional 
concern, as evidenced in related statutes, for protection of 
their preferential status, that it is possible to say apropos of 
section 5 that the Congress intended a preference purchaser 
to demonstrate its present ability to take and distribute the 
power in order to avail itself of its statutory privilege. It 
ig reasonable to attribute to the Congress that enacted section 
5 the same solicitude for preference customers that had been 
recognized as necessary on other occasions. Congress knew 
that public bodies or cooperatives whom it wished to benefit 
would hardly be likely to own or control transmission lines 
reaching out to a power project, and hence it could not have 
intended them, in order to contract for the power, to be 
possessed with those facilities in advance. 

You will note that with respect to the provisions of the 
Federal Power Act authorizing the Federal Power Commis- 
sion to issue licenses for the construction of hydroelectric 
projects the courts have not attributed to Congress an inten- 
tion to bar the application of a cooperative which has not 
demonstrated its financial responsibility, or that it has firm 
or enforceable commitments for the sale of the power involved 
or for the financing of the proposed project. State of Iowa 
v. Federal Power Commission, 178 F. 2d 421 (C. A. 8th, 1949), 
certiorari denied, 339 U. S. 979. To read into the section 5 
grant of a preference to public bodies and cooperatives the 
requirement of a presently existing ability to take and dis- 
tribute the power would, in the usual case, constitute its emas- 
culation; and it is well-settled that such a construction of a 
statute should not be taken where a construction is possible 
which will preserve its vitality and the utility of the language 
in question. Sunshine Coal Co. v. Adkins, 310 U. S. 381, 392; 
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Armstrong Co. v. Nu-Enamel Corp., 305 U. S. 315, 333. 
Nor can it be regarded as of moment that section 5 does not 
expressly contain a “reasonable time” provision. That which 
may be clearly implied in a statute is as effectual as that 
which is expressed. United States v. Sischo, 262 U.S. 165, 
169; NMeslin v. Wells, 104 U. S. 428, 432-433; Pompton v. 
Cooper Union, 101 U.S. 196, 202. 

Turning to the legislative history of section 5 of the Flood 
Control Act as an aid to ascertainment of the congressional 
intent, I find that the section had its origin in an amend- 
ment—in somewhat different form than enacted—proposed 
by the Senate Committee on Commerce to the bill (H. R. 
4485, 78th Cong., 2d sess.) passed by the House. See S. Rept. 
No. 1030, 78th Cong., 2d sess. Its purpose, according to the 
committee, was to provide a “general law governing the sale 
and distribution of power generated at projects under the 
control of the War Department.” Jd., p. 3. The committee 
further stated as follows (/bzd.) : 

“In order to attain the greatest benefit to the general public 
from this hydroelectric power, the time has come to place by 
law the responsibility for disposal of such power in an exist- 
ing Federal agency. In the Bonneville Power Administra- 
tion Act and the Fort Peck Power Administration Act, 
Congress has authorized the Secretary of the Interior to 
dispose of the power generated at the Bonneville and Fort 
Peck projects. More recently, under Executive Order No. 
9366, the Secretary of the Interior has been made respon- 
sible for the disposal of power from the Denison and Norfolk 
projects. 

“The committee has heard testimony from the Secretary 
of the Interior and from the Director of the Division of 
Power of the Department of the Interior on this subject. 
The latter official has informed the committee that the provi- 
sions of amendment No. 6 [section 5] contain sufficient au- 
thority and latitude for efficient administration and will 
satisfactorily enable the Department of the Interior to carry 
out the intent of the amendment.” It will be noted that 
the committee emphasized that the amendment was designed 
“to attain the greatest benefit to the general public” and 
that specific reference was made to the Bonneville Act, 
which, as has been pointed out above, contained “reason- 
uble time” provisions with respect to preference purchasers. 
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In order, however, to avoid “setting up a public power trust 
which would be unduly competitive with established private 
power utilities,” the committee stated that it had inserted 
@ proviso authorizing the Secretary of the Interior to con- 
struct and acquire only such transmission lines or related 
facilities “as may be necessary in order to make the power 
and energy * * * available in wholesale quantities for sale 
on fair and reasonable terms and conditions to facilities 
owned by the Federal Government, public bodies, coopera- 
tives, and privately owned companies.” But in this regard 
the committee stated that it “recognizes the desirability of 
granting preferences in the sale of such power and energy 
to public bodies and cooperatives when the power is gen- 
erated at projects financed by the Federal Government” 
(ibid.). 

The committee amendment gave rise to vigorous debate in 
the Senate, chiefly over an amendment sponsored by Senator 
Bailey that would have required the power to be sold “at the 
point of production.” 90 Cong. Rec. 8315. He explained 
that the purpose of his amendment was to “permit private 
enterprise to live” because “[i]f Mr. Ickes is given authority 
to build transmission lines, he will build them into the cities 
and take the cream of the private companies’ business at 
once.” J/d., 8319. The Bailey amendment was defeated. /d., 
8369. Senator Barkley read into the record a statement by 
the Secretary of the Interior that the amendment constituted 
“a fundamental reversal of the sound traditional policies 
of the Congress with respect to the sale of Federal power. 
By restricting the construction of transmission facilities, it 
would place the Government in a poor bargaining position 
in the sale of its power and would permit the private utilities 
in the vicinity of each dam to monopolize, on its own terms, 
the power produced at the Federal project. Rather than 
giving the customary preference to public agencies and 
farmers’ rural electric cooperatives in the disposition of pub- 
lic power, the effect of the amendment would be to foreclose 
these public and nonprofit agencies from securing the power.” 
Id., 8315. The Secretary went on tosay (/bid.) : 

“Disposition of power generated at Government projects 
wnder public power policies, such as sales preference for 
municipalities and other public agencies and for farm co- 
operatives, has been a basic tenet of governmental policy 
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since 1906 when the Congress first authorized power develop- 
ments on reclamation projects. Subsequently the Congress 
has reiterated and extended these policies in the Tennessee 
Valley Authority, Bonneville, and Fort Peck Acts and in the 
Reclamation laws. I cannot believe that the Congress will 
want to overthrow these sound policies that have been im- 
bedded in our laws and have resulted in promoting the in- 
dustrial development of the West and the South and in the 
protection of the consumers in those areas. The policy of the 
proposed amendment would deprive the ultimate consumer 
of the benefits of low-cost electric energy produced at public 
projects and would permit their monopoly by a few private 
utilities.” 

Senator Downey, speaking against the Bailey amendment, 
stated that cooperatives were seldom in a position to “build 
transmission lines from their point of consumption to one 
of those power dams to be erected,” but that “[P]rivate 
utilities, of course, can build such transmission lines.” J/d., 
8323. Senator Taft, however, urged that it was not necessary 
to provide authority for the Secretary of the Interior to 
build transmission lines “because we are backing the coopera- 
tive to such an extent that if a particular cooperative has a 
good case, if it is a reasonably safe proposition, the Govern- 
ment, through the R. E. A., can finance the building of a 
transmission line to that particular cooperative.” Jd., 8328. 
Senator Bailey then rose to state that he was willing to mod- 
ify his proposition to permit the Government to “run trans- 
mission lines to a rural electric association if they have none, 
and they can borrow the money, or the Government can put 
up the money. I think that takes out * * * the objection 
on the ground of the needs of the rural population.” /d., 
8331. This, however, did not satisfy Senator McClellan be- 
cause, In his opinion, many cooperatives would not be in a 
position to finance the construction of transmission lines. 
Id., 8332. Senator Ellender pointed out that the Bailey 
amendment would nullify the preference provision by per- 
mitting the sale of power “to private concerns without first 
offering it to cooperatives and public bodies” (/d., 8364) ; 
Senator Pepper stated that “unless provision is made in some 
way or other for the power to be transmitted to public bodies 
and cooperatives it will not get there, except through the 
instrumentality of the private company.” Jd., 8365. 
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Although the Bailey amendment was defeated and the com- 
mittee amendment was passed by the Senate, a significant 
revision was made in conference. The change was with re- 
spect to the authority of the Secretary of the Interior to 
construct or acquire transmission lines; it was provided that 
he could do these things only “from funds to be appropriated 
by the Congress.” See H. Rept. No. 2051, 78th Cong., 2d 
sess., p. 7 (Statement of the House Managers). However, it 
was again emphasized that section 5 “establishes a preference 
in the sale of * * * power and energy to public bodies and 
cooperatives.” bid. The conference modification of section 
5 was agreed to by both houses. 90 Cong. Rec. 9262, 9269, 
9277, 9287. Representative Whittington, in presenting the 
conference report to the House, stated that provision had been 
made for the disposition of power “in substantially the same 
language which now obtains in legislation previously passed 
by the Congress for the disposal of power at Bonneville, at 
Fort Peck, * * * with amendments to the language as agreed 
to in the conference to the Senate amendment.” “* * * there 
is preference to the public bodies and cooperatives in this bill 
and in this agreement, just as there is in the existing law 
passed by this body on the disposal of power at Bonneville.” 
Id., 9281, 9283. 

I have made this extended reference to the legislative his- 
tory because it convinces me of the deep concern that Congress 
had, in making provision for the disposition of Federal 
power, for the preferential status of public bodies and coop- 
eratives. It is clear that it wished generally to continue the 
policies it had theretofore formulated in other power acts. 
Hence it emphatically rejected, after full consideration, an 
amendment to section 5 which, according to the opponents of 
the amendment, would have to all] intents and purposes com- 
pletely devitalized its preference provision, the broad object 
of which, as Senator Ellender observed, precluded the sale of 
Federal power to private companies without first offering 
it to cooperatives and public bodies. It is true that, as en- 
acted, the section does not confer upon the Secretary of the 
Interior an untrammeled authority to build or acquire trans- 
mission lines at the cost of the Government in order to make 
the power available to these organizations; he can do so only 
from funds to be appropriated by the Congress—and in this 
case no such funds have been appropriated. Yet it is ap- 
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parent to me that this restriction on the Secretary’s authority 
cannot be taken as evidence of an intention to circumscribe 
the preference provision to a degree that would render it 
inoperative as a practical matter. It seems to me that this 
would result from an interpretation of section 5 authorizing 
the Secretary of the Interior to reject a purchase offer by a 
cooperative because it has no presently available means for 
taking and distributing the power. I am certain, in the hght 
of all that was said in the debates on the subject of preference 
for public bodies and cooperatives, that such an interpreta- 
tion flouts the congressional purpose. In this regard, I may 
say that I have examined the statements of the individual 
Senators referred to in your department’s letter of March 11 
(see 98 Cong. Rec. 7964, and Hearings on H. R. 3790, Interior 
Department Appropriations for 1952, before a Subcommittee 
of the Senate Appropriations Committee, 82d Cong., 1st sess., 
pp. 1083, 1089, 1098). These statements made long after the 
enactment of section 5 are, of course, of little value in ascer- 
taining its meaning. Moreover, they do not persuade me. 

My views would appear to be consistent with those ex- 
pressed by your department in its Power Policy Statement of 
August 1953 (printed at pp. 333-337 of Power Policy Hear- 
ings (1953) before a Subcommittee of the Senate Judiciary 
Committee, 83d Cong., 1st. sess.), based upon the various 
statutes in this field, including the Flood Control Act of 
1944. Those views are stated in the following terms: 

“The Department of the Interior wil] operate the federally 
owned generating and transmission facilities under its control 
for the benefit of the general public, and particularly of 
domestic and rural customers, and the Department will give 
preference and priority to public bodies and cooperatives in 
disposing of electric energy generated at Federal plants. It 
will be the policy of the Department to dispose of power, 
remaining after provision for existing preference customers, 
to privately owned public utilities serving domestic and rural 
customers in the area.” It is also pertinent to note the testi- 
mony of Assistant Secretary Aandahl that “everything 
in * * * the power policy indicates that we recognize the 
rights of preference customers and that we are leaning over 
backwards to do that.” Jd., p. 87; and see pp. 73, 79, 89. 

Nor do I regard my position as in conflict with that taken 
by Acting Attorney General Fowler in 1913 in connection 
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with section 5 of the act of April 16, 1906 (34 Stat. 116), 
which authorized the Secretary of the Interior “to lease” 
surplus power “giving preference to municipal purposes.” 
30 Op. A. G. 197. There, it was held that the Secretary was 
authorized to lease such power to a private company; but it 
does not appear, as here, that the Secretary was faced with 
choosing between conflicting offers made by a preference user 
and a non-preference user. 

For the reasons stated above, it 1s my opinion that section 5 
of the Flood Control Act of 1944 does not authorize the 
Secretary of the Interior, under the circumstances here pre- 
sented, to enter into the proposed contract with the Georgia 
Power Company. The documents submitted for my consid- 
eration will be returned separately. 

Sincerely, 
HERBERT BROWNELL, Jr. 


PARDONING POWER OF THE PRESIDENT 


The constitutional pardoning power of the President (Art. II, section 
_ 2, clause 1) authorizes the President, in commuting a death sentence, 
to attach as a condition that the prisoner shall not thereafter be 
eligible for parole or to receive the benefits of related provisions 
of law applicable to military offenders. The President’s action 
cannot, of course, bind his successors. 
The condition may also be attached without obtaining the prisoner’s 
consent thereto. 
Avctst 11, 1955. 
The PresipentT. 

My Dear Mr. Presipent: In connection with the case of 
John F. Vigneault you have asked my opinion as to whether 
you may lawfully attach to a commutation of his death sen- 
tence to imprisonment for life or for a definite term of years, 
should you decide to grant such commutation, a condition 
that he shall not be eligible thereafter for parole or to receive 
the benefits of related provisions of law. It is my opinion 
that you may do so. However, as you know, your action in 
this regard could not, of course, bind any of your successors. 

It appears that Vigneault, while a member of the United 
States Army, was convicted by a general court-martial of the 
offenses of murder and of robbery in violation of articles 118 
(4) and 122, respectively, of the Uniform Code of Military 
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Justice (50 U. S. C. 712 (4), 716). His conviction was af- 
firmed by the United States Court of Military Appeals 
(United States v. Vigneault, 3 USCMA 247), and a death 
sentence has been approved, as required by article 71 (a) 
(50 U.S. C. 658 (a)). : 

Your authority to act in the premises is derived from 
Article II, section 2, clause 1 of the Constitution, pro- 
viding that the President “shall have Power to Grant Re- 
prieves and Pardons for Offences against the United States, 
except in Cases of Impeachment.” That power extends 
to military offenders (19 Op. 106; see also 4 Op. 482, 
11 Op. 19, 22 Op. 36, 27 Op. 178, Winthrop’s Military 
Law and Precedents (2d ed.), pp. 466-468), and it includes 
the authority to commute a death sentence to a penalty 
less than death, including imprisonment for life. (Biddle 
v. Perovich, 274 U. S. 480; see also Jn Re Ross, 140 U.S. 
453; Ea Parte Wells, 18 How. 307). Moreover, it is settled 
that both a pardon and a commutation of a sentence may 
be granted on condition. Ea Parte Grossman, 267 U. S. 
87, 120; Semmes v. United States, 91 U. S. 21, 27; United 
States v. Klem, 13 Wall. 128, 142; Ha Parte Wells, 
supra; United States v. Wilson, 7 Pet. 150, 160.1. And, the 
condition imposed may be of any nature, so long as it is not 
one that is illegal, immoral, or impossible of performance. 
Lupo v. Zerbst, supra; Kavalin v. White, 44 F. 2d 49 (C. A. 
10th, 1930); 11 Op. A. G. 227, 229. Conditions that have 
been sustained include the following: that a life sentence 
shall begin to run at the date of commutation of a death 
sentence (Bishop v. United States, supra) ; that the prisoner, 
an alien, shall be deported from the United States and not 
return (Vitale v. Hunter, supra; Kavalin v. White, supra) ; 
that the prisoner shall remain law-abiding (Lupo v. Zerbst, 
supra; United States ex rel. Brazier v. Commr. of Immigra- 
tion, supra; E'x Parte Weathers, supra), and abstain from 
the use of intoxicating liquor (“2 Parte Weathers, supra). 

The Federal courts, so far as I know, have not passed on 

1To the same effect, see Bishop v. United States, 223 F. 2d 582 (C. A. D. C., 
1955); Vitale v. Hunter, 206 F. 2d 826 (C. A. 10th, 1953) ; Lupo v. Zerbst, 
v2 F. 2d 362 (C. A. Sth, 1937), certiorari denied, 303 U. 8. 646; United States 
ez rel. Brazier v. Commr. of Imnvgration, 5 F. 2d 162 (C. A. 2d, 1924).; 
Ez Parte Weathers, 33 F. 2d 294 (D.C. S. D. Fla., 1929) ; Chapman v. Scott, 
10 F. 24 156 (D. C. Conn., 1925), affirmed, 10 F. 2d 690 (C. A. 2d, 1926), 


certiorari denied, 270 U. S. 657; and see Humbert, The Pardoning Power of 
the President, pp. 22, 27, 47-48. 
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the lawfulness of a condition that a prisoner shall not be 
eligible to receive the benefit of the parole systems authorized 
by Congress. A Federal prisoner serving a sentence in a 
civilian penal institution may be released on parole after 
serving one-third of his term or after serving fifteen years 
of a life sentence or of a sentence of over forty-five years. 
18 U.S. C. 4202. This applies to a military offender com- 
mitted to such an institution. Jones v. Looney, 107 F. Supp. 
624 (D. C. E. D. Mich., 1952) ; McKnight v. Hunter, 98 F. 
Supp. 605 (D. C. Kans., 1951) ; Fitch v. Hiatt, 48 F. Supp. 388 
(D. C. M. D. Pa., 1942) ; 50 U. S. C. 639; Department of the 
Army Regulation 600-360, 12.2 With respect to prisoners 
confined in institutions under the control of the Army, Con- 
gress has authorized the Secretary of the Army to establish 
a parole system. 10.U. S.C. 1457b. That system provides 
for eligibility to parole after service of one-third of the term 
of confinement or ten years of a life sentence or of a sentence 
of more than thirty years. Department of Defense Instruc- 
tion No. 1325.4, § ITI, P,2 (January 14, 1955).° 

State courts that have considered the legality of a condi- 
tion precluding parole have sustained it. ‘Thus, the Supreme 
Court of California has held that the constitution of that 
State authorizes the Governor to commute a death sentence to 
hfe imprisonment upon condition that the prisoner shall not 
be eligible to parole, despite the fact that the California 
code permits parole after seven years’ confinement under a 
life sentence. Green v. Gordon, 39 Calif. 2d 230 (1952), certi- 
orari denied, 344 U. S. 886; /n re Collie, 38 Calif. 2d 396 
(1952), certiorari denied, 345 U. S. 1000. In the first cited 
case, the court stated (p. 232) : 

“We recently held that a commutation of a sentence is in 
the nature of a favor which, under article VII, section 1, of 
the Constitution,* may be withheld entirely or granted upon 


3 See also Johneon v. Hiatt, 71 F. Supp. 865 (D. C. M. D. Pa., 1947), 
affirmed 163 F. 2d 1018 (C. A. 8d, 1947); Innes v. Hiatt, 57 F. Supp. 17 
(D. C. Pa., 1944); and Wiener, The Uniform Code of Mttitary Justice, pp. 
142-145. 

SThe Department of the Army advises that this instruction supersedes the 
criteria for determining parole eligibility set forth in AR 600-360, and that 
pending the publication of a change in that regulation the commandants of 
disciplinary barracks were directed on May 2, 1955, to employ the standards 
established by the instruction. 

¢The Governor “shall have the power to grant reprieves, pardons, and 
eommutations of sentence * * * for all offenses * * * upon such conditions, 
and with such restrictions, as he may think proper * * *°.” 
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such reasonable conditions, restrictions and limitation as the 
governor may think proper, that the general statutory regu- 
lations relating to parole (Pen. Code § 3040 et seq.) did not 
amount to an attempt to interfere with the governor’s power, 
and that the withholding of parole upon the commutation of 
a death sentence to life imprisonment was not unreasonable.” 
(In re Collie, 38 Calif. 2d 396, 398-3899 [240 P. 2d 275].) 
It is also of significance that at least one President appears 
to have assumed that the imposition of the parole condition 
was within his constitutional authority. In 1915 President 
Wilson commuted the death sentence of James Waupoose to 
life imprisonment upon condition that he waive all rights 
and benefits to which he might be entitled under the parole 
law; and in the same year the President commuted the sen- 
tence of Jeff Sharum from imprisonment for a term of three 
years and six months to a term of two years and six months 
on condition that he was not to have the benefit of the parole 
law save on the basis of his origina] term. Annual Report 
of the Attorney General, 1916, pp. 338, 343. An examina- 
tion of the files of these two cases does not disclose that any 
special study was made of the legal aspects of the question. 
Nor do I believe that the parole laws and regulations can 
be regarded as a limitation upon the President’s pardoning 
power vested in him by the Constitution. The books are re- 
plete with statements that Congress can neither contro] nor 
regulate the action of the President in this regard. See Ea 
Parte Grossman, 267 U.S. 87, 120; The Laura, 114 U. S. 411, 
414; Ew Parte Garland, 4 Wall. 333, 380; Thompson v. Due- 
hay, 217 Fed. 484, 487 (D. C. W. D. Wash., 1914), affirmed, 
923 Fed. 305 (C. A. 9th, 1915) ; 22 Op. A. G. 36, 20 Op. 668, 
19 Op. 106, 8 Op. 281, 6 Op. 393, 4 Op. 432. In Ea Parte 
Grossman, supra, Chief Justice Taft, speaking for the Court, 
stated that “The Executive can reprieve or pardon all of- 
fenses * * * conditionally or absolutely, and this without 
modification or regulation by Congress;” and in Ee Parte 
Garland, supra, it was said that “This power of the President 
is not subject to legislative control. * * *. The benign pre- 
rogative of mercy reposed in him cannot be fettered by any 
legislative restrictions.”> In The Laura, supra, the Court 
SIn Ea Parte Garland, it was held that the President having granted 
Garland a full pardon for all offenses committed by him in connection with 


his participation in the Rebellion, it was not within the constitutional power 
of Congress to inflict punishment upon him beyond the reach of the pardon. 
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stated that the President’s “constitutional power in these 
respects cannot be interrupted, abridged, or limited by any 
legislative enactment.” 

It is clear, moreover, from the history of the parole statute 
itself that Congress had no intention of interfering with the 
President’s pardon authority. As enacted in 1910, section 
10 provided that nothing in the act “shall be construed to im- 
pair the power of the President of the United States to grant 
a pardon or commutation in any case.” 36 Stat. 821, 18 
U.S.C. (1946 ed.) 723. This provision does not appear in the 
1948 revision of title 18 of the U. S. Code, and the Reviser’s 
Note to section 3570 of that title, dealing with Presidential re- 
mission of a sentence, states that the word “pardon” was omit- 
ted “as unnecessary in view of the pardoning power of the 
President under Const. Art. 2, § 2, cl. 1. “This power of the 
President is not subject to legislative control.’ Ea parte 
Garland, 1866, 4 Wall. 380.” And, it is also to be noted that 
State courts have held that the legislature’s power to enact 
parole laws is distinct from the Executive’s constitutional 
pardoning power and that such laws are not intended to inter- 
fere with that power. Green v. Gordon, 39 Calif. 2d 230, 
supra; Commonwealth ex rel. Banks v. Cain, 345 Pa. 581 
(1942) ; State ex rel. Attorney General v. Peters, 43 Ohio St. 
629 (1885). In the Banks case it was said (pp. 585-586) : 

“T Parole] is not an act of clemency, but a penological] meas- 
ure for the disciplinary treatment of prisoners who seem 
capable of rehabilitation outside of prison walls. It does not 
set aside or affect the sentence; the convict remains in the 
legal custody of the state and under the control of its agents, 
subject at any time, for breach of condition to be returned 
to the penal institution. Neither is a parole a commutation 
of sentence within the meaning of that term in the constitu- 
tional provision. * * * The constitutional power of the 
Governor to grant pardons and commutations is exclusive, so 
that the fact that the legislature has, by various statutes, 
given the power of parole to the criminal courts, to the board 
of managers [etc.] * * * indicates that parole has never been 
considered as being within the category of either pardon or 
commutation. The courts in other states have held that a 
parole is not a commutation as that term is employed in their 
respective constitutions.” It is my conclusion that the 
statutes for the parole of Federal prisoners do not limit in any 
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manner the President’s constitutional pardoning power. In 
cases involving a sentence less than death, I should like to 
examine at such time as the situation may arise, the question 
of the propriety of action, where the condition to be imposed 
will reduce the prisoner’s rights under the original sentence. 

I have dealt thus far with the question of parole. There 
are, however, other provisions of law relating to persons sen- 
tenced by court-martials which should be considered. Article 
71 (a) of the Uniform Code of Military Justice (50 U.S. C. 
658 (a) ) provides that “No court-martial sentence extending 
to death * * * shall be executed until approved by the Presi- 
dent” and that he “may suspend the execution of the sentence 
or any part of the sentence, as approved by him, except a 
death sentence;” Article 74 (a) of the Uniform Code of Mili- 
tary Justice (50 U.S. C. 661) authorizes the Secretary of the 
Army to “remit or suspend any part or amount of the un- 
executed portion of any sentence * * * other than a sentence 
approved by the President;” and Article 140 of that code 
(50 U. S. C. 736) provides that the President may delegate 
any authority vested in him under the code, and that he may 
provide for the subdelegation of any such authority. On No- 
vember 4, 1953, acting by virtue of the authority conferred 
by Article 140, you issued Executive Order 10498, (18 F. R. 
7003). By that order there was delegated to the Secretary of 
the Army, inter alia, “The authority vested in the President 
by Articles 71 (a) and 74 (a) of the Uniform Code of Mili- 
tary Justice to remit or suspend any part or amount of the 
unexecuted portion of any sentence extending to death which, 
as approved by the President, has been commuted to a less 
punishment.” Also of significance is 10 U.S. C. 1457 which 
provides that “Whenever he shall deem such action merited 
the Secretary of the Army may remit the unexecuted portions 
of the sentences of offenders sent to the United States Dis- 
ciplinary Barracks for confinement and detention there- 
in *% * *” 

The question is thus presented whether by virtue of the 
above the Secretary of the Army would be entitled, as a 
matter of law, either to suspend or remit the unexecuted por- 
tion of any commuted sentence of Private Vigneault, and 
thereby effect his release from confinement, despite a condi- 
tion that he shall not be eligible for parole. In this regard I 
have had the benefit of the views of the Acting Judge Advo- 
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cate General of the Army. In his letter of August 2, 1955, 
he states as follows: 

“If it is assumed that the President by prohibiting Private 
Vigneault’s parole intends to prohibit his release by any 
means, I am of the view that Executive Order 10498 would 
be impliedly modified by the President’s order and that the 
Secretary of the Army would not be authorized to act under 
either Article 71 (a) or 74 (a) to effect Private Vigneault’s 
release. I am of the further view that the Secretary of the 
Army, acting under the provisions of 10 U. S. C. 1457, would 
have the authority to remit the unexecuted portion of 
Vigneault’s sentence, provided Vigneault is serving his con- 
finement in a United State Disciplinary Barracks, regardless 
of the conditions which the President might impose if he 
commutes the sentence. However, if the President in his 
action should designate a Federal penitentiary as the place 
of Private Vigneault’s confinement, the provisions of 10 
U. S. C. 1457 would not be applicable * * *.” The Acting 
Judge Advocate General continues: 


“If the term ‘parole’ is construed more narrowly and is 
given only its usual military meaning, the proposed action 
would in no way affect the authority of the Secretary of the 
Army to remit or suspend Vigneault’s sentence, since ‘parole’ 
is not encompassed by either of those terms.” And he con- 
cludes with the suggestion that “in the event the President 
commutes Private Vigneault’s sentence, intending to pro- 
hibit his release under any circumstancces, * * * in his ac- 
tion he include not only the term ‘parole,’ but also the terms 
‘remission’ and ‘suspension.’” In my opinion the suggestion 
of the Acting Judge Advocate General has merit. Since 
Vigneault was convicted by an Army court-martial, the pro- 
visions of law discussed above are, of course, relevant. And 
whatever doubts might exist as to their applicability should 
the condition for commutation be confined to parole they 
would be removed by adding to the condition the terms 
“remission” and “suspension.” Nor do I have any question 
as to your authority in this regard. As I have pointed out 
above, your exercise of authority in the premises is based 
upon your constitutional pardoning power, and in my 
opinion the statutes discussed can no more be regarded as a 
limitation upon that power than the parole laws and 
regulations. 
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The remaining question is whether a conditional] commuta- 
tion must be accepted by the prisoner. In Burdick v. United 
States, 236 U.S. 79, the Supreme Court held that acceptance 
of a pardon is essential to its validity. Subsequently, in 
Biddle v. Perovich, 274 U. S. 480, the Court declined to 
extend this rule to the commutation of a death sentence to 
life imprisonment, stating, in an opinion delivered by Justice 
Holmes (pp. 487-488) : 

“The opposite answer would permit the President to de- 
cide that justice requires the diminution of a term or a fine 
without consulting the convict, but would deprive him of the 
power in the most important cases and require him to permit 
an execution which he had decided ought not to take place 
unless the change is agreed to by one who on no sound prin- 
ciple ought to have any voice in what the law should do for 
the welfare of the whole. We are of opinion that the reason- 
ing of Burdick v. United States, 236 U.S. 79, is not to be 
extended to the present case.” The Supreme Court of Cali- 
fornia is perhaps of the view that a conditional commutation 
has to be accepted. See Green v. Gordon, 39 Calif. 2d 230, 
supra, at 232. But this view, if such it is, is based on the 
theory, rejected by the Supreme Court of the United States 
in the Perovich case, supra, that a commutation may not be 
imposed on a prisoner without his consent. It is also true 
that President. Wilson in commuting the death sentence of 
James Waupoose to life imprisonment (see supra), required 
the prisoner to waive the benefits of the parole laws. But 
this action was taken prior to the decision in the Perovich 
case, and it may have been taken under the belief that so far 
as acceptance was concerned a commutation stood on the same 
footing as a pardon—if the latter required acceptance so did 
the former. Although no definitive answer is possible, I 
think that the Perowich decision logically compels the conclu- 
sion that the President, in commuting a death sentence, can 
validly attach the condition that the prisoner shall forego 
parole or suspension or remission of the sentence without 
obtaining the prisoner’s consent tothe condition. Should the 
prisoner withhold his consent, is it to be supposed either that 
the death sentence must be carried out or the condition with- 
drawn? Either alternative seems to me to be opposed to the 
reasoning of the Perovich case that in cases like this, “the pub- 
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lic welfare, not his [the prisoner's] consent, determines what 
shall be done.” 274 U.S. at 486. 

Finally, I should point out that should the sentence be 
commuted to imprisonment for life the prisoner will not be 
entitled to “good time” benefits accruing to prisoners whose 
records of conduct show that they have faithfully observed 
prison rules, 18 U. S. C. 4161, AR 600-340. On the other 
hand, if the sentence is commuted to a definite term of years, 
the prisoner will be entitled to be released at the expiration 
of his term less the time deducted for good conduct. Jbdzd. 


Respectfully, 
HERBERT BROWNELL, JR. 





DISPOSITION OF PUBLIC POWER REVENUE BONDS HELD 
BY ADMINISTRATOR OF GENERAL SERVICES 


Section 208 (a) (3) of the National Industrial Recovery Act (48 Stat. 
195) authorizes the Administrator of General Services to dispose 
of certain public power revenue bonds of State agencies which he 
holds as successor to the Federal Works Administrator, subject to 
the qualification that before the bonds are offered for sale the 
issuing agencies must be accorded an opportunity to redeem them 
at par and accrued interest, as provided by the Independent Offices 
Appropriation Act, 1947. 

In view of section 3709 of the Revised Statutes, providing for com- 
petitive bidding in Government purchases and sales, there is na 
existing authority, except as to two of the bond issues involved, to 
negotiate a sale of the bonds to the issuing agencies at less than 
par and accrued interest. 

No opinion is expressed as to the Administrator’s authority to proceed 
without competitive bidding pursuant to section 208 (e) of the 
Federal Property and Administrative Services Act of 1949 since the 
authority provided by that section expired on June 30, 1955. 


SEPTEMBER 9, 1955. 
THe PReseENT. 

My pear Mr. Presipent: I have the honor to reply to your 
request for my opinion concerning the questions posed in the 
letter to you from the Administrator of General Services 
dated March 22, 1955, regarding his authority to dispose of 
certain public power revenue bonds of State agencies which 
he holds as successor to the Federal Works Administrator. 
The present aggregate face value of the bonds is $84,856,000. 
The Administrator of General Services states that the bonds 
were originally acquired by the United States in connection 

648-815 O-64—19 
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with the construction of public power projects financed with 
Federal loans and grants made pursuant to the National In- 
dustrial Recovery Act (48 Stat. 195). It appears that the 
bonds mature at various dates after May 1, 1955. 

In his letter, the Administrator of General Services states 
that he has been advised by his General Counsel that there 
exists “a reasonable doubt as to the present existence of gen- 
eral authority to dispose of these bonds.” He further states 
that his General Counsel “has also indicated that, assuming 
that there should be unquestionable general authority to dis- 
pose of the bonds, there is reasonable doubt as to the propriety 
of negotiating exclusively with the respective issuing govern- 
mental agencies for the disposal of the bonds to them at less 
than par plus accrued interest.” 

The opinion of the General Counsel of the General Services 
Administration, a copy of which has been furnished me, dis- 
cusses several relevant statutory provisions. The first such 
provision is section 203 (a) (3) of the National Industrial 
Recovery Act (48 Stat. 202). That section authorizes the 
President “to sell any security acquired” in connection with 
the program authorized by the act. The second provision is 
part of the Independent Offices Appropriation Act, 1947 (60 
Stat. 60,65). It read as follows: 

“The Federal Works Administrator is authorized to ac- 
cept payment, at par and accrued interest, of any obligations, 
held by him, of States or other public bodies or non-profit 
corporations, notwithstanding the maturity dates or any 
premiums for the redemption thereof.” 

Finally, there is cited section 6 of the Grand River Dam: 
Authority Act of July 31, 1946 (60 Stat. 743, 744, 16 U.S.C. 
825u). That section authorizes the Administrator of the 
Federal Works Agency or his successor in interest “to reduce 
the rate of interest to 214 per centum on all power bonds held 
by such Agency issued by States, public authorities, counties, 
municipalities, and other subdivisions of State governments 
for power projects financed by the Public Works Adminis- 
tration.” 

From the description of the bonds contained in the list 
annexed to the opinion of the General Counsel it appears 
that, pursuant to the authority conferred by section 6 of the 
Grand River Dam Authority Act, swpra, the interest rate 
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on each of the bond issues involved has in fact been reduced 
to 214 per cent. This is confirmed by the General Counsel. 

As to the General Services Administrator’s general au- 
thority to sell the bonds, I have no doubt. Such authority is 
to be found in the plain and unambiguous language of section 
203 (a) (3) of the National Industrial Recovery Act, supra— 
the President may “sell” any of the securities acquired in 
connection with the program authorized by the act. Nor is 
there anything in the legislative history of the section to the 
contrary. The committee reports do not reflect any intention 
to restrict the natural meaning of the statutory language; 
they state merely that section 203 (a) “provides authority to 
acquire real or personal property and to sell any such prop- 
erty or any security acquired * * *.” 73d Cong., Ist sess., 
H. Rept. No. 159, p. 5; S. Rept. No. 114, p. 11. 

I have concluded, however, that the plenary sales authority 
of the Administrator of General Services is subject to the 
qualification that before he may offer the bonds for sale he 
must accord the issuing agencies an opportunity to redeem 
them at par and accrued interest. This qualification upon 
his sales authority flows from the provision of the Inde- 
pendent Offices Appropriation Act, 1947, supra, authorizing 
the Federal Works Administrator “to accept payment, at 
par and accrued interest” of any obligations of States or 
other public bodies or non-profit corporations held by him. 
The legislative history of the provision in question shows 
that it was intended to supply the authority, deemed to be 
lacking, of disposing of the bonds other than by a sale on 
the open market to the highest bidder. During the hearings 
on the legislation Senator Cordon inquired of General 
Fleming, the Federal Works Administrator, whether he had 
the “legal authority to sell those bonds.” General Fleming 
responded as follows (Hearings before a Subcommittee of 
the Senate Committee on Appropriations on H. R. 5201, 79th 
Cong., 2d sess., p. 170) : 

“T mean to sell them back. We have authority to sell them 
on the open market, but we would not sell them back. They 
have certain callable features. We cannot change that now 
without a change in legislation.” 

The following colloquy is also pertinent (zd., pp. 168-169) : 

“General Fleming: We can sell some of them at a profit 
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to the Government * * *. We would like to sell them back 
to the original owners. 

“Senator Maybank: Can you do it without a law? 

“General Fleming: No, we cannot. 

“Senator Maybank: Are you sure? 

“General Fleming: We have investigated that.” 

As stated by the General Counsel of the General Services 
Administration, the subcommittee “considered the then exist- 
ing authority to sell on the open market, and specifically 
authorized direct sale to the issuing Bepneie at ‘par and ac- 
crued interest’.” 

Nor do I believe that the Administrator’s authority to 
proceed pursuant to the Independent Offices Appropriation 
Act, 1947, is affected by the circumstance that it was con- 
ferred in legislation relating to the appropriation of funds. 
It is settled that Congress has the power to enact permanent 
legislation in an appropriation act. United States v. Dicker- 
son, 310 U.S. 554; Cella v. United States, 208 F. 2d 783 (C.A. 
7th, 1953), certiorari denied, 347 U. S. 1016; T'ayloe v. Kjaer, 
171 F. 2d 343 (C.A.D.C., 1948) ; National Labor Relations 
Board v. Thompson Products, 141 F. 2d 794 (C.A. 9th, 1944). 
And as held by one of my predecessors, whether such an 
enactment is to be regarded as in the nature of permanent 
legislation where its language is not express on that point is 
to be determined from its scope and purpose. 37 Op. A.G. 
166 (1933). Viewing the provision of the Independent 
Offices Appropriation Act, 1947, from this standpoint, it is 
clear that it was intended to form part of a continuing statu- 
tory scheme for the disposition of the bonds. 

I turn now to the question whether the Administrator of 
General Services possesses the authority to negotiate a sale 
of the bonds to the issuing agencies at less than par and 
accrued interest. Here consideration must be given to Re- 
vised Statutes, sec. 3709, as amended (41 U.S.C. 5). That 
section provides for competitive bidding in Government pur- 
chases and sales; so far as pertinent, it reads as follows: 

“Except (1) as authorized by section 29 of the Surplus 
Property Act of 1944 (50 U. S. C. App. 1638), (2) when 
otherwise authorized by law, or (3) when the reasonable 
value involved in any one case does not exceed $500, sales and 
contracts of sale by the Government shall be governed by 
the requirements of this section for advertising.” 


41 Op. A.G. | The President 263 


The original purpose of section 3709 was to assure that 
“(a) the Government as a purchaser and a customer will re- 
ceive the best bargain obtainable, and (b) builders, dealers, 
suppliers and manufacturers reasonably in a position to 
supply the Government’s needs will have a fair and equal 
opportunity to compete for and share in the Government’s 
business.” See S. Rept. No. 1636, 79th Cong., 2d sess., p. 6. 
In 1946 the section was amended, at the instance of the Comp- 
troller General, to require competitive bidding with respect 
to sales of Government property. Act of August 2, 1946, 
sec. 9 (a), 60 Stat. 809; S. Rept. No. 1636, supra. The pur- 
pose of the amendment was to ensure “jn plain terms that its 
[the section’s] mandate for advertising for bids is equally 
applicable whether the Government deals as a buyer or 
seller.” S. Rept. No. 1636, p. 7. It is plain, therefore, that 
in the absence of any of the exceptions specified in section 
3709 the Administrator is precluded by the advertising re- 
quirements of the section from negotiating a sale of the bonds 
to the issuing agencies at a price less than par and accrued 
interest. 

In view of the importance of section 3709 to the problem, 
the General Counsel of the General Services Administration 
was requested, under date of June 15, 1955, to give his opinion 
on the question whether there were any applicable exceptions 
to the pertinent provisions of that section. In his reply 
dated July 15, 1955, he discusses the matter in some detail. 
He points out that the first exception, section 29 of the Sur- 
plus Property Act of 1944, need not be considered because of 
its repeal by the Federal Property and Administrative Serv- 
ices Act of 1949 (63 Stat. 377, 399). He concludes that the. 
second exception, “when otherwise authorized by law,” is 
generally “of doubtful applicability.” He adverts first to 
section 5 of the Public Debt Act of 1945 (59 Stat. 47, 48, 31 
U. S. C. 741a). That section authorizes the Secretary 
of the Treasury to sell, exchange or otherwise dispose of 
bonds, notes, or other securities acquired by him on behalf of 
the United States or delivered to him by an executive depart- 
ment or agency of the United States for disposal. He points 
out, however, that section 5 expressly provides that the au- 
thority conferred upon the Secretary of the Treasury shall 
not extend to bonds, notes, or other securities “of any single 
issuer having at the date of disposal an aggregate face or 
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par value * * * in excess of $1,000,000.” Of the issues here 
involved the only ones to which section 5 might be applicable 
are two issues of the City of Bessemer, one in the amount of 
$177,000, and the other in the amount of $168,000. As to 
these issues, the General Counsel concludes that the 1945 act 
“contains sufficient authority for a negotiated sale * * * if 
they were transferred to the Secretary of the Treasury for 
disposal.” He cites the report of the House Committee on 
Ways and Means recommending enactment of the provision 
in question. H. Rept. No. 246, 79th Cong., 1st sess. That 
report states as follows (pp. 8, 9): 

“Section 5 of the bill would enable the Secretary of the 
Treasury to take advantage of favorable market conditions 
for the disposition of bonds, notes, and other securities ac- 
quired under judicial process or otherwise, by removing the 
requirement of existing law which permits the disposal of 
such securities only after advertising for 3 months (section 
3749 of the Revised Statutes, 40 U. S. C. 302).2 It 
would authorize the Secretary of the Treasury to sell, ex- 
change, or otherwise dispose of such securities without ad- 
vertisement for bids, subject to the limitation that the amount 
of the securities of any single issuer held by the Treasury De- 
partment at any one time which may be so disposed of shall 
not exceed $1,000,000.” 


* * ik % . 


“Your committee believes that the enactment of the pro- 
visions of section 5 is necessary in order to eliminate the cum- 
bersome and expensive statutory procedure under which 
securities acquired by the United States under judicial proc- 
ess or otherwise now must be sold and thus to permit the 
disposition of such securities on terms most advantageous to 
the United States.” 

I agree with the foregoing conclusion of the General 
Counsel. 

The second additional statutory provision mentioned by 
the General Counsel is section 203 of the Federal Property 
and Administrative Services Act of 1949, 63 Stat. 377, 385, 40 
U. S. C. 484. That section, as amended, provides that the 
Administrator of General Services “shall have supervision 


1S8ection 3749 was repealed on October 31, 1951 (65 Stat. 705). See note 
to 40 U. 8. C. 802. 
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and direction over the disposition of surplus property” (sub- 
sec. (a)), that such property may be disposed of “by sale, 
exchange, * * * or transfer * * *” (subsec. (c)), and that 
(subsec. (e) ) 

“Unless the Administrator shall determine that disposal by 
advertising will in a given case better protect the public in- 
terest, surplus property disposals may be made without re- 
gard to any provision of existing law for advertising until 12 
o’clock noon, eastern standard time, June 30, 1955: * * *.” 
(40 U.S. C. A. 484.) 

Apart from the fact that the authority provided by section 
203 to make surplus property disposals without regard to 
advertising requirements expired on June 30, 1955, the Gen- 
eral Counsel expresses doubt as to its applicability to the 
disposition of the bonds in question. It will be noted that 
although there were introduced in the recent session of Con- 
gress bills to extend this authority of the Administrator of 
General Services, none of them was acted upon before ad- 
journment. Therefore, whatever authority the Adminis- 
trator may have had under section 203 of the Federal Prop- 
erty and Administrative Services Act to proceed without first 
advertising the bonds for sale no longer exists. Accordingly, 
I see no occasion at this time to consider the validity of his 
General Counsel’s doubts on the question. However, I wish 
to make it clear that this does not necessarily indicate that I 
agree with those doubts. Other than the two statutes dis- 
cussed above, I know of no others that might be significant 
in connection with the second exception of section 3709, 
“when otherwise authorized by law.” The third exception 
of section 3709 for cases in which the reasonable value of the 

property involved does not exceed $500 is, of course, not ap- 
plicable here. 

In summary, my conclusion is that except with respect to 
the City of Bessemer issues section 3709 of the Revised 
Statutes precludes a disposition of the bonds by negotiated 
sale. Of course, the Administrator of General Services may 
exercise the specific authority conferred by the Independent 
Offices Appropriation Act, 1947, to accept payment at par 
and accrued interest. 

One other matter remains for discussion. I am informed 
by the General Services Administration that on February 
13, 1945, President Roosevelt issued a directive to General 
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Fleming as Federal Works Administrator that the bonds in 
question should not be disposed of “unless the President ap- 
proves such action.” See also Hearings on H. R. 5201, supra, 
p. 169. The General Services Administration further in- 
forms me that to the best of its knowledge there has been 
no subsequent Presidential action lifting this restriction. 
Should it be decided to dispose of the bonds by sale on the 
open market, it would appear to be desirable, in view of the 
letter of February 13, 1945, for you to approve such action. 
Respectfully, 
HERBERT BROWNELL, aR. 


PROPOSED REVERSAL OF CUSTOMS DECISION ON TWISTED 
JUTH PACKING, SINGLD STRAND PACKING AND PLUMB- 
ERS’ OAKUM BY SECRETARY OF TREASURY UNDER TARIFF 
ACT OF 1980 


The Secretary of the Treasury proposes to reverse a previous ruling 
of August 24, 1953, by the Acting Commissioner of Customs, act- 
ing under authority delegated by the Secretary of the Treasury, 
so as to reclassify twisted jute packing, single strand packing, and 
plumbers’ oakum as duty free under paragraph 1729 of the Tariff 
Act of 1980 (June 17, 1930, c. 407, 46 Stat. 500, 679), in lieu of 
being subject to duty under paragraph 1008 (p. 644) of that act. 

Under section 502 (b) of the Tariff Act of 1930, supra, no ruling or 
decision once made by the Secretary of the Treasury, giving con- 
struction to any law imposing customs duties, shall be reversed or 
modified adversely to the United States, by the same or a suc- 
ceeding Secretary except in concurrence with an opinion of the 
Attorney General, or a final decision of the United States Customs 
Court. Held: That the present matter comes within the scope of 
the above section since the ruling of August 24, 1958, was final 
and made pursuant to a delegation of authority by the Secretary 
of the Treasury. 

However, where the question presented to the Attorney General 
pursuant to section 502 (b), supra, has previously been the subject 
of directly conflicting decisions by the United States Customs 
Court (as in the instant case), the Attorney General deems it 
proper to refrain from approving a reversal by the Secretary of 
a prior ruling by the Acting Commissioner of Customs, classifying 
the above-described products as subject to duty, and to allow such 
tax to stand in order that the question may be judicially deter- 
mined by the United States Customs Court. 
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Fepruary 29, 1956.* 
Tue SECRETARY OF THE TREASURY. 

My Dear Mr. Secretaky: This is in reply to Acting 
Secretary Rose’s letter of January 16, 1956, requesting my 
opinion as to the proper classification of twisted jute pack- 
ing, single strand packing, and plumbers’ oakum under the 
Tariff Act of 1930. 

The Acting Secretary’s letter states that by a ruling, on 
August 24, 1953, of the Acting Commissioner of Customs, 
acting under authority delegated to him by the Secretary 
of the Treasury, it was determined that twisted jute pack- 
ing, single strand packing, and plumbers’ oakum are duti- 
able as jute twist under paragraph 1003 (46 Stat. 644, 19 
U. S. C. 1001, par. 1003) of the Tariff Act of 19380. The 
ruling was published in the Federal Register. 18 F. R. 
5150. I am advised that the 1953 ruling has been carefully 
reviewed by the Treasury Department, and that you have 
concluded that the ruling was in error and should be re- 
versed so as to classify the above-described products as 
oakum, which is free of duty under paragraph 1729 (46 
Stat. 679, 19 U. S. C. 1201, par. 1729) of the Tariff Act of 
1930. The Acting Secretary’s letter points out that this 
action may come within the provisions of section 502 (b) 
of the Tariff Act of 1930 (46 Stat. 731, 19 U.S. C. 1502 (b) ) 
which provides that: 

“No ruling or decision once made by the Secretary of the 
Treasury, giving construction to any law imposing customs 
duties, shall be reversed or modified adversely to the United 
States, by the same or a succeeding Secretary, except in con- 
currence with an opinion of the Attorney General recom- 
mending the same, or a final decision of the United States 
Customs Court.” 

The provision on which section 502 (b) of the Tariff 
Act of 1930 is based was originally enacted as section 2 of 
the act of March 3, 1875, Restricting the Refunding of Cus- 
tom Duties. 18 Stat. 469-470. From an examination of the 
legislative history of the act (2 Cong. Rec. 1535-1539; 3 
Cong. Rec. 1789, 2240), it is clear that the act was intended 
to give “steadiness and permanence” to the administration 
of customs matters by the Treasury Department. To aid 


*Released for publication January 22, 1958. 
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in obtaining the desired consistency in the administration 
of the customs laws, Congress provided in the act of March 
3, 1875, that no ruling or decision once made by the Secre- 
tary of the Treasury giving construction to any law im- 
posing customs duties shall be reversed or modified adversely 
to the interests of the United States by the same or a suc- 
ceeding Secretary except in accordance with a concurring 
opinion of the Attorney General or a judicial decision of a 
circuit or district court of the United States conflicting with 
the Secretary’s prior decision or ruling. A similar section 
- was contained in the Tariff Act of 1922, 42 Stat. 967, which 
repealed the act of March 3, 1875. 

It is my opinion that this matter which you have pre- 
sented to me comes within the scope of section 502 (b) of 
the Tariff Act of 1930, since the ruling of August 24, 1953, 
was a final ruling made pursuant to a delegation of author- 
ity by the Secretary of the Treasury. 

The Attorney General has in the past given opinions 
construing section 2 of the act of March 3, 1875; and he 
also has given opinions to the Secretary of the Treasury 
pursuant to section 502 (b) when requested by the Secretary 
to concur in the reversal or modification of a prior customs 
ruling or decision favorable to the interest of the United 
States made by the same or a preceding Secretary of the 
Treasury. 14 Op. 559 (1875); 18 Op. 139 (1885); 25 Op. 
81 (1903); 36 Op. 513 (19382). In accordance with the 
congressional intent of requiring a concurring opinion 
from the Attorney General, or in the alternative, of per- 
mitting the Secretary of the Treasury to reverse a customs 
ruling favorable to the United States pursuant to a subse- 
quent judicial decision conflicting with the ruling, the At- 
torney General has given opinions, pursuant to section 502 
(b) of the Tariff Acts of 1922 and 1930, where the laws 
in question were not in direct conflict or subject to conflicting 
judicial decisions and it appeared that an opinion of the 
Attorney General could dispose of the matter. 36 Op. 513 
(1982). However, where the laws were in conflict, and the 
matter presented a judicial question which must ultimately 
be decided by the courts, the Attorney General has held that 
his opinion would be ineffective to settle the controversy and 
has, therefore, refused to give an opinion. 37 Op. 34 (1982). 
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From an examination of the facts of this case, it appears 
that this matter comes within the latter category concerning 
which the Attorney General has refused to give opinions. 

The facts of the matter involve the question of whether 
twisted jute packing, single strand packing, and plumbers’ 
oakum are “oakum” within the meaning of the Tariff Act 
of 1930, and therefore duty free under paragraph 1729, 19 
U. S. C. 1201; or whether the goods are jute yarns or roving, 
jute sliver, or twist, twine and cordage, and therefore subject 
to duty under paragraph 1003, 19 U. S. C. 1001. There is 
no question that the raw materials used in making twisted 
jute packing, single strand packing, and plumbers’ oakum are 
basically the same as used in manufacturing oakum. The 
chief difference, so it appears, is that twisted jute packing, 
single strand packing, and plumbers’ oakum are twisted to 
form a rope-like material, while it is alleged that oakum, as 
defined in the Tariff Act of 1930, is an untwisted loose or 
spun material. This difference, which may or may not be 
material, has nevertheless been the cause for conflicting ju- 
dicial and administrative decisions as to whether the merchan- 
dise in question is free from or subject to customs duty. 

Briefly, the history of this matter indicates that in 1929 it 
was determined by the Commissioner of Customs that there 
was no uniformity in the decisions of the Collectors of Cus- 
toms as to whether tarred jute packing or plumbers’ rope 
oakum (apparently similar to the merchandise here in ques- 
tion) was subject to duty under paragraph 1003, or duty 
free as oakum under paragraph 1628 of the Tariff Act of 
1922. After careful consideration, the Commissioner of Cus- 
toms determined informally that the merchandise was jute 
yarn and not oakum, and therefore should be classified as 
subject to duty under paragraph 1003 of the Tariff Act. This 
opinion was given to the Collector of Customs at New York 
City in a letter dated October 24, 1929. 

In 1981, in the case of C. J. Hendry & Co. v: United States, 
60 T. D. Abs. 17530 (U. S. Customs Court, Second Div.) the 
Customs Court was presented with the question of whether 
certain merchandise variously invoiced as spun oakum, rope 
oakum, and plumbers’ oakum, which had been assessed for 
duty as jute twine or cordage under paragraph 1003 of the 
Tariff Act of 1922, was duty free as oakum under paragraph 
1628 of the act. The court held that only the merchandise 
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described as spun oakum was duty free under paragraph 1628. 

The decision was reported in abstract form in 60 T. D. Abs. 
17530. The abstract states, in effect, that all the merchandise 
invoiced as spun oakum, rope oakum, and plumbers’ oakum 
was found to be spun oakum and held entitled to free entry 
under paragraph 1628 of the Tariff Act of 1922. This abstract 
is clearly in error. However, the same judge that decided 
the Hendry case, supra, has twice. followed the erroneous 
abstract of his decision and held that merchandise described 
as rope oakum or jute twine was oakum within the meaning 
of paragraph 1628 of the 1922 act. See 61 T. D. Abs. 19529 
and Abs. 20501. It therefore appears that under the Tariff 
Act of 1922 the Customs Court has made directly inconsistent 
decisions on the question at issue in the matter which you 
have presented to me. 

Unfortunately, the legislative history of the Tariff Act of 
1980, and the act itself, shed little ight on the question at 
issue. The Senate and House Committee Reports (S. Rept. 
No. 37, Tist Cong., 1st sess.; H. Rept. No. 7, 71st Cong., 
1st sess.) do not define or distinguish between oakum as cov- 
ered by paragraph 1780 of the Tariff Act of 1930, and jute 
yarns or roving, jute sliver, or twist, twine and cordage as 
covered by paragraph 1003 of the act. 

A Summary of Tariff Information was prepared in 1929 
and was used by Congress in the passage of the Tariff Act 
of 1930. Vol. 2, Summary of Tariff Information, 1929, par. 
1628, p. 2466, sets forth the description and uses of oakum 
ag follows. | | 

“Oakum, a tarred preparation of soft fibers, is classified 
according to its chief uses into marine oakum and plumbers’ 
oakum. Marine oakun, used for calking and packing joints 
or timbers of wooden vessels, and deck planking in ships, is 
usually made of old tarred ropes, although since 1914 do- 
mestic hemp tow has been used in its manufacture. Plumb- 
ers’ oakum, used for calking all kinds of pipes, is made from 
jute, jute butts, and jute wastes, principally old waste bag- 

’ ” 

On the other hand, jute yarns, roving, twist, twine and 
cordage are described in vol. 2, Summary of Tariff Infor- 
mation, 1929, par. 1003, p. 1622, as being used respectively 
for (1) the weaving of burlap and jute cloths, (2) the man- 
ufacture of wool carpets (being employed in the foundation 
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and other threads which do not appear on the surface), (3) 
the making of low-grade cordage, (4) the tying of bundles 
of medium bulk, and (5) as a substitute for manila or sisal 
in halter ropes, plow ropes, baling ropes, and cores of steel 
wire cable. 

' The importers interested in this matter have argued that 
twisted jute packing, single strand packing, and plumbers’ 
oakum, are used for the purposes described in the 1929 sum- 
mary for oakum, and not the uses described for jute yarns, 
roving, twist, twine, and cordage. It has been further 
argued that volume 16, Summaries of Tariff Information, 
1950, which was prepared by the United States Tariff Com- 
mission in response to a resolution of the Ways and Means 
Committee of the House of Representatives, adopted July 
25, 1947, to “write or otherwise bring up to date... the 
commodity summaries of Tariff Information,” indicates 
that no distinction should be made on the basis of the fact 
that the merchandise in question is twisted into rope form. 
It is pointed out that vol. 16, Summaries of Tariff Infor- 
mation, 1950, pt. 4, par. 1729, p. 1, states that: 

“QOakum is sold either in loose form or made into sliver or 
twisted strands for convenience in calking.”’ 

Certain domestic manufacturers opposed to the reversal 
of the ruling in question state that twisted jute packing, single 
strand packing, and plumbers’ oakum can be and are some- 
times used for the purposes outlined in the 1929 and 1948 
Summaries of Tariff Information in regard to merchandise 
covered by paragraph 1003 of the Tariff Act of 1930. It is 
further contended that oakum, in a twisted form, was un- 
known in the trade when the 1930 act was passed, and the 
1950 Summaries of Tariff Information are incorrect in stat- 
ing that oakum as defined for tariff purposes, is sold in 
twisted form. | 

At 37 Op. A. G. 34 (1982), Attorney General Mitchell was 
presented with a problem somewhat analogous to that in- 
volved in thismatter. In the former case, the matter involved 
the question of whether coal imported from countries having 
most favored nation treaties with the United States was sub- 
ject to tax imposed by section 601 (c) (5) of the Revenue 
Act of 1982 (47 Stat. 260). The law on the question ap- 
peared to be in conflict, and the legislative history was incon- 
clusive. The Secretary of the Treasury first ruled that the 
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imports were subject to the tax, and then determined that the 
ruling was erroneous. In refusing to give an opinion pur- 
suant to section 502 (b) of the Tariff Act of 1930, Attorney 
General Mitchell said at pages 42-43 of the report of the 
opinion: 

“The question I am confronted with is whether I should, 
under all the conditions, concur or refuse to concur in the 
decision holding these imports are exempt. Whichever way 
the question were to be decided, it is bound to become im- 
mediately the subject of judicial inquiry. If the rulings 
requiring the import tax on coal to be paid are allowed to 
stand, the importers will promptly protest and carry the 
question into the Customs Court for judicial decision. If 
the rulings imposing the import tax are reversed, the Ameri- 
can producers will immediately protest and carry the question 
into court, claiming to be authorized to do so by the act of 
June 17, 1930, c. 497, title 4, section 516, 46 Stat. 735. An 
opinion by me on the merits would bind neither the importer, 
the American producer, nor the courts, and would be quite 
ineffective to settle the controversy. There is a long line of 
opinions of the Attorneys General to the effect that it is 
not proper for the Atterney General to express an opinion 
upon a judicial question which is pending in or must ulti- 
mately be decided by the courts. 28 Op. 596; 19 Op. 56; 
32 Op. 472; 80 Op. 381. 

“It may be that in many instances my predecessors have 
gone too far in refusing to give opinions on questions of a 
judicial ‘nature which may reach the courts for decision, 
but giving to this rule its proper limitations, this case seems 
clearly within it. The question is one about to reach the 
courts if, indeed, it is not already pending in the Customs 
Court. An opinion of the Attorney General would bind 
neither the American producer nor the importer, and since 
the question comes to me by virtue of the above quoted pro- 
visions of section 502 of c. 497 of the Tariff Act of June 
17, 1930, as a request for concurrence in the ruling of the 
Secretary of the Treasury, dated November 14, 1932, what 
I really have to decide is whether the original Treasury 
ruling should stand and the importers should be required to 
institute the litigation to test the question, or whether by 
administrative withdrawal of the import tax the American 
producer should be required to act. 
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“J am of the opinion that the original ruling requiring 
the payment of the import tax on coal, except where a 
favorable trade balance exists, should be allowed to stand, 
so a judicial inquiry may be had on that basis. The method 
prescribed by law for the importer to protest and litigate 
is much simpler and more expeditious than the procedure 
where the American producer is required to act, and will re- 
sult in a speedier determination of the question. Further- 
more, for me to concur in the action of the Treasury 
Department.of November 14, 1932, reversing the original 
rulings, would in itself imply an opinion on the merits 
which under the circumstances is not appropriate.” 

You will immediately note that many of the considerations 
mentioned above are present in this case. Besides the line of 
opinions that it is improper for the Attorney General to 
express an opinion upon a judicial question that is pending in 
or must ultimately be decided by the courts, there is a long 
line of opinions by the Attorney General that opinions should 
not be given when such will bring the Attorney General in 
conflict with a court, or where there are conflicting judicial 
decisions on the matter concerning which the opinion of the 
Attorney General is requested. 33 Op. 17 (1921), 86 (1922) ; 
36 Op. 289 (1930) ; 37 Op. 148 (1933), 468 (1934) ; 88 Op. 1 
(1984) ; 40 Op. 286 (1943). 

In the present case, as pointed out, the United States Cus- 
toms Court has given conflicting decisions squarely on the 
issue involved in this matter. The decisions of the Customs 
Court were made under provisions of the Tariff Act of 1922, 
which are basically the same as those involved in this matter 
under the 1930 act. It also appears from the record that, 
depending on which way I might decide this matter, it is 
likely that either the interested importers or the domestic 
manufacturers will commence litigation of the matter in the 
Customs Court. | 

Considering all the various factors in this case, I am of the 
opinion that the proper course is for me to refrain from con- 
curring in the decision of the Treasury Department to re- 
verse the ruling of August 24, 1953, and to allow the ruling 
to stand, in order that the question may be judicially deter- 
mined on protest and litigation by the importers. 

Sincerely, 
HERBERT BROWNELL, Jr. 
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PERMANENT LEGISLATION IN AN APPROPRIATION ACT— 
' “GWINN AMENDMENT” INVOLVING PUBLIC HOUSING 


The “Gwinn Amendment,” which provided that “no housing unit con- 
structed under the United States Housing Act of 1987, as amended, 
shall be occupied by a person who is a member of an organisation 
designated as subversive by the Attorney General: * * *,” was 
first enacted as a proviso to the appropriation for the payment of 
annual contributions to public housing agencies in the Independent 
Offices Appropriation Act, 1953 (66 Stat. 398, 402, 408). It was 
reenacted in identical terms in the Independent Offices Appropria- 
tion Act, 1954 (67 Stat. 298, 807). However, it was omitted from 
the Independent Offices Appropriation Act, 1955 (68 Stat. 274, 
284). 

Congress may enact permanent legislation in an appropriation act, 
but whether a substantive provision contained in such an act is 
permanent is to be determined from the scope and purpose of its 
language and its relation to other provisions of the statute in which 
it is incorporated. 

It is concluded, for the following reasons, that the “Gwinn Amend- 
ment” is temporary legislation which has expired: 

(1) The amendment was phrased in the form of a proviso; 

(2) Although the language of other provisos in the legislation 
containing the “Gwinn Amendment” clearly indicated that they 
were intended to have a permanent effect, the language of the 
proviso containing that amendment was not similarly clear; 

(3) It was enacted in two succeeding appropriation bills. 


: April 26, 1956.* 
Mr. Cortes EB. SLussER 
Commissioner, Public Housing Administration, 
Housing and Home Finance Agency. 

Dear Mr. Stusser: This is with reference to the letter 
of January 5, 1956, from the Acting Commissioner of the 
Public Housing Authority. The letter, which has been the 
subject of conference between officials of the Public Housing 
Authority and this Department, raised questions, in the 
light of a number of recent court decisions, as to the con- 
tinuing validity of this Department’s earlier interpretation 
of the phrase “an organization designated as subversive by 
the Attorney General” in the so-called “Gwinn Amendment.” 

Study of the question in this Department has lead us to 
the view that the treatment of the provision in the Congress 
required a consideration of a preliminary question, whether 
the Gwinn Amendment still constitutes valid legislation, or 
whether it has expired. For the reasons set forth in the at- 
tached memorandum, with which I agree, we have concluded 





*Released for publication, April 8, 1959. 
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that the Gwinn Amendment was temporary legislation 
which has expired. 

This conclusion may make it unnecessary to discuss the 
appropriate interpretation of the court decisions relating to 
it. However, it is understood that language identical with 
that contained in the Gwinn Amendment has been inserted 
in some contracts between the Public Housing Administra- 
tion and local housing authorities. We have given no con- 
sideration to the question whether such contracts can have 
validity independent of the existence of the Gwinn Amend- 
ment. If it is thought they can, the impact upon them of 
the cases holding the legislation unconstitutional may re- 
quire examination. Housing Authority of the City of Los 
Angeles v. Cordova, 279 P. 2d 215 (App. Dept., Sup. Ct. 
1955), certiorari denied 350 U.S. 969; Lawson v. Housing 
Authority of the City of Milwaukee, 270 Wis. 269, 70 N.W. 
2d 605 (1955), certiorari denied 350 U.S. 882. Con- 
sideration may also have to be given to the effect of the 
decisions limiting the meaning of the phrase “designated as 
subversive by the Attorney General.” Kutcher v. Housing 
Authority of Newark (Sup. Ct. N.J. 20 N.J. 181, 1955) ; 
Peters v. New York City Housing Authority (N.Y.S. 2d 128, 
p. 224 App. Div., N.Y., 2d Dept., December 29, 1955), 24 
L.W. 2297; Rudder v. United States, 226 F. 2d 51 (C.A.D.C. 
1955). 

The least that may be said is that any contract containing 
provisions similar to those of the Gwinn Amendment either 
cannot be enforced in jurisdictions in which the enactment it- 
self has been held unconstitutional or must be limited in its 
impact consistently with the governing judicial interpreta- 
tion in other jurisdictions. 

This Department will be pleased to assist the Public 
Housing Authority in the consideration of any of the 
foregoing questions. 

Sincerely, 
HERBERT BROWNELL, Jr. 


MEMORANDUM 


Re: The Gwinn Amendment—Expiration 


Inquiry has been made as to whether the “Gwinn Amend- 
ment” is temporary legislation which has expired or whether 
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it is presently operative permanent legislation. For the 
reasons set forth below, it is concluded herein that it is 
temporary legislation which has expired. 

The Gwinn Amendment was originally enacted as a pro- 
viso to the appropriation for “the payment of annual con- 
tributions to public housing agencies in accordance with 
section 10 of the United States Housing Act of 1937, as 
amended (42 U.S.C. 1410),” contained in the Independent 
Offices Appropriation Act, 1953 (P.L. 455, 82d Cong., 2d 
sess.; 66 Stat. 393, 402, 403). It read as follows: 

“Provided further, That no housing unit constructed 
under the United States Housing Act of 1937, as amended, 
shall be occupied by a person who is a member of an or- 
ganization designated as subversive by the Attorney Gen- 
eral: Provided further, That the foregoing prohibition shall 
be enforced by the local housing authority, and that such 
prohibition shall not impair or affect the powers or obliga- 
tions of the Public Housing Administration with respect to 
the making of loans and annual contributions under the 
United States Housing Act of 1937, as amended.” 

The appropriations contained in the Independent Offices 
Appropriation Act, 1953, were “for the fiscal year ending 
June 30, 1953.” However, the provision was again enacted 
in identical terms, and again as a proviso relating to the 
appropriation for the payment of annual contributions, for 
the fiscal year ending June 30, 1954, in the First Inde- 
pendent Offices Appropriation Act 1954 (P.L. 176, 83d Cong., 
Ist sess., 67 Stat. 298, 307). The provision was omitted from 
the Independent Offices Appropriation Act, 1955 (P.L. 428, 
83d Cong., 2d sess., 68 Stat. 274, 284). Although the House 
Committee on Appropriations had included the provision in 
terms identical with those contained in the appropriations 
for the previous two fiscal years (H.R. 8583 [Report No. 
1428] p. 31, lines 2-11), it was struck by a point of order 
on the ground that it was “legislation on an appropriation 
bill.” (100 Cong. Rec. 4123.) 

It is, of course, “settled that Congress has the power to 
enact permanent legislation in an appropriation act. United 
States v. Dickerson, 310 U.S. 554 (1940); Cella v. United 
States, 208 F. 2d 783 (C.A. 7th 1953) certiorari denied, 347 
US. 1016; Tayloe v. Kjaer, 171 F. 2d 343 (C.A.D.C. 1948) ; 
National Labor Relations Board v. Thompson Products, 141 
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F. 2d 794 (C.A. 9th, 1944)” 41 Op. A.G. 259. Whether lan- 
guage contained in an appropriation bill is permanent “is to 
be determined from its scope and purpose * * * and its 
relation to other provisions” of the statute in which it is 
incorporated. 37 Op. A.G. 166, 169 (1933) ; 41 Op. supra. 

There is no question that the Gwinn Amendment was con- 
cerned with a problem which cannot be considered transient. 
At the time it was first enacted, the Congress had been ad- 
vised that the Communist Party and affiliated organizations 
had infiltrated low-cost housing projects and that such 
projects were being used as “breeding places” and “cells” 
for subversive organizations. Its proponent, Congressman 
Gwinn, was disturbed by the presence in such projects of 
“Socialists and Communists” and wished them expelled. 
(98 Cong. Rec. 2639-2640, 8908-8909; Hearings on Inde- 
pendent Offices Appropriation Bill, 1953, before Subcom- 
mittee of Senate Committee on Appropriations, 82d Cong., 
2d sess. pp. 13897-1401). In addition, read by itself, the 
language “no housing unit * * * shall be occupied” is in- 
terpretable as relating to the indefiinite future. Further, 
the fact that the language was inserted as a proviso to an 
appropriation which was to expire at the end of the fiscal 
year, does not by itself require an interpretation of the pro- 
viso as similarly temporary. United State v. Vulte, 233 US. 
509 (1914) ; see also United States v. Dickerson, supra. 

Nevertheless, “It would be somewhat unusual, to find en- 
grafted upon an act making special and temporary appro- 
priations, any provision which was to have a general and per- 
manent application to all future appropriations. Nor ought 
such an intention on the part of the legislature to be pre- 
sumed, unless it 1s expressed in the most clear and positive 
terms, and where the language admits of no other reasonable 
interpretation.” Minis v. United States, 15 Peters 423, 445 
(1841) ; United States v. Vulte, 233 U.S. supra, at pp. 514- 
515. This is particularly so where the language alleged to be 
permanent is a proviso. 

“The office of a proviso, generally, is, either to except 
something from the enacting clause, or to qualify or restrain 
its generality, or to exclude some possible ground of mis- 
interpretation of it, as extending to cases not intended by 
the legislature to be brought within its purview. A general 
rule, applicable to all future cases, would most naturally 
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be expected to find its proper place in some distinct and in- 
dependent enactment.” Minis v. United States, swpra, 15 
Peters at pp. 445-446. 

It may be contended that the concept of the “office of a 
proviso” suggested in the Minis case is archaic, and that 
provisos, like other enactments, should be interpreted in the 
light of the legislative intent without undue emphasis on 
grammatical technicalities (2 Sutherland, Statutory Con- 
struction § 4932). Nevertheless, the view remains that pro- 
visos “should be strictly construed” zbid, § 4933. So viewed 
each (gwinn Amendment, having no language expressly ex- 
tending it beyond the provision which it modifies, would fall 
with the expiration of that provision. 

Even if the strict rules relating to provisos are disregarded 
and an attempt made to determine the question simply on 
the basis of the legislative intent at the time of enactment, 
the same result would be required. It has already been 
pointed out that the language “no housing unit * * * shall 
be occupied” is interpretable as relating to the indefinite 
future. However, it docs not necessarily indicate an inten- 
tion to be effective beyond the life of the appropriation bill 
of which it is a part, and language to the same effect, or im- 
porting future operation even more strongly than the Gwinn 
Amendment has, when inserted in an appropriation act, 
been interpreted as merely temporary legislation. Thus 
from 1925 to 1948 Department of Agriculture Appropriation 
Acts contained a provision relating to the Packers and 
Stockyards Act, as follows: 

“Whenever, after due notice and hearing, the Secretary 
finds any registrant is insolvent or has violated any pro- 
visions of said Act he may issue an order suspending such 
registrant for a reasonable specified period.” (Italics 
supplied.) 

Obviously the word “whenever” imports “at any time,” 
including the future. Yet the provision was not treated as 
permanent legislation until, in accordance with well settled 
precedents (7 Cannon’s “Precedents of the House of Repre- 
sentatives,” § 1396, pp. 411-413), the word “hereafter” was 
inserted in the 1944 Appropriation Act. Cella v. United 
States, 208 F. 2d 783, 790 (C.A. 7, 1953), certiorari denied 
347 U.S. 1016. 

Congress, when it enacts permanent legislation in an ap- 
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propriation bill, ordinarily makes its intent perfectly clear. 


Use of the word “hereafter” is one means for doing so. An 
example of language having a, similar effect is found in the 
so-called “Russell Rider” (31 U.S.C. 696) to the Independent 
Offices Appropriation Act, 1945 (58 Stat. 361, 387). It 
provides in part that : 

“After January 1, 1945, no part of any appropriation or 
fund made available by this or any other act shall be allotted 
or made available to, or used to pay the expenses of, any 
agency or instrumentality including those established by 
Executive order after such agency or instrumentality has 
been in existence for more than one year, if the Congress has 
not appropriated any money specifically for such instru- 
mentality or specifically authorized the expenditure of funds 
by it.” (Italics supplied.) 

No phrase similar to “after January 1, 1945,” or “here- 
after” is included in the Gwinn Amendment. This is of 
special significance since in each year that it was enacted 
the section in which the Gwinn Amendment was inserted 
also contained another proviso clearly expressing the in- 
tention that it have effect beyond the life of the appropria- 
tion to which it was attached. The Independent Offices 
. Appropriation Act, 1953, contained, immediately preceding 
the Gwinn Amendment, a proviso prohibiting the Public 
Housing Administration from entering, “after the date of 
approval of this Act,” into any contracts or arrangements 
which would bind it as to loans, annual contributions or 
authorizations for commencement of construction, “for 
dwelling units aggregating in excess of thirty-five thousand 
to be authorized for commencement of construction during 
any one fiscal year subsequent to the fiscal year 1953, unless 
a greater number of units is hereafter authorized by the 
Congress.” (Italics supplied.) The First Independent 
Offices Appropriation Act, 1954, contained a similar proviso 
which, however, prohibited all such contracts or arrange- 
ments “during fiscal year 1954 or for any future years * * * 
unless hereafter authorized by the Congress to do so.” There 
is a marked difference in the clarity of the Congress’ ex- 
pression of intent as to the permanent nature of the prohibi- 
tion when these two provisos are compared with the Gwinn 
Amendment. 

The view that the legislation is not permanent is strongly 
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reinforced by the fact that the Congress adopted it in 
identical language in two succeeding appropriation bills 
and that the Committee which dealt with the legislation 
attempted to do so a third time. The Supreme Court has 
ruled on an almost identical point involving two successive 
provisions in appropriation bills excluding extra pay for 
overseas military service for service in Hawaii and Puerto 
Rico. In United States v. Vulte, 233 U.S. supra at p. 514, 
the Court stated: 

“Congress manifestly did not think that by the first in- 
stance of the exception, that in the act of 1906, it had done 
more than temporarily suspend as to Porto Rico and 
Hawaii the act of June 30, 1902. The exception was re- 
peated in 1907. If the first exception was not intended to 
affect permanently the act of 1902, why should such intention 
be ascribed to the second exception—or to both, neither hav- 
ing words of prospective extension, and, without such words, 
naturally having only temporary operation?” 

To the same effect is a decision of the Comptroller General 
relating to a provision inserted in two succeeding appropria- 
tion acts for the Department of the Interior which provided 
that the chief clerk “shall be the chief executive officer of 
the department.” The phrase “shall be” is identical with 
that used in the Gwinn Amendment, yet the Comptroller 
General held the legislation to be temporary, in part because 
“the fact that the provision was repeated in the appropria- 
tion act for 1926 without change after having been enacted 
in [the] appropriation act for the preceding fiscal year 
tends to indicate that it was not considered nor intended 
by the Congress to be permanent legislation.” 5 Comp. Gen. 
810 (1926). See also 10 Comp. Gen. 120 (1980). 

The view that the Gwinn Amendment is temporary is 
given some further force by its treatment in the United 
States Code. “The matter set forth” in the Code “estab- 
hish{es] prima facie the laws of the United States.” (1 
U.S.C. 204(a)). The Gwinn Amendment as first enacted was 
incorporated in the 1952 edition of the Code as 42 U.S.C. 
1411c. Supplement I (January 2, 1953, to January 5, 1954) 
notes under that section “Repeated,” with a reference to the 
First Independent Offices Appropriation Act, 1954. Sup- 
plement II (January 2, 1953, to January 4, 1955) makes the 
same note; then under the heading “Codification” states that 
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“Section was not repeated by the Independent Offices Ap- 

propriation Act, 1955, * * *.” Obviously no reference to 

failure to reenact would be necessary if the legislation were 

regarded as permanent. 

Finally, the view that the legislation is temporary has been 
clearly expressed by its sponsor. Following the enactment 
of the Independent Offices Appropriation Act, 1955, in which 
the Gwinn Amendment was inserted in Committee but was 
struck by a point of order, the House of Representatives con- 
sidered the Housing Act of 1954 (P.L. 560 of August 2, 1954, 
68 Stat. 590). Congressman Gwinn proposed an amendment 
on the floor as follows: “Provided, That no unit in a low-rent 
housing project shall be occupied by a person who is a mem- 
ber of an organization designated as subversive by the Attor- 
ney General of the United States.” He stated: “Mr. Chair- 
man, this is the exact language that 2 years ago was agreed to 
in an appropriation bill by the gentleman from Texas [Mr. 
Thomas], on behalf of the Appropriations Committee and 
adopted by unanimousconsent. “The reason for introducing 
it at this time 7s to make it a part of the permanent legislation 
regarding public housing so that. it will not be subject to a 
point of order as it was this time when the appropriation bill 
came before us. * * *” (Italicssupplied.) 100 Cong. Rec. 
4478. 

The amendment, together with 2 substitute amendment, 
was adopted by the House (2bzd. pp. 4219-4220), but both 
were struck in conference. H. Rept. No. 2271, 83d Cong. 2d 
sess, p. 83. | 

The conference also struck (7d.) a Senate provision which 
would have repealed the Gwinn Amendment in both the 1953 
and 1954 appropriation legislation (H.R. 7839 [Report No. 
1472], 83d Cong., 2d sess., § 405(a)). The reason for the 
Senate provision was “the recommendation of the admin- 
istration that it [Congressman Gwinn’s amendment adopted 
by the House] would impose a heavy administrative burden 
and expense far in excess of the results which can be ex- 
pected.” S. Rept. No. 1472, 83d Cong., 2d sess., pp. 43, 86. 

It might be contended that the Senate attempt to repeal 
both the 1953 and 1954 Gwinn Amendments implies the view 
that at least one is permanent legislation. However, it is 
equally consistent with simply an excess of caution. 
Further, the Senate proposal was eliminated in conference 
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after the deletion of the Gwinn Amendment from the In- 
dependent Offices Appropriation Act, 1955, and after Con- 
gressman Gwinn had made his statement to the effect that 
the 1953 and 1954 legislation was temporary. Elimination 
in conference of both the Senate provision and the Gwinn 
Amendment to the Housing Act of 1954 is fully compatible 
with adoption of the view that the Senate provision was no 
longer regarded as necessary because the Gwinn Amend- 
ments to the 1953 and 1954 appropriation acts were tempo- 
rary and had expired and the Gwinn Amendment to the 
legislation then under consideration was also being 
eliminated. Certainly the fact “that the Senate proposal 
would have repealed both of the Gwinn Amendments to the 
earlier appropriation acts cannot, without further explana- 
tion, constitute substantial ground for disregarding the in- 
terpretation of those amendments as temporary in the light 
of the views which the courts and the Comptroller General 
have indicated would govern and which the sponsor himself 
has apparently accepted. 


PUBLIC PRINTER'S AUTHORITY TO ESTABLISH REGULAR 
WORKWEEK IN THE GOVERNMENT PRINTING OFFICER 


The Public Printer is authorized to establish, through conferences with 
the various trades and upon approval of the Joint Congressional 
Committee on Printing, a regular workweek of less than forty 
hours for those employees whose compensation is fixed under the 
act of June 7, 1924, c. 354, 43 Stat. 658, 44 U. S. C. 40. 

More restrictive provisions of law applicable to other governmental 
departments and agencies do not, either expressly or by implica- 
tion, limit the authority of the Public Printer in this regard. 


JULY 3, 1956. 
THE PRESIDENT. 

My Dear Mr. Preswent: I have the honor to comply 
with your request for my opinion on whether the Public 
Printer has authority under existing law to establish, through 
conferences with the various recognized trades, and upon 
approval of the Joint Congressional Committee on Printing, 
a regular workweek of less than forty hours in the Govern- 
ment Printing Office. The inquiry arises from the fact that 
while the regular workweek in the Government Printing 
Office is presently forty hours, most of the trades in pri- 
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vately owned printing plants work a regular workweek of 
either thirty-five or thirty-seven and one-half hours. 

Congress has specifically legislated with respect to the 
regular hours of work for most Federal employees by estab- 
lishing a forty-hour workweek for classified employees. Fed- 
eral Employees Pay Act of 1945, as amended, c. 212, 59 Stat. . 
803, 304, 5 U. S. C. 944. However, with but one exception 
subsequently discussed, this statute is inapplicable to em- 
ployees (such as those in the Government Printing Office) 
whose basic compensation is fixed and adjusted from time . 
to time by wage boards or similar administrative authority 
serving the same purpose (5 U. S. C. 902 (c)). No statute 
expressly regulates or establishes the regular workweek for 
employees in the Government Printing Office, although the 
“Eight-Hour Law” (40 U. S. C. 321-326) which limits the 
hours of work in any one day to eight and which the Public 
Printer is directed to enforce rigidly, is applicable. Act of 
March 30, 1888, c. 47, 25 Stat. 57, 44 U. S. C. 43. It is, 
therefore, necessary to look to the statutes relating to ‘the 
general employment authority of the Public Printer in order 
to ascertain his anthority in this regard. 

By the Jomt Resolution of June 23, 1860, 12 Stat. 117, 
Congress provided in section 2 “That it shall be the duty of 
the said Superintendent [of Public Printing] to superintend 
all the printing and binding, the purchase of paper, as here- 
inafter directed, the purchase of other necessary materials 
and machinery, and the employment of proof-readers, com- 
positers, pressmen, laborers, and other hands necessary to 
execute the orders of Congress and of the executive and judi- 
cull departments, at the city of Washington.” [Italics 
added.] The sole restriction relating to the employment 
authority was in the 3rd Proviso, stating “That said Super- 
intendent shall not be allowed credit at the treasury, for pay- 
ments on account of services rendered in said printing estab- 
lishment, at higher prices than those paid for similar services 
in the private printing and binding establishments of the city 
of Washington.” 

In 1861, the private printing establishments in Washington 
went on an eight-hour day, and the opinion of the Attorney 
General was sought on the question whether the Superin- 
tendent was entitled to credit, at the Treasury, for payments 
made for work at the rates paid by the private establishments 
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for similar work and for the same number of hours’ work per 
day. In view of the similarity to the question now under 
consideration, the opinion of Attorney General Bates, 10 
Op. A. G. 187, is most significant. He held: 

“The Resolutions of 1860 impose on the Superintendent of 
Public Printing the whole duty and responsibility of pur- 
chasing the materials, and employing the labor necessary to 
execute the printing and binding of the Government, with 
the aid of two foremen, to be appointed by himself. The 
only restrictions imposed on the Superintendent, in the em- 
ployment of hands and in the rate of wages he shall allow 
them, are, first, that contained in the proviso to the 2d section, 
which limits the employment of such hands to the number 
required by the absolute necessities of the public work; and, 
second, that contained in the proviso to the 3d section, (being 
the one in question,) which prohibits the allowance to the 
Superintendent of credit at the Treasury, for payments for 
services in the printing establishment, at prices higher than 
those paid for similar services in the private printing and 
binding establishments of Washington. Within these limits, 
the number of hands to be employed, the number of hours 
which they are to work per day, the amount of wages they 
are to be paid, and the method of employment, whether by 
the week or by the piece, are matters confided to the discre- 
tion of the Superintendent. They belong to the class of 
executive details which it is quite impossible to regulate by 
legal enactment, and which must, therefore, necessarily be 
left to the discretion of some officer whose skill and experi- 
ence, and whose official responsibility are presumed to fur- 
nish the Government sufficient protection against loss. Such 
an officer is the Superintendent of Public Printing, as his 
title implies. 

“* * * T can find in the proviso, or in any other part of 
the law, no restriction on the discretion of the Superintendent 
as to the number of hours during which he shall require the 
men employed in the establishment to work. It is to be pre- 
sumed that in this, as in all other matters committed to his 
superintendence, he will adopt that course which, whilst 
doing justice to the persons employed in the office, will also 
do justice to the Government. It is his plain duty to secure 
a fair day’s work for a fair day’s wages, but how many hours 
are embraced within that time is a question upon which the 
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law is silent, and which is, therefore, for his judgment alone. 
In deciding it he is not bound to follow the rule adopted by 
the private printing and binding establishments of Washing- 
ton; neither is he bound to repudiate that rule, if it accords 
with his own sense of justice and duty. In my opinion, there 
is nothing in the proviso in question to prevent his receiving 
a credit at the Treasury for payments made for work by the 
week, at the rate paid by the private establishments in Wash- 
ington for similar work by the week, even though, in the 
exercise of his discretion, he has reduced the number of hours 
of work per day to the number which prevails in those 
establishments.” 

Until the Appropriation Act of June 6, 1900, c. 791, 31 
Stat. 588, 643, Congress placed no limitation on the employ- 
ment authority of the Public Printer. In that act, however, 
the wage rate for some, but not all employees, was set at 
not more than 50 cents per hour. Because of this action, 
Congress found it necessary from time to time to pass special 
legislation in order to maintain the wage scale of the covered 
group competitive with that in the printing industry gen- 
erally. (A list of these statutes is set forth in the Historical 
Note appended to 44 U.S. C. A. 40.) And see also, Hearne 
v. United States, 107 Ct. Cls. 335, 379 (1946). 

The Kiess Act of 1924 (act of June 7, 1924, c. 354, 43 Stat. 
658, 44 U. S. C. 40) was designed to correct this inefficient 
and time-consuming procedure by again shifting full wage- 
fixing authority to the Public Printer. In relevant part the 
act provides: 

“The Public Printer may employ, at such rates of wages 
and salaries, including compensation for night and overtime 
work, as he may deem for the interest of the Government and 
Just to the persons employed, except as otherwise provided 
herein, such journeymen, apprentices, laborers, and other 
persons as may be necessary for the work of the Government 
Printing Office; * * *. Except as hereinbefore provided, 
the rate of wages, including compensation for night and 
overtime work, for more than ten employees of the same oc- 
cupation shall be determined by a conference between the 
Public Printer and a committee selected by the trades af- 
fected, and the rates and compensation so agreed upon shall 
become effective upon approval by the Joint Committee on 
Printing; if the Public Printer and the committee represent- 
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ing any trade fail to agree as to wages, salaries, and compen- 
sation, either party is granted the right of appeal to the Joint 
Committee on Printing, and the decision of said committee 
shall be final * * *.” 

It is plain from the legislative history of this act that Con- 
gress conferred very broad employment authority on the 
Public Printer, subject, however, to suitable congressional 
supervision through the Joint Committee on Printing. 
House Report No. 1, to accompany H. R. 506, 68th Congress, 
Ist Session (pp. 2, 3), a bill containing provisions substan- 
tially identical to the Kiess Act, stated in part: 

“It would be a difficult task for Congress to fix by law from 
time to time such wages as would be just to the score or more 
of trades and the numerous groups of each trade employed 
in the Government Printing Office. * * * To secure an ade- 
quate number of efficient workmen at all times, it is as 
necessary for the Government as it is for the private employer 
to be able to meet changing conditions with corresponding 
readjustments of wage scales. * * * Accordingly, the Public 
Printer, or some other agency, should have the authority to 
readjust wages for the Government Printing Office from 
time to time, the same as can now be done for every other 
industrial plant either under Government or private control. 

“‘The committee does not believe, however, that such a large 
power over public expenditures should be vested in any one 
officer without some suitable restriction or supervision. Ac- 
cordingly, the bill provides that all rates of wages.and com- 
pensation, fixed upon by the Public Printer, except for groups 
of less than 10 employees of the same occupation, shall not 
be effective until approved by the Joint Committee on Print- 
ing, and gives the right of appeal to and hearing before the 
committee. This restriction applies, not only to the addi- 
tional employees whose wages the bill proposes shall here- 
after be determined by the Public Printer, but also includes 
the greater number of employees whose wages may now be 
fixed by the Public Printer without the advice and consent 
of any other agency of the Government. * * * the Joint 
Committee on Printing in this and numerous other matters 
really acts as a board of directors for the Government Print- 
ing Office. * * * The committee is of the opinion that in 
determining wages the Public Printer ought to. have the 
same opportunity to fix rates for both day, night, and over- 
time work as has the private employer and other establish- 
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ments of the Government like the Bureau of Engraving and 
Printing and the navy yards. Accordingly, the whole subject 
of day, night, and overtime rates should be considered when- 
ever wage readjustments are to be made.” 

In my opinion, this statute should not be narrowly con- 
strued in view of the purposes which Congress sought to 
accomplish. The legislative history discloses that the act 
was intended to confer on the Public Printer employment 
authority fully adequate to permit him to compete with pri- 
vate industry for the services of persons skilled in the print- 
ing trades. By providing that rates of wages, including 
compensation for overtime, should be determined by confer- 
ences between the Public Printer and groups of more than 
ten employees of the same occupation, Congress further evi- 
denced its desire to give the Public Printer very. broad lati- 
tude in meeting the wage demands of the industry. Further 
justification for reading the statute broadly lies in the fact 
that Congress retained control over the Public Printer’s ac- 
tions by subjecting all agreements reached to review and 
approval by the Joint Committee on Printing. Moreover, 
such a construction carries out the congressional] policy ex- 
pressed in the act of January 12, 1895 c. 23, 28 Stat. 603, 
44 U.S. C. 31, that the Public Printer shall “take charge of 
and manage the Government Printing Office.” 

The Kiess Act, like the Joint Resolution of June 23, 1860, 
does not mention hours of work or the regular workweek. 
However, the considerations which led Attorney General 
Bates to conclude that hour-fixing authority was necessarily 
conferred in the earlier provision apply: with equal, if not 
greater force, tothis act. Thisis particularly true since Con- 
gress had attempted to place some restrictions on the Public 
Printer’s authority by fixing the maximum hourly rate for 
some employees and found the procedure unfeasible. In 
addition, the Kiess Act expressly authorizes the payment of 
compensation for overtime. Such authority necessarily car- 
ries with it the incidental authority to establish the regular 
workweek, for obviously in order to determine when over- 
time compensation should commence the Public Printer must 
first determine the regular tour of duty. Moreover, the 
establishment of regular hours of work and the regular 
workweek is generally recognized as part.of wage negotia- 
tions and the Public Printer is required to conduct such 
negotiations. For example, hours of work have long been 
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the subject of negotiation under similar authority conferred 
on the Tennessee Valley Authority yet that statute is also 
silent on the question of hours of work (1951 Annual Report 
of the Tennessee Valley Authority, p. 53; act of May 18, 
1933, c. 32, 48 Stat: 59, 16 U. S. C. 881. (b) ). 

Accordingly, until it can be shown that Congress by subse- 
quent action has limited this broad: grant: of authority, it is 
my conclusion that the Public Printer may negotiate a regu- 
lar workweek of less than forty hours. As will now be 
shown, Congress, rather than placing a limitation on the 
Public Printer, has consistently exempted his employees 
from more restrictive provisions of law, thus.confirming the 
extensive authority it has reposed:in that officer. 

In 1934, Congress enacted the last of the so-called “Econ- 
omy Acts” which provided in part: 

“The weekly compensation, minus any general percentage 
reduction which may be prescribed by Act of Congress, for 
the several trades and occupations, which is set by wage 
boards or other wage-fixing authorities, shall: be reestablished 
and maintained at rates not lower than necessary to restore 
the full weekly earnings of such employees in accordance 
with the full-time weekly earnings under the respective wage 
schedules in effect on June 1, 1982: Provided, That the regu- 
lar hours of labor shall not be mors than forty per week; and 
all overtime shall be compensated for at the rate.of not lese 
than time and one half.’ (Act of March 28, 1984, 48 Stat. 
522:5U.S.C. 673c. Italics added.) 

This provision is applicable to the Government Printing 
Office. United States v. Townsley, 328 U. S. 557, 561. A lit- 
eral reading of the proviso clearly indicates that it confers 
authority to fix the regular workweek for wage-board em- 
ployees at less than forty hours, since it employs the phrase 
“not * * * more than forty. ” I£ Congress had intended 
forty hours to be the minimum workweek authorized, it is to 
be presumed that it would have said: that directly, and. the 
words “not more than” doubtless would not have been in- 
cluded. Compare Binkley v. Hunter, 170 F. 2d: 848 (10th 
Cir.) ; Wileon v. Crews, 160 Fla. 168, 34.Se. 2d. 144. Where 
Congress has fixed the workweek, it has so provided in un- 
equivocal language. Thus, it has-described.the regular work- 
week of clerical-mechanical employees of the Burean. of En- 
graving and Printing as “forty hours” (July 1, 1944, c. 357, 58 
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Stat. 648), and has set the regular workweek for laborers and 
mechanics in the Department of the Army at. “forty hours 
per week,” 5 U.S.C. 189a. See also the Federal Employees 
Pay Act of 1945, supra, 5 U.S. C. 944. The language of the 
1934 act, applicable to the Public Printer, is comparable to 
that employed in section 7 of the Fair Labor Standards Act 
(29.U. S. C. 207) where Congress obviously had no intention 
of fixing’a minimum workweek for industry generally. 

Further evidence of congressional recognition of the swz 
generis nature of the Public Printer’s authority is found in 
the.War Overtime: Act of 1943 (May 7, 1943, c. 93, 57 Stat. 
75). When the Government generally, including the Gov- 
ernment Printing Office, went on a regular workweek of 
forty-four and later forty-eight hours during the war, au- 
thority did not exist to pay overtime to most employees, 
ineluding some agencies having wage-fixing authority. The 
act. authorized the payment of overtime but expressly ex- 
capted the employees in the Government Printing Oftice and 
the: Tennessee Valley Authority, the two governmental agen- 
cles already possessing statutory authority to pay overtime. 
See Goldberg, The Government's Industrial Employees, 77 
Monthly Labor Review, 249, 251-2 (1954). 

As a further example of special recognition by Congress 
ef this group of employees, the Classification Act of 1949, 
e. 782,.63 Stat. 954, 5 U. S. C. 1071 et seg., was made apphi- 
cable to employees of the Government Printing Office (5 
U.. 8. C: 1081 (a)) except those employees whose compensa- 
taon was fixed under the Kiess Act (5 U.S. C. 1082 (9)). 

As previously noted, the Federal Employees Pay Act of 
1945 is inapplicable to agencies having wage-fixing authority 
(6 U. S. C. 902 (c)) with the exception of the provision, 
& U.S. C. 918, which codified the 7’ownsley decision, supra,‘ 
by conferring upon monthly and per annum wage board em- 
ployees the benefit.of the 1934 act, 5 U. S. C. 673 (c), supra, 
for overtime purposes. The formula adopted applied 2,080 
leurs as the basic annual work period, a figure derived by 
multiplying fifty-two weeks by forty hours per week. It 
might be. suggested that by: this action, Congress, in effect, 
pecognized the forty-hour week policy as applicable to wage- 
fixsing authorities. 

ht my opinion, this provision should not be so construed. 
First, Congress was here seeking to enlarge the rights of 
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monthly and annual wage board employees by conferring 
on them the overtime benefits of the 1934 act (5. U. S. C. 
673 (c) ) to which they had been held entitled. As previously 
shown, that act merely made forty hours the maximum 
regular workweek. 

There is no evidence that Congress intended by the over- 
time provision of the 1945 act to diminish in any way rights 
already enjoyed by employees. And employees of the Gov- 
ernment Printing Office did not require this legislation in 
order to receive true overtime in view of the Kiess Act. 

Secondly, Congress was here concerned solely with estab- 
hshing a formula for making overtime payments. It was 
not unreasonable for Congress to adopt a formula utilizing 
the forty-hour week in view of the prevalence of the practice 
in that regard. However, it might be observed that while 
Congress believed it was codifying without change the 
Townsley case formula (House Report No. 726, 79th Cong., 
Ist sess., to accompany H. R. 3393), the Supreme Court’s 
formula placed major emphasis on determining the daily 
rather than the hourly wage. See United States v. Towns- 
ley, supra, 323 U.S. at 573. 

Finally, and most significant, is the fact that the provision 
of the act (5 U. S. C. 944) dealing:expressly with regular 
hours and establishing them as forty per week for classified 
employees is not applicable to agencies having wage-fixing 
authority, such as the Government Printing Office. In view 
of these circumstances, 1t would take, in my opinion, a much 
clearer expression of intention on the part of Congress than 
can be found in this provision to override the broad authority 
heretofore reposed in the Public Printer with respect to wages 
and hours and to fix his workweek at forty hours. 

I therefore conclude, in answer to your question, that with 
respect to those employees of the Government Printing Office 
whose compensation is fixed under the Kiess Act through 
conferences with the various trades, and upon approval of 
the Joint Congressional Committee on Printing, the Public 
Printer has authority to negotiate a regular workweek of 
less than forty hours. 

Respectfully, 
HERBERT BROWNELL, JR. 
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In the promotion of a Marine officer to the temporary grade of briga- 
dier general, the President of the United States is not bound in 
his selection to individuals recommended by a promotion board 
convened pursuant to the act of July 24, 1941, c. 320, 55 Stat. 603, 
as amended (34 U. S. C. 350 et seq.). 

Under Article II, section 2 of the Constitution the President has the 
power to nominate and, by and with the advice and consent of the 
Senate, to appoint all officers of the United States whose appoint- 
ments are not otherwise provided for in the Constitution. His 
power may not be so restricted as to substitute the judgment of 
subordinates for that of the President where the individual. is 
otherwise qualified for promotion. 


Avucust 22, 1956.* 
Tue Presmenr. 


My Dear Mr. Preswent: I have the honor to reply to 
your request for my advice concerning the recommendation 
of the Secretary of Defense to have you promote ad interim 
Col. Carey A. Randall to the temporary grade of brigadier 
general in the Marine Corps, to be followed by nomination 
to the Senate for confirmation when it reconvenes. From 
the attachments it appears that Colonel] Randall’s name was 
before the recent selection board which considered colonels 
for promotion to the rank of brigadier genera] and that he 
was not selected. Accordingly, it is recognized that the pro- 
motion would require the exercise of the Presidential appoint- 
ment power under the Constitution. 

It is clear that the proposed action may not be predicated 
upon the statutory provision ordinarily controlling tempo- 
rary promotions in the Navy and Marine Corps, act of July 
24, 1941, as amended, 34 U.S. C. 350’et seg. This act which 
authorizes temporary promotions in time of national emer- 
gency determined by the President expressly provides that 
' such appointments to grades above first lieutenant in the 
Marine Corps may be made “only upon the recommendation 
of a board of officers convened for that purpose.” As noted 
above, no such recommendation has been made in this case 
and in my opinion there is no authority to rely on this stat- 
ute for the promotion and to disregard the restriction. 

The question remains whether the above statutory pro- 
vision is a valid restriction on the constitutional power of 
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the President to nominate and, by and with the advice and 
consent of the Senate, to appoint all officers of the United 
States whose appointments are not otherwise provided for 
in the Constitution. Article IT, section 2. In the absence 
of a valid restriction, it is generally recognized that the 
President is authorized to nominate for office any person 
whom he desires to have appointed. However, since and 
even before the decision of the Supreme Court in Myers v. 
United States, 272 U.S. 52, holding the power to remove in- 
cident to the power of the President to appoint, the problem 
of congressional restrictions on the Presidential power of 
appointment has been the subject of much learned debate. 
As Justice Brandeis observed in dissent in the above case 
(p. 265): “* * * a multitude of laws have been enacted 
which limit the President’s power to make nominations, and 
which, through the restrictions imposed, may prevent the se- 
lection of the person deemed by him best fitted. Such restric- 
tion upon the power to nominate has been exercised by 
Congress continuously since the foundation of the Govern- 
ment. Every President has approved one or more of such 
acts. Every President has consistently observed them.” 

My predecessors have held that Congress may not, in con- 
nection with military appointments or promotions to higher 
offices, contro] the President’s discretion to the extent of 
compelling him to commission or promote a designated in- 
dividual, as for example, on the basis of seniority. See 29 
Op. A.G. 254; 30 Op. 177; 31 Op. 80. Thesame rule has been 
applied with respect to civil service appointments. Attorney 
General Akerman, in so holding, stated (13 Op. 516): “I 
see no constitutional objection to an examining board, 
rendering no imperative judgments, but only aiding the ap- 
pointing power with information. A legal obligation to 
follow the judgment of such a board is inconsistent with the 
constitutional] independence of the appointing power. 

“The argument has been made that the unquestioned right 
of Congress to create offices implies a right to prescribe 
qualifications for them. This is admitted. But this right 
to prescribe qualifications is limited by the necessity of leav- 
ing scope for the judgment and will of the person or body 
in whom the Constitution vests the power of appointment.” 


me % * % a 


“Congress could require that officers shall be of American 
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citizenship or of a certain age, that judges should be of the 
legal profession and of a certain standing in the profession, 
and still leave room to the appointing power for the exer- 
cise of its own judgment and will; and I am not prepared 
to affirm that to go further, and require that the selection 
shall be made from persons found by an examining board 
to be qualified in such particulars as diligence, scholarship, 
integrity, good manners, and attachment to the Government, 
would impose an unconstitutional limitation on the appoint- 
ing power. It would still have a reasonable scope for its 
own judgment and will.” 

While Congress may point out the general class of indi- 
viduals from which an appointment may be made (29 Op. 
A. G. 256) and may impose other reasonable restrictions 
(14 Op. 164) it is my opinion that the instant statute 
goes beyond the type of restriction which may validly be 
imposed. In the absence of any determination of unfitness 
by virtue of lack of basic qualifications, the President may 
not be bound in his selection to an officer or group of officers 
merely because in the opinion of others they are better quali- 
fied for promotion. To so hold would be to substitute the 
judgment of subordinate officers for that of the President 
and to unduly restrict his constitutional appointive au- 
thority. 

It is my further opinion that Congress did not intend to 
encroach on the constitutional appointive power by this stat- 
ute to the extent of precluding the President from appoint- 
ing or promoting any qualified officer but rather intended to 
provide a procedure for promotions which would relieve the 
President of making personal judgments in the vast major- 
ity of cases which he might otherwise be required to pass on 
individually every year. Certainly, in connection with pro- 
motion of officers to the grade of general, the President’s dis- 
cretion should not be subordinated to the views of a selec- 
tion board where the individual is otherwise qualified for 
promotion. And as the Secretary of Defense points out, 
there are precedents for the President appointing under the 
constitutional authority officers who did not meet all the 
statutory qualifications for promotion. 

In this latter connection, however, it may be observed that 
the present comprehensive statutory provisions governing 
promotions in all the services, and which employ the selection 
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board system, are designated to strengthen the Armed 
Forces by ensuring that promotions are conferred only upon 
the most qualified. You will undoubtedly recall your own 
testimony in 1947 in support of this proposal. (House Rept. 
640, 80th Cong., 1st sess., p. 3.) It is recognized that excep- 
tional cases may arise in which it is essential to depart from 
the statutory procedures and to rely on constitutional au- 
thority to appoint key military personnel to positions of 
high responsibility. So far as has been called to our atten- 
tion, in the Navy it is only in very rare and unusual cases 
that this procedure has been employed in the past. If such 
action is taken you should be satisfied that the reasons for 
the appointment outside of the usual course, adequately sup- 
port such a departure. You may therefore wish to consider 
whether, as a matter of policy, the instant case is within the 
category justifying an exception to the statutory scheme for 
the promotion of officers. 

In the absence of any suggestion to the contrary in the at- 
tached documents, we have assumed that the instant znterim 
appointment complies with the statutory restriction regard- 
ing compensation in such case, 5 U. S. C. 56. 

Respectfully, 
J. LEE RANKIN, 
Acting Attorney General. 


OPTIONS TO PURCHASH NOT INCLUDED IN LEASBPS OF 
SURPLUS PROPERTY EXECUTED UNDER FEDERAL PROP- 
ERTY AND ADMINISTRATIVE SERVICES ACT OF 1949, AS 
AMENDED 


Section 203 (a) and (c) of the Federal Property and Administrative 
Services Act of 1949 (June 30, 1949, c. 288, 63 Stat. 377), as 
amended, which authorizes the Administrator to dispose of sur- 
plus property “by sale, exchange, lease, permit, or transfer, for 
cash, credit or other property,” does not confer authority upon 
him to include options to purchase in leases executed pursuant 
to the act. 

Neither the legislative history of this act and its predecessor (Sur- 
plus Property Act of 1944) nor comparison with other statutes in 
which authority for options to purchase is expressly granted, sup- 
ports the view that Congress may have intended to confer authority 
upon the Administrator to give options to purchase in leases of 
surplus property or that it may be implied under section 208 (a) 
and (c) of the act. 
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Marcu 4, 1957.* 
THE PRESIDENT. 

My Dear Mr. Presipent: You have asked for my advice 
and opinion with respect to the authority for inclusion of 
options to purchase in leases executed under the Federal 
Property and Administrative Services Act of 1949 (63 Stat. 
377), as amended. 

The question is presented and discussed in the letter, with 
attachments, to you dated January 25, 1957, from the Ad- 
ministrator of the General Services Administration. The 
inquiry relates to leases of surplus property and the Gen- 
eral Services Administration, in urging the validity of 
options to purchase contained in leases of surplus property, 
relies upon subsections (a) and (c) of section 203 of the 
indicated act. | 

Article IV, section 3, clause 2, of the Constitution of the 
United States provides: 

“The Congress shall have Power to dispose of and make 
all needful Rules and Regulations respecting the Territory 
or other Property belonging to the United States.” In view 
of the power thus vested in the Congress, it is necessary to 
determine whether any statute, expressly or by required 
implication, authorizes the granting of an option to pur- 
chase surplus Government property. 


The express statutory provisions relied upon by the Gen- 
eral Services Administration, contained in section 203 (a) 
and (c) of the Federal Property and Administrative Serv- 
ices Act, read as follows: 

“(a) Except as otherwise provided in this section, the 
Administrator shall have supervision and direction over the 
disposition of surplus property. Such property shall be 
disposed of to such extent, at such time, in such areas, by such 
agencies, at such terms and conditions, and in such manner, 
ag may be prescribed in or pursuant to this Act. (40 U.S.C. 
484 (2) ) 

* * “* * 

“(c) Any executive agency designated or authorized by 
the Administrator to dispose of surplus property may do 
so by sale, exchange, lease, permit, or transfer, for cash, 
credit, or other property, with or without warranty, and 


*Published in bound volume only. 


296 Surplus Property Leases—O ptions to Purchase 


upon such other terms and conditions as the Administrator 
deems proper, and it may execute such documents for the 
transfer of title or other interest in property and take such 
other action as it deems necessary or proper to dispose of 
such property under the provisions of this title.” (40 U.S.C. 
484(c)) 

It will be observed that the statute does not make refer- 
ence to authority to grant options to purchase. It is like- 
wise found that the predecessor statute, the Surplus Prop- 
erty Act of 1944, did not contain reference to authority for 
purchase options. Such authority, if it exists at all, there- 
fore must be assumed by implication or as incidental to 
other powers expressly conferred. 

I believe it important to emphasize, at the very outset of a 
consideration of this question, that the statute involved is 
fundamentally premised upon the relinquishment of Fed- 
eral ownership of surplus Government property as 
expeditiously as possible. The present act makes this pur- 
pose clear by requiring each executive agency to “trans- 
fer or dispose of such property as promptly as possible” 
(40 U.S.C. 483(b)). The House Committee, in reporting 
on H.R. 5125 (78th Cong., 2d sess.), which later became the 
Surplus Property Act of 1944, the predecessor statute, stated 
that “the committee feels that the presumptions are all in 
favor of prompt disposal of surplus industrial plants, and 
that an overwhelming national interest must be shown 
before legislative requirements are imposed which will delay 
disposal” (II. Rept. 1757, 78th Cong., 2d sess., p. 14). This, 
of course, follows from the circumstance that we are here 
considering excess or surplus property. 

To carry out this intent, section 203(a) confers authority 
for the “disposition” of surplus property, and subsection (c) 
specifically grants authority for the “sale, exchange, lease, 
permit, or transfer” of surplus property. No conclusive 
judicial authority has been found which squarely rules upon 
und settles the question presented. My views, based upon 
such points of reference as appear helpful, will deal, first, 
with bare options, unrelated to leases, and, second, the incor- 
poration into a lease of an option to purchase the same 
property. 

It seems firmly established that the power to grant an 
option is not contained in the power to “sell.” It is an 
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accepted principle that an agent possessed only of the gen- 
eral power of sale is not empowered to grant a future option 
to purchase inasmuch as such authority is not essential to 
the power of sale. 

In John K. Joice v. United States, 59 C. Cl. 1 (1923), the 
court had under consideration a statute authorizing the 
head of any executive agency “to sell, upon such terms as the 
head of such department shall deem expedient” any war 
supplies or building, etc. In holding that an option was not 
a sale and was not authorized by the statute, the Court 
stated: “The act conferring, as it does, special power upon 
the President only authorized the sale of material and gave 
no authority to give an option of purchase. An option is 
not a sale” (p. 9). 

Past Attorneys Genera] have expressed similar views in 
published opinions. Thus, question arose whether the 
power “to sell, upon such terms as he [the President] shall 
deem expedient” any war supplies, buildings, plants, and 
other property included the authority to grant an option 
tobuy. On this point, the opinion held: 

“T do not think the power that is thus given to sell Gov- 
ernment property is broad enough to give the designated 
officials the power to grant an option to buy. * * * An 
option is in no proper sense either a sale or a contract to sell. 
On the contrary, its effect is to deprive the Government 
temporarily of the power of sale, leaving it entirely to the 
uncontrolled discretion of the vendee to determine whether 
during the life of the option he will call upon the Govern- 
ment to part with its title. In short, an option is not the 
exertion of the power of sale, but a covenant that this power 
will not be exercised except in favor of the vendee, and 
then only if the vendee so elects” (33 Op. A.G. 160, 164 
(1922)). And, as stated by another past Attorney General, 
“The power to sell does not include the power to option; 
for an option is neither a sale nor a contract to sell” (34 
Op. 42, 46 (1923)). A number of State courts have ex- 
pressed similar views. 

I believe the words “exchange, permit, or transfer” are 
likewise limited in scope and do not embrace authority to 
grant an option to purchase. Each of these words presup- 
poses a divestiture of the property by the Government and 
not a device which prevents a sale except by the unilateral 
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action of another. Aside from “lease” authority, later dis- 
cussed, it is necessary to consider whether the authority to 
“dispose of” the property confers the requisite power to 
grant option authority. 

The phrase “dispose of” has been construed as authorizing 
a lease, United States v. Gratiot, 14 Pet. (39 U.S.) 526, 537 
(1840) ; A722 v. Sumner, 132 U.S. 118, 124 (1889); and to 
include the power to barter, exchange, or sell, Phelps v. 
Harris, 101 U.S. 370, 381 (1879). However, I am not aware 
of any Federal case holding an option to be a disposition of 
property. 

Several State cases, on the other hand, hold that a pur- 
chase option is not authorized by language similar to that 
involved in the present situation. Thus, in Potter County 
v. C. C. Slaughter Cattle Co., 254 S.W. 775, T77 (1923), the 
Texas Commission of Appeals stated: “The county’s power 
‘to sell or dispose of its lands’ does not include the power 
to make a contract conferring upon the other party an ex- 
clusive right to purchase its lands at any future time. The 
option agreement * * * was totally beyond the power of 
the county to make.” 

In Midland County v. Slaughter, 130 S.W. 612, 614 (Tex. 
Civ. Apps., 1910), question arose as to the authority to grant 
an option to purchase certain school property under the State 
constitutional power “to sell or dispose” of lands. The 
court observed that an option was scarcely a sale or dis- 
position, stating “it is a mere privilege; a contract which 
only binds the maker.” 

It has been held that an option is merely a contract by 
which the owner of property agrees that another shall have 
the right to buy. See Milwaukee Mechanics’ Ins. Co. v. 
B. 8. Rhea & Son, 123 Fed. 9, 11 (C.A. 6, 1908) ; Suburban 
Imp. Co. v. Scott Lumber Co., 59 F. 2d 711, 715 (C.A. 4, 
1932). It is a right of election to purchase. Helvering v. 
San Joaquin Co., 297 U.S. 496, 498 (1936). 

The dictionary meaning of “dispose” underscores the 
finality of relinquishment inherent in its definition: “To 
arrange or settle matters finally; to get rid of; to put out of 
the way; to finish with; to part with; relinquish; bargain 
away.” (Webster's New International Dictionary, 2d Ed., 
Unabrid.). Courts have used similar defining language. 
The Brazil, 134 F. 2d 929, 930 (C.A. 7, 1943) ; Pieg v. Shamel, 
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277 P. 2d 842, 848 (Calif. C.A., 1954). All of these terms 
are inconsistent with the underlying concept of an option, 
i.e., a device by which one party can “tie up the property, 
and prevent, instead of securing, a sale thereof,” 7’ibbs v. 
Zirkle, 46 S.E. (W. Va) 701, 703 (1904). Since the “dis- 
tinguishing characteristics of an option contract are that it 
imposes no binding obligation upon the person holding it,” 
W. A. Drake, Inc. v. Commissioner of Internal [ev., 145 F. 
2d 365, 367 (C.A. 10, 1944), it 1s evident that its use is 
inconsistent with the legislative intent and purpose of effect- 
ing governmental divestiture of surplus property as ex- 
peditiously as is practicable. 

Authority to grant options to purchase if otherwise lack- 
ing is not supplied by the incorporation of an option in a 
lease. “The distinction between an option and * * * a lease 
is broad and plain. An option is an unaccepted offer. * * * 
A contract of sale or lease fixes definitely the relative rights 
and obligations of both parties at the time of its execution,” 
McMurry v. Mercer, 73 S.W. 2d 1087, 1090 (Tex. Civ. App., 
1934). A past Attorney General has defined the term 
“lease” as “ a disposition, by grant, of a limited interest in 
the lands leased, and cannot be made by mere force of Execu- 
tive power, without the previous authority of law” (4 Op. 
A.G. 480, 487 (1846) ). Iam of the view that the two types 
of transactions, lease and option to purchase, must be sep- 
arately considered, and that while authority to lease is 
granted by the statute, authority to grant an option to pur- 
chase is not. 

Legislative background incident to the present as well as 
the predecessor statute offers no support. for the view that 
the Congress may have intended to confer option authority. 
A definition of the term “option” and a requirement for 
approval of options by the Attorney General introduced in 
both the House and Senate bills (H.R. 5125 and S. 2065) 
which later became the Surplus Property Act of 1944 (58 
Stat. 765) were stricken from the bills in conference without 
explanation. The present statute retains the same provisions 
as enacted in the 1944 act. Yet, in other situations when 
the Congress has determined to grant authority for options, 
it has made specific reference to such devices (See, for 
example, 7 U.S.C. 428; 30 U.S.C. 184). 
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In consideration of the foregoing, I am of the view that 
the Federal Property and Administrative Services Act of 
1949, as amended, does not confer authority for the use of 
options to purchase in leases executed thereunder. 

Respectfully, 
HERBERT BROWNELL, JR. 





AUTHORITY OF CONGRESSIONAL COMMITTEES TO DISAP- 
PROVE ACTION OF EXECUTIVE BRANCH 


Section 601 of the act of September 28, 1951, c. 434, 65 Stat. 336, 365, 
provides, in effect, that no accessions, leases, transfers, or declara- 
tions of surplus, of any real property, may be made by any desig- 
nated officer of the military departments, where the amount involved 
exceeds $25,000, unless the designated officer of the military de- 
partment first comes into agreement with the Committees on Armed 
Services of the Senate and of the House of Representatives. In 
this aspect it reflects an attempted exercise of executive authority 
by the legislative branch of the Government not warranted by the 
Constitution and is, therefore, unconstitutional. See also 37 Op. 56; 
41 Op. 230. 


Avaust 8, 1957.* 
The Present. 

Dear Mr. Presipent: By letter of July 23, 1957, from 
the Honorable Gerald D. Morgan, the Attorney General 
was asked to give his advice to you on the constitutionality 
of certain provisions of section 601 of Public Law 155, 82d 
Congress, Ist session (65 Stat. 365). 

Section 601 reads as follows: 

“Sec. 601. The Secretary of the Army, the Secretary of 
the Air Force, the Secretary of the Navy, or the Adminis- 
trator of the Federal Civil Defense Administration, as the 
case may be, or his designee, shall come into agreement with 
the Committee on Armed Services of the Senate and of the 
House of Representatives with respect to those real-estate 
actions by or for the use of the military departments or the 
Federal Civil Defense Administration that are described in 
(a) through (e) below, and in the manner therein described. 

“(a) Acquisitions of real property where fee title 1s to be 
acquired for an amount estimated to be in excess of $25,000. 
In those cases where individual acquisitions are to be made 
as part of a project, the agreement to be reached shall be 
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based on general plans for the project, which shall include 
an estimate of the total cost of the lands to be acquired. 

“(b) Leases to the United States of rea] property where 
the estimated annual rental is in excess of $25,000. In those 
cases where individual leases are to be made as part of a 
project, the agreement to be reached shall be based on general 
plans for the project, which shall include an estimate of the 
total cost of the leases to be made. 

“(c) Leases of Government-owned real property where 
the estimate annual rental is in excess of $25,000. 

“(d) Transfers of Government-owned real property with 
an estimated value in excess of $25,000 under the jurisdiction 
of the military departments or the Federal Civil Defense 
Administration, which are to be made to other Federal agen- 
cies, or to States, including transfers between the military 
departments. | 

“(e) Reports to a disposal agency of excess Government- 
owned real property with an estimated value in excess of 
$25,000.” 

The effect of these provisions is that no acquisitions, leases, 
transfers, or declarations of surplus of any real property by 
any of the military departments may be made, where the 
amount involved exceeds $25,000 unless the designated of- 
ficer of the executive department comes into agreeinent with 
the Committees on Armed Services of the Senate and of the 
House of Representatives. 

Legislative proposals and enactments in recent years have 
reflected a growing trend whereby authority is sought to be 
vested in congressional committees to approve or disapprove 
actions of the executive branch. Of the several legislative 
devices employed, that which subjects executive department 
action to the prior approval or disapproval of congressional 
committees may well be the most inimical] to responsible 
government. It not only permits organs of the legislative 
branch to take binding actions having the effect of law with- 
out opportunity for the President to participate in the legis- 
lative process, but it also permits mere handfuls of members 
to speak for a Congress which is given no opportunity to 
participate as a whole. An arrangement of this kind tends 
to undermine the President’s position as the responsible 
Chief Executive. 

Action by several prior Presidents on matters of this kind 
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has been somewhat inconsistent. In 1920, President Wilson 
disapproved an appropriation bill which provided that the 
printing of magazines by executive agencies must have the 
prior approval of the Joint Congressional Committee on 
Printing on the ground that this provision would have vested 
executive branch functions in a congressional committee (59 
Cong. Rec. 7026). Later, in 1933, a bill (H. R. 13975, 72d 
Cong., 2d sess.) was passed prohibiting certain income and 
other tax refunds in excess of $20,000 without prior approval 
by the Joint Committee on Internal Taxation, which could 
also fix the amount of each refund. President Hoover dis- 
approved the bill on constitutional grounds (76 Cong. Rec. 
2445), following the Attorney General’s advice that the pro- 
vision invalidly attempted to vest an executive function in 
a congressional committee (37 Op. 56 (1933) ). 

During the past dozen years or so, provisions for control 
by congressional committees have related, in large part, to 
real estate transactions of the armed forces. Thus, the act 
of March 26, 1943 (57 Stat. 52), provided that “the Secre- 
tary of the Navy shall report to the Senate and House Naval 
Affairs Committees all * * * prospective acquisitions” of 
land under the authority of the act. During the House 
debate on the bill, a letter was read from the Secretary of 
the Navy wherein that official stated: “I understand further 
that the committee understands from the wording of the 
amendment that the Department will come into agreement 
with the Naval Affairs Committees of the House and Senate 
with respect to acquisitions before final commitments are 
made. This procedure is acceptable to me” (89 Cong. Ree. 
1229 (1943)). This interpretation of the 1943 statute was 
formalized by subsequent legislation and made applicable to 
all land acquisitions and disposals by the Navy in 1944, the 
statute providing that “the Secretary of the Navy shall come 
into agreement with the Naval Affairs Committees of the 
Senate and of the House of Representatives with respect to 
the terms of such prospective acquisitions or disposals * * *” 
(58 Stat. 190). 

This was interpreted in practice as giving to the com- 
mittees a veto power over such transactions. For example, 
in 1951, Representative Vinson, chairman of the House Com- 
mittee on Naval Affairs and of the successor Committee on 
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Armed Forces, stated “We have rejected many [proposed 
transactions]” (97 Cong. Rec. 5437). 

In 1951, a predecessor bill to the law here under considera- 
tion was passed by the Senate and House. It would have 
required the Secretaries of the Navy, Army, and Air Force 
and the Federal Civil Defense Administrator to “come into 

“agreement” with the Senate and House Committees on 
Armed Services with respect to land purchases, leases in- 
volving annual rentals in excess of $15,000, and transfers to 
other governmental agencies of real estate (H. R. 3096, 82d 
Cong., 1st sess. (1951)). In disapproving the bill, Presi- 
dent Truman emphasized the practical administrative diffi- 
culties rather than constitutional] objections. However, he 
also stated (H. R. Doc. No. 1383, 82d Cong., Ist sess., p. 3, 
1951) : 

“I am concerned by what appears to me to be a gradual 
trend on the part of the legislative branch to participate to 
an even greater extent in the actual execution and adminis- 
tration of the laws. Under our system of government it is 
contemplated that the Congress will enact the laws and will 
leave their administration and execution to the executive 
branch.” 

Upon consideration of the veto, Representative Patman 
urged that if the disapproval power to be vested in the 
committees was a legislative function, it could be performed 
only by the two Houses, and that if it was an executive 
function, it could not be performed by a legislative com- 
mittee (97 Cong. Rec. 5443). The House overrode the veto 
(97 Cong. Rec. 5445), but the Senate did not act upon it. 
However, a few months later, on September 28, 1951, Presi- 
dent Truman approved without comment the present law. 

The “come into agreement” requirement appeared there- 
after in a 1952 act-authorizing secret or unspecified military 
construction. It contained the provision that “the Secre- 
tary of the military department authorized to establish or 
develop such public work, or his designee, shall come into 

. agreement with the Committees on Armed Services of the 

Senate and of the House of Representatives with respect to 

the cost of construction of such public work * * *” (66 

Stat. 625). 

Another 1952 statute contained, apparently for the first 
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time, a requirement subjecting proposed administrative ac- 
tion to the prior approval of the chairman of a congressional 
committee. The Supplemental Appropriation Act, 1953, 
provided that a circular issued by the Director of the Budget 
prescribing the policy for determining rents for Govern- 
ment-owned living quarters furnished to Federal employees 
“may be amended or changed during such [the current 
fiscal] year by the Director of the Budget with the approval 
of the chairman of the Committee on Appropriations of 
the House of Representatives” (66 Stat. 661). This require- 
ment was subsequently continued in force. 

During the 83d Congress, you disapproved an act of 
Congress which would have invaded the prerogatives of the 
executive branch of the Federal Government. H. R. 7512, 
83d Cong., 2d sess., authorized the Secretary of the Army to 
convey federally-owned lands situated within the Camp 
Blanding Military Reservation, Florida, only upon the con- 
dition that, prior to the consummation of such a conveyance 
agreement, the Secretary of the Army or his designee “shall 
come into agreement with the Committees on Armed Services 
of the Senate and of the House of Representatives concern- 
ing the terms of such an agreement.” In your veto message 
to the House of Representatives (100 Cong. Rec., pt. 6, p. 
7135), you stated : 

“The purpose of this clause 1s to vest in the Committees 
on Armed Services of the Senate and House of Represent- 
atives power to approve or disapprove any agreement which 
the Secretary of the Army proposes to make with the State 
of Florida pursuant to section 2 (4). The practical effect 
would be to place the power to make such agreement jointly 
in the Secretary of the Army and the members of the Com- 
mittees on Armed Services. In so doing, the bill would 
violate the fundamental constitutional principal of separa- 
tion of powers prescribed in articles I and II of the Con- 
stitution which place the legislative power in the Congress 
and the executive power in the executive branch.” 

The Camp Blanding legislation was then repassed with- 
out the “come into agreement” provision. 

During the same Congress, the Senate Committee on Pub- 
lic Works reported a bill (H. R. 6342) which provided that 
no agreements for the acquisition of title to real property 
and for certain other purposes by the Administrator of Gen- 
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eral Services and the Postmaster General] should be executed 
until the Administrator or Postmaster General had come into 
agreement with the Committees on Public Works of the 
Senate and House with respect to such agreements. During 
the Senate debate on the bill, a departmental memorandum 
of law was inserted in the Congressional Record in which 
the position was taken that such a provision would vest 
executive functions in congressional committees and, 
thereby, would violate the separation of powers principle 
of the Constitution (100 Cong. Rec., pt. 4, 4879, April 8, 
1954). The Senate, however, overwhelmingly refused, by a 
vote of 60 to 8, to delete this provision (100 Cong. Rec. pt. 
8, p. 10017). 

After Senate passage of the bill, the department trans- 
mitted, on May 14, 1954, to the Chairman of the House 
Committee on Public Works, a more detailed memorandum 
setting forth the same constitutional objections. On May 
25, 1954, you disapproved the Camp Blanding Military 
Reservation bill (H. R. 7512) on the constitutional grounds 
indicated above. Apparently in deference to that disap- 
proval, the Conference Committee revised H. R. 6342 so as 
to eliminate the come-into-agreement provision. 

During the 84th Congress, you asked for the advice of the 
Attorney General in reference to certain provisions of the 
Department of Defense Appropriation Act, 1956 (H. R. 
6042, 69 Stat. 301). Section 638 of that bill prohibited the 
use of appropriated funds for the disposal or transfer of 
work performed by Department of Defense civilian person- 
nel for three years or more “unless justified to the Appropri- 
ations Committees of the Senate and House of Representa- 
tives, at least ninety days in advance of such disposal or 
transfer,” with the proviso that “no such disposal or transfer 
shall be made if disapproved by either committee within the 
ninety-day period by written notice to the Secretary of 
Defense.” 

In his letter to you of July 18, 1955, since published as an 
opinion of the Attorney General (41 Op. 230), you were 
advised : 

“The practical effect of these provisions is to vest the 
power to administer the particular program jointly in the 
Secretary of Defense and the members of the Appropriations 
Committees, with the overriding right to forbid action re- 
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served to the two Committees. This, I believe, engrafts 
executive functions upon legislative members and thus over- 
reaches the permitted sweep of legislative authority. At the 
same time, it serves to usurp power confided to the executive 
branch. The result, therefore, is violative of the funda- 
mental constitutional principle of separation of powers pre- 
scribed in Articles I and II of the Constitution which places 
the legislative power in the Congress and the executive power 
in the executive branch. 

“Another aspect of invalidity, of equal force, is presented 
by the proviso. Thus, while the Congress may enact legis- 
lation governing the making of Government contracts, it may 
not legally delegate to its committees or members the power 
to make contracts, either directly or by conferring upon 
them power to disapprove a contract which an officer of the 
executive branch proposes to make. Apart from the right 
of the Congress as a whole with respect to contractual au- 
thority, it is quite clear that committees of the Congress do 
not have the legal capacity to enact legislation. Neverthe-~ 
less, the Appropriations Committees of the Senate and the 
House of Representatives have assumed to themselves that 
power in the present instance.” 

The Attorney General further advised, in connection with 
this bill, that since section 638 was, in his view, separable 
from the remainder of the act, and as it did not bear upon 
its substance as a whole, disapproval of the act was not 
deemed necessary. Instead, it was suggested that the of- 
fending section was not to be regarded as a legally binding 
limitation which the Congress could constitutionally impose. 
In your statement of July 13, 1955, to the Congress, you 
advised that section 638 would be “regarded as invalid by 
the executive branch of the Government in the admuinistra- 
tion of H. R. 6042, unless otherwise determined by a court 
of competent jurisdiction” (100 Con. Rec., pt. 6, 7188, 
bound ). 

Another bill of the 84th Congress containing the same 
legal] infirmity was disapproved. H. R. 9893, a bill to au- 
thorize construction at military installations was returned to 
the House of Representatives on July 16, 1956 (102 Cong. 
Rec. 11788), without your approval because of two objec- 
tionable provisions. Section 801 of that bill provided that 
none of the authorized appropriations relating to the Talos 
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missile “shall be effective until the Secretary of Defense shall 
have come into agreement with the Armed Services Com- 
mittees of the Senate and of the House of Representatives 
with respect to its utilization.” In rejecting this require- 
ment, you stated (H. R. Doc. No. 450, 84th Cong., 2d sess.) : 

“If the committees should fail or decline to agree to the 
plans prepared by the Secretary of Defense, the practical 
effect of this provision would be to lodge in the committees 
the authority to nullify congressional authorization. 

“The provision would also compel the Secretary of De- 
fense, an executive official, to share with two committees of 
the Congress the responsibility for the carrying out of the 
Talos missile authorization. This procedure would destroy 
the clear lines of responsibility which the Constitution pre- 
vides.” 

Section 419 of the same bill contained a like “come into 
agreement” provision. It provided thet no contract for 
family housing units could be entered into “unless the De- 
partment of Defense * * * has come into agreement with 
the Armed Services Committees of the Senate and House 
of Representatives.” As to these provisions, you stated (id. 
at p. 2): 

“While the Congress may enact legislation governing the 
making of Government contracts, it may not constitutionally 
delegate to its Members or committees the power to make 
such contracts, either directly or by giving them the au- 
thority to approve or disapprove a contract which an execu- 
tive officer proposes to make. 

“Two years ago I returned, without my approval, a bill 
(H. R. 7512, 83d Cong.) containing similar provisions. At 
that time I stated that such provisions violate the funda- 
mental constitutional principle of separation of powers pre- 
scribed in articles I and II of the Constitution which place 
the legislative power in the Congress and the executive power 
in the executive branch. 

“Once again, I must object to such a serious departure 
from the separation of powers as provided by the Constitu- 
tion. Any such departure from constitutional procedures 
must be avoided. 

“TI am persuaded that the true purpose of the Congress in 
the enactment of both of these provisions was to exercise & 
close and full legislative oversight of important programs 
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of the Department of Defense. This purpose can be prop- 
erly attained by requiring timely reports from the Executive. 
Such reports would provide the Congress with the basis for 
further legislative action it may find to be necessary.” 

These objectionable provisions were subsequently elim- 
inated (see 102 Cong. Rec. 11924, July 17, 1956). 

A year ago, on August 6, 1956, you issued a statement 
voicing objection to certain provisions of a bill calling for 
committee approval or disapproval in terms somewhat dif- 
ferent from the “come into agreement” provision, but of like 
purpose and effect. H. R. 5881 (70 Stat. 1044) authorizes 
the Secretary of the Interior to contract with States, irri- 
gation districts, and others within the 17 western reclamation 
States to assist in the construction of small reclamation 
projects. In approving the bill, you stated: 

“I have approved this bill only because the Congress is 
not in session to receive and act upon a veto message and 
because I have been assured that the committees which han- 
dled the bill in the Congress will take action to correct its 
deficiencies early in the next session. Specifically, a pro- 
vision found in Section 4 (c) is seriously faulty. The sec- 
tion provides that: 

““* * * no such contract shall be executed by the Secre- 
tary prior to sixty calendar days * * * from the date on 
which the project proposal has been submitted to both 
branches of the Congress for consideration by the appropri- 
ate committees thereof, and then only if neither such com- 
mittee, by committee resolution and notification in writing 
to the Secretary, disapproves the project proposal within 
such period: Provided, That if both such committees, in the 
same manner and prior to the expiration of such period, ap- 
prove the project proposal, then the Secretary may pr 
to execute the contract: Provided further, That in the event 
elther committee disapproves the project proposal, the Sec- 
retary shall not proceed further unless the Congress has ap- 
proved the same.’ 

“This language would thus require, before a project ne- 
gotiated under the Act is allowed finality, a further act by 
the legislature. The action required can be viewed as either 
& legislative act or an executive act. However construed, 
constitutional defects are inherent. Viewed as requiring & 
further legislative act, the section is open to the objection 


41 Op. A.G. The President 309 


that it involves an unlawful delegation by the Congress to _ 
its committoes of a legislative function which the Constitu- 
tion contemplates the Congress itself, as an entity, should 
exercise. 

“If the further act is considered as not legislative in na- 
ture, then there is involved what appears to be an uncon- 
stitutional infringement of the separation of powers pre- 
scribed in Articles I and II of the Constitution. I do not 
believe that the Congress can validly delegate to one of its 
committees the power to prevent executive actions taken 
pursuant to law. To do so in this case would be to divide 
the responsibility for administering the program between 
the Secretary of the Interior and the designated committees. 
Such a procedure would be a clear violation of the separa- 
tion of powers within the Government and would destroy 
the lines of responsibility which the Constitution provides. 

“Furthermore, the negotiation and execution of a contract 
is a purely executive function. Although the Congress may 
prescribe the standards and conditions under which executive 
officials may enter into contracts, it may not lodge in its 
committees or members the power to make such contracts, 
either directly or by giving them the power to approve or 
disapprove a contract which an executive officer proposes to 
make. 

“T believe it to be my duty to uphold the Constitutional 
principle that only the Congress can make the laws and only 
the executive branch can administer them. I am certain 
that there is little disagreement with this proposition and I 
have been assured that the purpose of the Congress in ap- 
proving Section 4 (c) was to facilitate legislative oversight 
of a new program. Fortunately that objective can be at- 
tained through well tested procedures fully compatible with 
our system of Government; for example, the Congress may 
require the Secretary of the Interior to submit such reports 
as it may find of value in carrying on its legislative func- 
tions.” (U. S. Code Congressional and Administrative 
News, v. 3, pp. 4836-37, 84 Cong., 2d sess. 1956. ) 

The statement concluded with the observation that the 
Secretary of the Interior will prepare to take action as soon 
as appropriations are made to implement the bill and “Sec- 
tion 4 (c) has been removed or revised.” 

With reference to Public Law 155, it is noted that the Com- 
mission on Organization of the Executive Branch of the 
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Government (the so-called Hoover Commission) urged the 
repeal of section 601 in Recommendation No. 10 of its Re- 
port on Real Property Management (Report Nos. 11-19 and 
Index, v. 2, pp. 35-36, 1955). The Commission also ob- 
served: “The Commission * * * questions the appropriate- 
ness of congressional committee participation in the executive 
function of operation on the ground that it is an invasion of 
the executive by the legislative branch” (H. Doc. No. 177, 
p. 36, 84th Cong.). 

By letter of April 27, 1956, this department responded to 
the request of Senator McClellan, Chairman, Committee on 
Government Operations, for our views on 8. 2479 “To repeal 
section 601 of Public Law 155, Eighty-second Congress.” 
In favoring enactment of the bill, the Department’s letter 
pointed out that the provision sought to be repealed was 
similar to that contained in H. R. 7512, 83d Congress (Camp 
Blanding Military Reservation, Florida); that your veto 
message presented the constitutional objections to the pro- 
vision; and that “The position taken by the President in his 
veto of H. R. 7512 is equally valid with respect to section 
601 of Public Law 155.” 

It thus appears that you have consistently opposed an in- 
vasion of executive office functions and powers through legis- 
lative devices of the character indicated. Your position in 
such regard is, I believe, fully supported by sound constitu- 
tional doctrine. 

I am of the opinion that section 601 of Public Law 155, 
82d Cong., Ist sess., reflects the exercise of legislative au- 
thority not warranted by the Constitution and that it is, 
therefore, unconstitutional. 

You have also asked for advice as to the appropriate 
courses of action which might be taken in the event the in- 
dicated provisions are viewed as unconstitutional. I believe 
the most effective and practical course of action would be to 
urge the repeal by the Congress of section 601, along the 
lines of the bill (S. 2479) introduced during the last Con- 
gress. If you are agreeable to this suggestion, the Depart- 
ment of Justice would be happy to cooperate with the Bureau 
of the Budget in preparing such material as may be 
required. 

Respectfully, 
WILLIAM P. ROGERS, 
Aoting Attorney General. 
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WAIVER OF OPTION OF UNITED STATES TO REVERT TITLE 
TO LAND IN BVENT OF ALIDNATION 

Pursuant to the act of September 1, 1949, c. 580, 68 Stat. 688, the Ad- 
ministrator of Veterans’ Affairs conveyed land to Milwaukee County, 
Wisconsin, by a deed which reserved to the United States the option 
to revert title to the land so conveyed in the event that any or all 
of it should be alienated. 

Held: A transfer from Milwaukee County to the city of Milwaukee 
would be an alienation within the meaning of the statute and deed 
in question. 

Under Article IV, section 8, clause 2 of the Constitution, which vests 
in Congreas the power to dispose of property belonging to the United 
States, the Administrator may not, without express or implied 
authority conferred by Congress, waive or otherwise extinguish the 
option of the United States to revert title to the land in the event 
of alienation. No such authority has been conferred in the instant 


case. 
Ocroner 3, 1957. 
Tue ADMINISTRATOR OF VETERANS’ AFFAIRS. 


Dear Mk. Hiatey: This is in response to your request for 
my opinion as to your authority to waive the option to re- 
vert which was reserved to the United States in a deed 
conveying certain parcels of land to Milwaukee County, 
Wisconsin. 

The act of September 1, 1949 (63 Stat. 683), authorized 
and directed the Administrator of Veterans’ Affairs to con- 
vey to the county certain parcels of land which were part 
of the Veterans’ Administration Center at Wood, Wisconsin. 
The act provided in part that: 

“Sec. 8. The parcels of land authorized to be transferred 
and leased by the first section of this Act shall be used by 
said grantee and lessee for civic and recreational purposes. 
The deed of conveyance of such parcels I and ITI shall con- 
tain the provision that such tracts of land shall be used for 
the purposes for which they were conveyed and that, in the 
event such tracts cease to be used for such purposes, or in 
the event the grantee attempts to alienate all or any part 
of such tracts, then title thereto shall, at the option of the 
United States, revert to the United States.” 

Accordingly, the deed dated December 28, 1949, included 
a provision to the effect that: 

“1, The parcels of land hereby conveyed shall be used by 
the Grantee for civic and recreational purposes, and in the 
event such parcels cease to be used for such purposes, or in 
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the event the Grantee attempts to alienate all or any part of 
such parcels or fails to comply with any of the terms and 
conditions of this deed, then title thereto shall, at the option 
of the United States, revert to the United States.” 

Thereafter and pursuant to the act of August 9, 1955 (69 
Stat. 612), the Administrator conveyed to the city of Mil- 
waukee an adjoining tract of land. This tract had in fact 
been leased to the city since 1932 and the city has maintained 
upon it a capacity booster station used in the operation of 
its municipal water supply system. H. Rept. No. 893, 84th 
Cong., Ist sess.; S. Rept. No. 1246, 84th Cong., Ist sess. The 
city now desires to acquire a small strip of the land obtained 
by the county under the 1949 deed in order to use it in con- 
nection with the operation of the booster station. You ad- 
vise that the land deeded to the county approximates 85 
acres, and that the strip in question would be approximately 
30 feet by 240 feet. You also state that the county is willing 
to convey the strip provided that the remainder of the land 
acquired by it in 1949 can be relieved from the possibility 
of reverter as provided for in the statute and ceed. 

It might be contended that since the conveyance would be 
between two instrumentalities of the State of Wisconsin, the 
limitations against alienation contained in the deed were 
not intended to be applicable. However, the county (Wis. 
Stat. Ann. 1957, § 59.01) and the city (Milwaukee City 
Charter Ann. 1934, § 1.01) are separate bodies corporate, and, 
as the statutes referred to above indicate, Congress has dealt 
separately with each. Under the present circumstances I 
conclude that a transfer of real estate from the county to 
the city would be an alienation within the meaning of the 
1949 statute. It would follow that conveyance of the strip 
in question to the city would effectuate the option to revert 
which has been reserved to the United States in the event 
that all or any part of the property acquired by the county 
in 1949 is alienated. You request my views as to whether 
you have authority to waive or otherwise extinguish that 
right. I am of the opinion that you do not. 

Although the right to revert is not expressed in terms 
usually used by conveyancers, it may technically be classi- 
fied as a power of termination. A. I. I. Restatement, Prop- 
erty § 155 (1936). As such it may itself be regarded as a 
future interest and a species of property. Under Article 


41 Op. AG. The President 313 


IV, section 3, clause 2 of the Constitution there is vested in 
Congress “Power to dispose of and make all needful Rules 
and Regulations respecting the Territory or other Property 
belonging to the United States * * *.” The power is ex- 
clusive and cannot be exercised by subordinate officers unless 
it has been conferred upon them expressly or impliedly by 
Congress. United States v. City and County of San Fran- 
cisco, 112 F. Supp. 451, 453 (N. D. Calif. 1953), affirmed 223 
F, 2d 737 (C.A. 9, 1955), certiorari denied 350 U.S. 903. 
No such express or implied authority may be found in the 
instant case. It follows that you do not have authority to 
waive or otherwise extinguish the optional] right to revert. 
Sincerely, 
HERBERT BROWNELL, Jr. 





PRESIDENT’S POWER TO USE FEDERAL TROOPS TO SUP- 
PRESS RESISTANCE TO ENFORCEMENT OF FEDERAL 
COURT ORDERS—LITTLE ROCK, ARKANSAS 


The United States courts possess the power to review the action of 
the Governor of the State of Arkansas in preventing execution of 
the Federal court’s orders through the use of State militia. Ster- 
ling v. Constantin, 287 U.S. 378 followed and applied. 

The mere existence or threat of domestic violence, disorder or riot 
within the State cannot serve as justification for frustrating or 
interfering with Federal court orders. 

Where domestic violence arises endangering rights protected by 
Wederal court orders, it is the overriding duty of the State to use 
its forces to protect such rights against invasion and to protect 
such court orders against obstruction. 

The Federal court may call upon the Attorney General of the United 
States to serve as amicus curiae and to file a petition for an injunc- 
tion against the Governor of a State who is engaged in obstructing 
the Fedegal court’s orders. 

The President has the power, under the Constitution and laws of the 
United States, to call the National Guard into the Federal service 
and to use those forces, together with such of the Armed Forces 
as he deems necessary, to suppress domestic violence, obstruction 
and resistance to Federal law and Federal court orders. 

The President’s authority to use Federal troops under 10 U.S.C. 882 
and 383 is not impaired by the ‘Posse Comitatus Act” (18 U.8.0. 
1385). 


November 7%, 1957.* 
Tus PRESIDENT. 


My Dear Mr. Preswwent: I am formally submitting to 
“Released for publication December 29, 1958. . 
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you in this opinion the legal advice which I have given you 
on separate recent occasions on certain questions arising in 
the school desegregation case in Little Rock, Arkansas, be- 
tween September 3, 1957, and October 1, 1957. Because of 
the grave constitutional issues involved, and the direct bear- 
ing of those issues upon the action taken by you as President 
of the United States, I believe it advisable that this advice 
should be made into a permanent record. 

On May 24, 1955, the School Board of the Little Rock 
School District formulated a plan for a transition to a sys- 
tem of racially desegregated schools in several successive 
stages. Desegregation at the senior high school level was 
to take place in the fall of 1957, at the junior high school 
level in 1959 or 1960, and at the elementary school level in 
1962 or 1963. There was no Federal participation in the 
development of the plan. 

Litigation involving this plan began with an action on 
behalf of certain Negro children who complained that the 
period of time proposed for desegregation was too long. 
The United States did not participate in this litigation. 
The United States District Court, E.D. Arkansas (Judge 
Miller) found the plan of the School Board to be adequate 
and, accordingly, denied the prayer for a declaratory judg- 
ment and injunctive relief. The court retained jurisdiction 
“for the entry of such other and further orders as may be 
necessary to obtain the effectuation of the plan as contem- 
plated and set forth herein” (Aaron v. Cooper, 143 F. Supp. 
855, 866, decree dated August 28, 1956). The Court of Ap- 
peals for the Eigh‘h Circuit, affirming the action of the 
lower court, stated : | 

“Jurisdiction of this case shall be retained by the District 
Court to insure full opportunity for further showing in the 
event compliance at the ‘earliest practicable date’ ceases to 
be the objective. The prayer for a declaratory Judgment 
and injunctive relief was properly denied” (243 F. 2d 361, 
364, April 26, 1957). 

Some four months later, upon the basis of an action insti- 
tuted in the Arkansas State courts (Pulaski Chancery Court, 
First Division), following testimony by Governor Orval 
E. Faubus that desegregation at the Central High School, 
if carried out, might lead to violence, that court on August 
99, 1957, entered a restraining order to prevent the de- 
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segregation plan from taking effect (7’homason v. Cooper). 
The following day, August 30, 1957, upon petition of the 
School Board, the United States District Court, Eastern 
District of Arkansas, Western Division (Judge Davies), 
issued an order enjoining the plaintiff in the Chancery Court 
action “and the Class she represents, and all others” from: 
(a) using the Chancery Court order “as a means of pre- 
venting or interfering with the opening of the integrated 
high schools in Little Rock School District, on September 3, 
1957,” in accordance with the decree of this court entered 
on August 15, 1956;1 (b) taking steps to cause the School 
Board members to be punished for contempt in failing to 
obey the Chancery Court order; and (c) “in any manner, 
directly and indirectly, interfering with or hindering the 
actions of the petitioners in carrying out the decree of this 
court entered herein on August 15, 1956” (Aaron v. Cooper). 
In other words, Judge Davies acted to prevent obstruction 
of a court order issued by Judge Miller over a year prior 
thereto, which order of Judge Miller had been upheld on 
appeal by the Eighth Circuit Court of Appeals. 

On September 2, 1957, units of the National Guard were 
stationed at the Little Rock Central High School, upon order 
of the Governor, for the announced reason to “preserve the 
peace and good order.” Upon direction of the Governor, 
the Arkansas State Police were mobilized “to act as an arm 
of the State Militia in maintaining or restoring the peace 
and order of the community and to act in every way possible 
to protect the lives and property of the citizens of Pulaski 
County.” According to the Governor’s statement : “Units of 
the National Guard have been, or are now being mobilized 
with the mission to maintain or restore the peace and good 
order of thiscommunity. Advance units are already on duty 
on the grounds of Central High School. 

* 


% % % % 
“The mission of the State Militia is to maintain or restore 


1 Quite aside from this litigation and because of accumulating backlog of 
cases and without knowledge of the Justice Department, Chief Judge Archibald 
K. Gardner of the Bighth Circuit had assigned Federal Judge Davies to sit 
in the Little Rock district; and Judge Miller who had handled the desegre- 
gation litigation up to this point requested Chief Judge Gardner to transfer it 
to Judge Davies. Chief Judge Gardner granted this request. Althouxh the 
date “August 15, 1956,"" the date of the trial, is specified in the nbove 
described court order, the decree and judgment of the court filed on April 28, 
1956, ie dated August 28, 19586. 
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order and to protect the lives and property of citizens. They 
will act not as segregationists or integrationists, but as sol- 
diers called to active duty to carry out their assigned tasks. 

“But, I must state here in all sincerity that it is my 
opinion—yes, even a conviction, that it will not be possible 
to restore or to maintain order and protect the lives and 
property of the citizens if forcible integration is carried out 
tomorrow in the schools of this community. The inevitable 
conclusion therefore must be that the schools in Pulaski 
County, for the time being, must be operated on the same 
basis as they have been operated in the past.” 

Later in the day, on September 2, the School Board issued 
the following statement: 

“Although the Federal Court has ordered integration to 
proceed, Governor Faubus has said that schools should con- 
tinue as they have in the past and has stationed troops at 
Central High School to maintain order. 

“In view of this situation, we ask that no negro students 
attempt to attend Central or any white high school until this 
dilemma is legally resolved.” 

In a petition filed with the District Court on September 3, 
the School Board described its attempt to proceed in con- 
formity with the announced and approved plan of desegre- 
gation; the action of the Governor in placing members of 
the Arkansas National Guard around Central High School; 
and the statement of the School Board requesting Negro 
students not to attempt to attend any white high school. 
The School Board then asked “that this Court exempt them 
from any charge of contempt and instruct them as to whether 
they should recall the request” that no Negro students 
should attend Central or any white high school. 

On the same day, September 3, Judge Davies ordered : 

““(3) The evidence presented to this Court reveals no 
reason why the original plan of integration approved by 
this Court cannot be carried out forthwith. 

“Tt is concluded that the defendants should be directed 
and ordered to integrate in the Little Rock school district, 
the senior high schools, immediately and without delay, and 
pak to pursue the plan heretofore approved by this 

ourt. 

“It is, therefore, by the Court ordered that the defendants, 
and each of them, as the Little Rock School Board and as 


er 
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Superintendent of Little Rock Public Schools, integrate, in 
accordance with the plan approved by this Court, the senior 
high school grades in the Little Rock school district forth- 
with. 

- “The injunction entered by this Court on August 30, 1957, 
upon application of these defendants shall remain valid 
and in full force and effect.” 

Notwithstanding the order of the Federal court directing 
that the school plan proceed, the National Guard, under or- 
ders of the Governor, turned away the Negro students who 
attempted to enter the school. It later developed that the 
Governor’s order to General Sherman T. Clinger, Adjutant 
General, read: “You are directed to place off limits to white 
students those schools for colored students and to place off 
limits to colored students those schools heretofore operated 
and recently set up for white students. This order will re- 
main in effect until the demobilization of the Guard or until 
further orders.” This action was in direct derogation of the 
orders of the Federal court and effectively frustrated those 
orders. | 

The first issue on which you requested my opinion was 
whether the United States courts possessed the power to 
review the action of the Governor in preventing execution 
of the Federal court’s orders through the use by the Gov- 
ernor of military force; and, if that power existed, the man- 
ner of its exercise and the factors upon which its decision to 
review the Governor’s action would hinge. 

I then advised you, and do again advise you, that the 
United States courts have jurisdiction to determine the le- 
gality of the action of a State governor which contravenes 
an order of a Federal court. This power exists although 
the Governor seeks to justify his action as required to main- 
tain peace and order within the State, and announces his 
considered judgment that domestic order could not be main- 
tained unless the action in question were taken. The law 
in such cases is that the Federal courts are vested with power 
to review the judgment of the Governor of the necessity 
for his action and to determine the validity of the justifica- 
tion he asserts. 

This principle is unequivocally set forth in Sterling Vv. 
Constantin, 287 U.S. 378 (1932). 

The Sterling case arose out of attempts by the authorities 
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of Texas to limit oil production. The producers had ob- 
tained an order from the United States district court re- 
straining the enforcement of limitations set by the State 
Commission. The Governor declared the oil producing area 
concerned to be in “a state of insurrection, tumult, riot and 
a breach of the peace,” declared martial law in the area, and 
directed the commanders of the National Guard to enforce 
the production limitations. The Governor and the Adjutant 
General of the National Guard were made parties to the 
proceedings and, after hearing, an injunction was issued 
against them. The Supreme Court of the United States af- 
firmed the judgment. The Court, in an opinion by Chief 
Justice Hughes, stated that it was “obviously untenable” to 


accept the conclusion that “the Governor’s order had the - 


quality of a supreme and unchallengeable edict, overriding 
all conflicting rights of property and unreviewable through 
the judicial power of the Federal Government” (p. 397). 
The Court added that “When there is a substantial showing 
that the exertion of state power has overridden private rights 
secured by that Constitution, the subject is necessarily one for 
judicial inquiry in an appropriate proceeding directed 
against the individuals charged with the transgression. To 
such a case the federal judicial power extends (Art. III, § 2) 
and, so extending, the court has all the authority appropriate 
to its exercise. Accordingly, it has been decided in a great 
variety of circumstances that when questions of law and fact 
are so intermingled as to make it necessary, in order to pass 
upon the federal question, the court may, and should, ana- 
lyze the facts” (p. 398). 

It is further my opinion, as I have advised you, that the 
mere eXistence of a threat of domestic violence would be 
insufficient to justify the Governor in taking action to nul- 
lify the order of the Federal court by the use of force. The 
United States Supreme Court stated the well-recognized rule 
that the Executive is necessarily vested with discretion to 
determine whether an exigency requiring military aid to 
suppress disorder has arisen. But this rule is subject to the 
reservation that the courts may determine whether the limits 
of allowable discretion have been overstepped (Sterling v. 
Constantin, supra) : 

“It does not follow from the fact that the Executive has 
this range of discretion, deemed to be a necessary incident 


a —_— 
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of his power to suppress disorder, that every sort of action 
the Governor may take, no matter how unjustified by the 
exigency or subversive of private right and the jurisdiction 
of the courts, otherwise available, is conclusively supported 
by mere executive fiat. The contrary is well established. 
What are the allowable limits of military discretion, and 
whether or not they have been overstepped in a particular 
case, are judicial questions” (pp. 400-401). 

It is clear from the Court’s opinion that the Governor’s 
duty and responsibility in using military force is to support 
the law, not to subvert it, and to remove any domestic dis- 
order that would prevent compliance with the Court’s de- 
crees. Said the Court: “Fundamentally, the question here is 
not. of the power of the Governor to proclaim that a state of 
insurrection or tumult, or riot, or breach of the peace exists, 
and that it is necessary to call military force to the aid of the 
civil power. Nor does the question relate to the quelling of 
disturbances and the overcoming of unlawful resistance to 
civil authority. The question before us is simply with re- 
spect to the Governor’s attempt to regulate by executive order 
the lawful use of complainants’ properties in the production 
of oil. Instead of affording them protection in the lawful 
exercise of their rights as determined by the courts, he sought, 
by his executive orders, to make that ewercise impossible” 
(401-402). [Italics supplied.] Continuing, the Court 
added: “In the present case, the findings of fact made by the 
District Court are fully supported by the evidence. They 
leave no room for doubt that there was no military necessity 
which, from any point of view, could be taken to justify the 
action of the Governor in attempting to limit complainants’ 
oil production, otherwise lawful. * * * There was no ex- 
igency which justified the Governor in attempting to enforce 
by executive or military order the restriction which the Dis- 
trict Judge had restrained pending proper judicial inquiry. 
If it be assumed that the Governor was entitled to declare 
a state of insurrection and to bring military force to the aid 
of civil authority, the proper use of that power in this in- 
stance was to maintain the federal court in the exercise of its 
jurisdiction and not to attempt to override it; to aid in mak- 
ing its process effective and not to nullify it; to remove, and 
not to create, obstructions to the exercise by the complain- 
ants of their rights as judicially declared” (403-404). 
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The principles expressed in Sterling v. Constantin have 
been reaffirmed in a number of later decisions.? Of particular 
significance is the language of the court in Strutwear Knit- 
ting Co. v. Olson, 13 Fed. Supp. 384 (D.C. Minn. 1936). 
The Governor of Minnesota had used National Guard troops 
to close a factory to prevent probable loss of life and prop- 
erty from the acts of a mob objecting to its operation. Hold- 
ing that such use of force by the Governor was not permissi- 
ble, the court stated : 

“It is certain that while the state government 1s 
functioning, it cannot suppress disorders the object of which 
is to deprive citizens of their lawful rights, by using its 
forces to assist in carrying out the unlawful purposes of 
those who create the disorders, or by suppressing rights 
which it is the duty of the state to defend. The use of 
troops or police for such purposes would breed violence. It 
would constitute an assurance to those who resort to violence 
to attain their ends that, if they gathered in sufficient num- 
bers to constitute a menace to life, the forces of law would 
not only not oppose them, but would actually assist them 
in accomplishing their objective. There could be but one 
final result, namely, a complete breakdown of government 
and a resort to force both by the law-abiding and the law- 
less” (p. 391). 

Lo summarize: the action of a State governor in using 
troops to invade rights protected by the Federal Constitu- 
tion and, in particular, to frustrate by direct action the 
order of a Federal court, is reviewable by the Federal judi- 
cial process. The mere existence or threat of domestic vio- 
lence, disorder or riot cannot serve as justification for such 
invasion of rights or frustration of a court order; where 
domestic violence arises, it is the overriding duty of the 
State authorities to use its forces to protect such rights 
against invasion and such court orders against obstruction? 





® Powers Mercantile Co. v. Olson, 7 Fed. Supp. 865 (D.C. Minn. 1934); 
Strutwear Knitting Co. v. Olson, 18 Fed. Supp. 884 (D.C. Minn. 1986) ; United 
Statee v. Phillips, 838 Fed. Supp. 261 (D.C. N.D. Okla. 1940), rev. on other 
grounds eud nom. Phillips Vv. United States, 812 U.S. 246 (1941), 

®*The only case in which a governor's action in restricting private rights to 
restore order was upheld was one in which the military forces of the State 
had endeavored to suppress riots and violence arising out of strikes of truck 
drivers. These forces were 80 employed intermittently over a period of more 
than two months, during which four men were killed and many wounded, and 
food became scarce. The Governor ultimately placed an embargo on movement 
of the trucks owned by the plaintiffs. An injunction against the Governor 
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In the Little Rock matter, no effort whatever had been 
made by the Governor of Arkansas to use his powers to 
uphold the jurisdiction of the Federal court and to aid, 
rather than subvert, the execution of its orders. On the 
contrary, his purpose seemed clearly directed toward a nulli- 
fication of the court’s mandate. I advised you that the 
propriety of his action should be judicially determined. 

The wise counsel and cautionary expressions of Chief Jus- 
tice Taney, speaking for the Court in Ableman v. Booth and 
United States v. Booth, 21 How. (62 U.S. 506 (1858) ), com- 
pelled this course: “* * * controversies as to the respective 
powers of the United States and the States, instead of being 
determined by military and physical force, are heard, investi- 
gated, and finally settled, with the calmness and deliberation 
of judicial inquiry. And no one can fail to see, that if such 
an arbiter had not been provided, in our complicated system 
of government, internal tranquillity could not have been pre- 
served; and if such controversies were left to arbitrament of 
physical force, our Government, State and National, would 
soon cease to be Governments of laws, and revolutions by 
force of arms would take the place of courts of justice and | 
judicial decisions” (pp. 520-521). 

I further advised you that review of the Governor’s action 
should be submitted to the district court, rather than to a 
three-judge Federal court. This advice was based particu- 
larly upon the decision of the Supreme Court in Phillips v. 
United States, 312 U.S. 246 (1941), wherein it was held 
that a three-judge court is not the proper forum unless the 
challenged action of the State Governor was taken under 
State legislation, the constitutionality of which is attacked. 
The Court declared that where the Governor’s action in using 
the National Guard is attacked, his claim that a State statute 
authorizes him to call out the National Guard when he deems 
it necessary does not make the suit one to challenge the 
statute: “Some constitutional or statutory provision is the 
ultimate source of all actions by state officials. But an attack 
on lawless exercise of authority in a particular case is not an 
attack upon the constitutionality of the statute conferring 
the authority even though a misreading of the statute is 
invoked as justification” (p. 252). 


was denied by the court in this instance. Powers Mercantile Oo. v. Oleon, 
7 Fed. Supp., 866 (D.C. Minn. 1984). 
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On September 4th, the Federal court instituted an inquiry 
to enable it to find out whether additional persons not al- 
ready parties to the case appeared to be obstructing the 
court’s orders so that they could be Joined as defendants in 
the case. They would then be given an opportunity to ap- 
pear in court and would have the right to attempt to justify 
their actions or deny that they were obstructing the court’s 
orders. The court requested the local United States Attorney 
to undertake such an inquiry and report to the court. Such 
an investigation was undertaken by the Federal Bureau of 
Investigation, representing the Department of Justice, and 
the report was made to the court. 

On September 9th, the court requested the United States 
to enter the case as amicus curiae and to file a petition for 
an injunction against the Governor of Arkansas.* I advised 
you that the court had the power to make this request. In 
Universal Oil Co. v. Root Refining Co., 828 U.S. 575 (1946), 
the Supreme Court held that “a federal court can always 
call on law officers of the United States to serve as amicv” 
(p. 581). The court fixed September 20th as the date of 
hearing on the issue of the legality of the action of the 
Governor of Arkansas. The Department of Justice, in com- 
pliance with the request of the court, engaged in preparing 
for the hearing. 

While we were preparing for the hearing, it became in- 
creasingly evident that the normal judicial] procedure might 
be inadequate to prevent obstruction of the orders of the 
court. The activities of agitators which had commenced 
after the Governor had placed the National Guard at the 
school presented a threat of concerted obstruction. 

You accordingly asked for advice as to your power and 
duty as President to aid in the execution of the court’s 
orders if obstruction should continue after the September 
20th hearing and further action by the court. Between the 
dates of September 10th and September 24th I gave you the 
advice which I am now setting forth. 

Whenever interference and obstruction to enforcement of 





‘The court also requested that such injunction petition name the Governor 
of Arkansas, the Adjutant General of the State, and the Unit Commander of 
the Arkansas National Guard as parties to the case, and requested the United 
States to give the court the benefit of its views and recommendations, and, 
under direction of the court, to initiate such further proceedings as might be 
appropriate, 
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law exists, and domestic violence is interposed to frustrate 
the judicial process, it is the primary and mandatory duty 
of the authorities of the State to suppress the violence and 
to remove any obstruction to the orderly enforcement of 
law. This same duty fully exists where the domestic vio- 
lence is interposed in opposition to the enforcement of Fed- 
eral law rather than to the local law of the State. Under 
Article VI, clause 2 of the Constitution, it is declared: 

“This Constitution, and the Laws of the United States 
which shall be made in Pursuance thereof; * * * shall be the 
supreme Law of the Land.” This principle has heen recog- 
nized as essential to the survival of the Union since the days 
of Chief Justice Marshall. He stated in Cohens v. Virginia, 
6 Wheat. 264, 381 (1821), that that clause: “is the authori- 
tative language of the American people; and, if gentlemen 
please, of the American states. It marks, with lines too 
strong to be mistaken, the characteristic distinction between 
the government of the Union, and those of the states. The 
general government, though limited as to its objects, is 
supreme with respect to those objects. This principle is a 
part of the constitution; and if there be any who deny its 
necessity, none can deny its authority.” 

The supremacy of Federal law is ensured by clause 3 of 
Article VI providing that : “the Members of the several State 
Legislatures, and all executive and judicial Officers, both of 
the United States and of the several States, shal] be bound by 
Oath or Affirmation, to support this Constitution; * * *.” 
In discussing this provision Alexander Hamilton stated, in 
No. 27 of the Federalist : “Thus the legislatures, courts, and 
- magistrates, of the respective members, will be incorporated 
into the operations of the national government as far as its 
just and constitutional authority extends; and will be ren- 
dered auxiliary to the enforcement of its laws.” In compli- 
ance with Article VI, clause 3, the Constitution of Arkansas, 
like other State constitutions, requires al] its judicial and 
executive officers, both civil and military, to “support the 
Constitution of the United States.” Ark. Const. Art. 19, § 20 
(Ark. Stats, Ann., Vol. 1, p. 179). 

- The supremacy of Federal law and the obligation of State 
officials to support the Federal Constitution find expression 
in the rule that State courts cannot decline to enforce Fed- 
eral laws on the theory that they are laws “emanating from 

648-815 O-64—23 
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a foreign sovereign.” TZesta v. Katt, 3380 U.S. 386, 391 
(1946). The same principle is recognized by State courts 
in holding that “it is the duty of all officials, whether legis- 
lative, judicial, executive, administrative or ministerial to 
so perform every official act as not to violate the [Federal] 
constitutional provisions.” Monigomery v. State, 55 Fla. 
97, 103 (1908). Evidence of recognition of this principle 
is demonstrated by the further rule that State officers in 
performing their duties will be presumed to do so in accord 
with the mandates of Federal supremacy. Neal v. Delaware, 
103 U.S. 370, 389-890 (1880) ; Brewer v. Howie School Dis- 
trict, 238 F. 2d 91, 95 (C.A. 8, 1956) ; Commonwealth v. 
Johnson, 78 Ky. 509, 511 (1880); Montgomery v. State, 
supra, at 107, 

The obligation which the Federal Constitution imposes 
upon State officers to uphold Federal law is in accord with 
their primary responsibility to maintain order within the 
State. Acts of violent or forcible resistance to Federal law 
disrupt peace and order in the State and violate State law. 
It is the duty of State officers in such circumstances to sup- 
press the disorders in a manner which will not nullify and 
will permit the effectuation of State and Federal law. 

When State officers refuse or fail to discharge their duty 
in this respect, it becomes the responsibility of the national 
Government, through the Chief Executive, to dispel any 
such forcible resistance to Federal law. Otherwise, lawless- 
ness would be permitted to exist for lack of any counter- 
acting force. 

Shortly before the hearings on September 20, the attor- 
heys for Governor Faubus and his codefendants filed an 
affidavit of bias and prejudice seeking to disqualify Judge 

Davies. They also filed motions to dismiss the pleadings 
filed by the United States as amicus curiae on the grounds 
of lack of jurisdiction and failure to convene a three-judge 
court, aS well as a motion to quash the service of the sub- 
poenas which had been served on the commanding officers 
of the Arkansas National Guard. At the hearing on Sep- 
tember 20, the court heard argument on these motions and 
denied them. At that point, the attorneys for Governor 
Faubus and his codefendants announced their position that 
the Governor could not be questioned in a United States 
court “or anywhere” as to the exercise of his judgment in the 
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performance of a duty under the Constitution and laws of a 
State. They then requested permission to leave the hear- 
ing. They were excused by the court with the explanation 
that the hearing would proceed notwithstanding their with- 
drawal. 

The Department of Justice then placed witnesses on the 
stand, including the Mayor of Little Rock, the Chief of Po- 
lice, and local school authorities. These witnesses gave un- 
challenged testimony of local peaceful relations among the 
races in Little Rock for a quarter of a century, including 
the removal of seating restrictions based upon race in local 
buses in January 1957, and the absence of any indication 
that violence or disorder would be present upon the opening 
of the school term.’ The attorneys for the Governor and 
his codefendants remained absent during the taking of the 
testimony by the court and chose not to take advantage of 
their right to cross-examine the witnesses, to present evi- 
dence on their behalf, and to assist the court in its functions. 

After hearing the witnesses, the court announced : 

“It is very clear to this Court from the evidence and the 
testimony adduced upon the hearing today that the plan 
of integration adopted by the Little Rock School Board 
and approved by this Court and the Court of Appeals for 
the Eighth Circuit has been thwarted by the Governor of 
Arkansas by the use of National Guard troops. 

“It is equally demonstrable from the testimony here today 
that there would have been no violence in carrying out the 
plan of integration and that there has been no violence.” 

Late on September 20, the court handed down its decree 
enjoining the Governor of Arkansas and his National Guard 
commanders from further interference with the orders of 
that court. The Governor thereupon announced that he was 
withdrawing the National Guard from the school. No stay 


5 The President of the Little Rock School Board and the Superintendent of 
Schools explained the considerable effort made to explain the proposed school 
Plan, after its formulation in May 1955, and the community willingness to 
- accept it. The Mayor and the Chief of Police testified to their planning for 
any eventuality of violence which might develop upon the opening of Central 
High School: that they did not anticipate violence. based upon many years of 
experience in viewing local race relationships; that the Governor at no time 
asked for a report from the police as to the local situation; and that the local 
plans for maintaining peace and order were, in their judgment, reasonable 
and calculated to dispel any disturbances which might arise. These plans 
included a possible request to the Governor for use of the National Guard 
af need arose, but no such request was ever made by any civil authority of 
Tittle Rock. 
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of enforcement of the court’s order was sought by the Gov- 
ernor or others. 

The local authorities of Little Rock announced their in- 
tention of maintaining order in support of the decrees of 
the court. The test of the ability of those authorities to 
control the situation came on September 23d. At the open- 
ing of the school, a mob of about 1,000 persons assembled. 
When the Negro children who were entitled to admission 
to the school arrived, violence broke out. After three hours 
of riot and tumult, the Negro children were removed from 
the school by orders of the Mayor and local officials. Mob 
force had successfully frustrated the carrying out of the 
orders of the court and had demonstrably overpowered such 
police forces as could be mustered by the local officials. The 
Governor did not use his powers to support the local au- 
thorities. 

I thereupon advised you that you then had the undoubted 
power, under the Constitution and laws of the United States, 
to call the National Guard into service and to use those 
forces, together with such of the Armed Forces as you con- 
sidered necessary, to suppress the domestic violence, obstruc- 
tion and resistance of law then and there existing. 

I further advised you, and do again advise you, that your 
power so to act rested upon both your powers as President 
under the Constitution and the powers vested in you by the 
Congress under Federal law, particularly as reflected by 
sections 332 and 333 of title 10 of the United States Code. 

The Supreme Court has recognized the constitutional 
power and responsibility which reposes in the National 
Government to compel obedience to law and order. (£m 
parte Siebold, 100 U.S. 871, 395 (1879) ) : “We hold it to be 
an incontrovertible principle, that the government of the 
United States may, by means of physical force, exercised 
through its official agents, execute on every foot of American 
soil the powers and functions that belong to it. This neces- 
sarily involves the power to command obedience to its laws, 
and hence the power to keep the peace to that extent.” To 
similar effect was the declaration by the Court in a later case 

(In Re Debs, 158 U.S. 564, 582 (1894) ) : “The entire strength 
of the nation may be used to enforce in any part of the land 
the full and free exercise of all national powers and the 
security of all rights entrusted by the Constitution to its 
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care. * * * If the emergency arises, the army of the Na- 
tion, and all its militia, are at the service of the Nation to 
compel obedience to its laws.” 

In addition to the constitutional power in the President 
in such matters, a series of statutes of broad sweep enable 
the President to deal effectively with civil disturbances with- 
in a State when compelling circumstances are present. 

By section 331 of title 10 of the United States Code, the 
President may use the State militia and the Armed Forces of 
the United States, upon call of the State legislature or of its 
Governor if the legislature cannot be convened, to put down 
any insurrection against a State Government. This author- 
ity was not appropriate for use and was not used in Little 


Under section 332 of title 10, the President is vested with 
similar authority as to the militia and Armed Forces when, 
in his judgment, unlawful obstructions, combinations, or as- 
semblages, or rebellion against the authority of the United 
States make it impracticable to enforce the laws of the 
United States in any State by the ordinary course of judicial 
proceedings. A third statute, section 333 of title 10, gives the 
President like powers to suppress in a State any insurrec- 
tion, domestic violence, unlawful combination, or conspiracy 
which so hinders the execution of the laws of the State and 
of the United States that any class of its people is deprived 
of a right, privilege, immunity, or protection named in the 
Constitution and secured by law, and the constituted author- 
ities of the State are unable, fail, or refuse to protect the 
right, privilege, or immunity, or to give that protection, 
or which opposes or obstructs the execution of the laws of 
the United States or impedes the course of justice under 
- those laws. Congress declared in this statute that when the 
execution of the laws is so hindered, without State protection, 
the State shall be considered to have denied the equal pro- 
tection of the laws secured by the Constitution. 

In order that the authority of either of these two sections 
of the Code may be invoked, it is required that the President 
first issue a proclamation, as set forth in section 334 of title 
10. You issued an appropriate proclamation (No. 3204, 
September 23, 1957) prior to the issuance of Executive 
Order No. 10730 of September 24, 1957. This Executive 
order cited, as a basis for the authorized use of Federal 
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forces, the Constitution and statutes of the United States, 
' including particularly the above-noted sections 332 and 333 
of title 10. 7 

As applied to the Little Rock events, I advised you that 
unlawful obstructions, combinations, or assemblages made 
it impracticable to enforce the laws of the United States in 
Little Rock by the ordinary course of judicial proceedings 
(10 U.S.C. 332). The facts upon which these conclusions 
were based were reported to you as they occurred, and in- 
cluded an account of the determined group of hundreds of 
men and women bent upon overpowering the local peace offi- 
cers, the several incidents of violence with their very real and 
discernible trend toward a larger-scale inflammatory assault, 
the action of the Mayor and local authorities in ordering the 
withdrawal of the Negro students so as to appease the un- 
ruly mob, the admission of local authorities that such peace 
officers as they could command were unable to cope with the 
disorderly assemblage, and the indifference or refusal of the 
Governor of the State to supply a sufficient force to quell 
the lawless movement. 

I also advised you that the local strength of the United 
States Marshal was insufficient to achieve enforcement of 
the order of the United States District Court, and that, be- 
cause of the local situation and the need for timely action, 
it would not have been reasonable, or effective in the cir- 
cumstances, to attempt to have the Marshal enlist the 
support of the citizenry to carry out the court order. In ac- 
cordance with the salutary policy that the agents of the 
Federal Bureau of Investigation shall not be used as a 
national police, you rejected suggestions originating outside 
the Federal Government that such agents be called upon to 
enforce the court’s orders. 

These facts were still present on the day after issuance 
of the proclamation. The street mobs reassembled. The 
Mayor of Little Rock wired you on September 24, as follows: 

“THH IMMEDIATE NEED FOR FEDERAL TROOPS IS UR- 
GENT. THE MOB IS MUCH LARGER IN NUMBERS AT 8 AM 
THAN AT ANY TIME YESTERDAY PEOPLE ARE CONVERGING 
ON THE SCENE FROM ALL DIRECTIONS MOB IS ARMED AND 
ENGAGING IN FISTICUFFS AND OTHER ACTS OF VIOLENCBR. 
SITUATION IS OUT OF CONTROL AND POLICE CANNOT DIS8- 


PERSE THE MOB I AM PLEADING TO YOU AS PRESIDENT 
OF THE UNITED STATES IN THE INTEREST OF HUMANITY 
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LAW AND ORDER AND THE CAUSE OF DEMOCRACY WORLD 
WIDD TO PROVIDE THE NECESSARY FEDERAL TROOPS 
WITHIN SHVERAL HOURS. ACTION BY YOU WILL RESTORE 
PEACE AND ORDER AND COMPLIANCE WITH YOUB PROO- 
LAMATION.” 


Thereupon you ordered the use of United States troops 
and the federalization of the Arkansas National Guard. 

This, in sum, was in my view—and I so advised you—a 
situation which compelled action by the Chief Executive 
under provisions of law designed to uphold the strength of 
law enforcement and the standing and authority of the 
courts. 

I also advised you that the execution of the laws of Ar- 
kansas and of the United States within the State of -Arkan- 
sas was being hindered by unlawful combinations so as to 
deprive people in that State of a right, privilege, immaunity, 
or protection named in the Constitution and secured by law, 
and that the appropriate State authorities were unable, un- 
willing, or failed to protect that right, privilege, immunity, 
or to give that protection. The requisites of law were met. 
(10 U.S.C, 333.) 

During the course of consideration relative to the use of 
Federal troops, attention also was given to the “Posse 
Comitatus Act” (18 U.S.C. 1885). 

In its present form, that act provides: 

““‘Whoever, except in cases and under circumstances ex- 
pressly authorized by the Constitution or Act of Congress, 
willfully uses any part of the Army or the Air Force as & 
posse comitatus or otherwise to execute the laws shall be 
fined not more than $10,000 or imprisoned not more than 
two years, or both. This section does not apply in Alaska.” 
I pointed out to you that the act, by its specific terms, ex- 
cepts from its prohibition the use of the Army or Air Force 
as & posse comitatus or otherwise to execute the law “in 
cases and under circumstances expressly authorized by the 
Constitution or Act of Congress.” I advised you that your 
authority to dispatch Federal] troops to Little Rock would 
be predicated upon eXpress statutory right (10 U.S.C. 332, 
333) and, therefore, would be within the exception contained 
in the Posse Comitatus Act. 

Although there has been no judicial decision on this ques- 
tion, the advice given you has support in a long line of opin- 
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ions of past Attorneys General and in Executive action.* 
The legislative history surrounding this act fully supports 
this view. In brief, it discloses that, at the time the Posse 
Comitatus Act was enacted, the predecessors to 10 U.S.C. 
332, 333 were in force and the Congress did not intend or 
interpret the act as impairing whatever powers the President 
had under those statutes, The sponsors of the Posse Comita- 
tus Act expressly so stated during the course of the debates.’ 
This was also the view of President Hayes who approved the 
Posse Comitatus Act. In his diary entry for July 80, 1878, 
President Hayes wrote: 

“The whiskey cases in the South call for wise and firm 
conduct. No doubt the Government is a good deal crippled 
in its means of enforcing the laws by the proviso attached 
to the Army Appropriation Bill which prohibits the use of 
the Army as a posse comitatus to aid United States officers 
in the execution of process. The states may and do employ 
state military force to support as a posse comitatus the state 
civil authorities. If conflict of jurisdiction occurs between 
the State and the United States on any question, the United 
States is thus placed at a great disadvantage. But in the 
last resort, I am confident that the laws give the Executive 
ample power to enforce obedience to United States process. 
The machinery is cumbersome and its exercise will tend to 
give undue importance to petty attempts to resist or evade 

€16 Op. A.G. 162, 164 (1878); 17 Op. 242 (1881); 17 Op. 383, 835 
(1882) ; 19 Op. 298, 296 (1889); 19 Op. 570, 571 (1890). Am account of 
the action of President Cleveland in reference to the Pullman strike in 1894 
and that of President Wilson in connection with unlawful assemblages in 
Arkansas in 1914 is set forth in Federal Ald #*& Domestic Disturbances, Sen. 
Doc. No. 263, 67th Cong., 2d sess., pp. 197, 821; Sen. Ex. Doc. No. 7, vol. 2, 
53d Cong., 2d sess., p. XK (1894-95). 

"The predecessors of 10 U.S.C. 882, 888 were part of title 69 of the Revised 
Statutes of 1878 when the Posse Comitatus Act was enacted. The sponsors of 
the legislation were aware of title 69 and stated that the new legislation 
would not affect the powers contained in that title. 7 Cong. Rec. 8846, 4248. 
Congressman Knott, who introduced the provision, said; ‘‘this amendment 
expressly excepts those cases and those circumstances in which troops are 


now authorized by any act of Congress to be employed in the enforcement of 
said law’ (1dfd., 3847). 


e e e e s 
“There are, as I have already remarked, particular cases in which Congress 
has provided that the Army may be used, which this bill does not militate 
against, such as the case of the enforcement of the neutrality laws, the en- 
forcement of the collection of cystoms duties and of the civil-rights bill, and 
one or two other instances. But this amendment 18 designed to put a stop to 
the practice, which has become fearfully common, of military officers of every 
grade answering the call of every marshal and deputy marshal to aid in the 
enforcement of the laws” (idig. gg49 ). 
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the laws. But I must use such machinery as the laws give. 
Senator Beck, a supporter of the provision, stated with re- 
spect to the use of troops to enforce the laws: “Wherever the 
law authorizes it, it is admitted to be right; * * *” (cdid., 
4240). 

“Without passion or haste, the enforcement of the laws 
must go on. If the sheriffs or other state officers resist the 
laws, and by the aid of state militia do it successfully, that 
is a case of rebellion to be dealt with under the laws framed 
to enable the Executive to subdue combinations or conspira- 
cies too powerful to be suppressed by the ordinary civil offi- 
cers of the United States. This involves proclamations, the 
movement of United States land and naval forces, and pos- 
sibly the calling out of volunteers, and this looks like war. 
It is like the Whiskey Rebellion in the time of Washington. 
That precedent, if the case demands it, will be followed. 
Good citizens who wish to avoid such a result must see to it 
that neither their State Governments nor mobs undertake 
to prevent United States officers from enforcing the laws. 
My duty is plain. The laws must be enforced.” * 

There are in any event grave doubts as to the authority 
of the Congress to limit the constitutional powers of the 
President to enforce the laws and preserve the peace under 
circumstances which he deems appropriate. However, that 
consideration was not reached because of the express con- 
gressional authority for the action taken. 

Finally, much of what the Supreme Court said in the 
Debs case has special and peculiar relevance to the Little 
Rock situation. There, a Federal district court issued a 
sweeping order enjoining strikers in the Pullman company 
riots at Chicago in 1894. When the mobs continued their 
lawless course, Federal troops, both regular and National 
Guardsmen, were dispatched to the city and actively inter- 

vened to restore order. In reviewing this situation, the 
Supreme Court pointed out that what had happened at 
Chicago transcended municipal boundaries (/n Re Debs, 158 
U.S. 592) : 

“That the bill filed in this case alleged special facts calling 
for the exercise of all the powers of the court is not open to 
question. The picture drawn in it of the vast interests in- 
volved, not merely of the city of Chicago and the State of 





® Diary and Letters of Rutherford Brichard Hayes (1929), vol. 8, pp. 492-498. 
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Illinois, but of all the States, and the general confusion into 
which the interstate commerce of the country was thrown; 
the forcible intervention with that commerce; the attempted 
exercise by individuals of powers belonging only to govern- 
ment, and the threatened continuance of such invasions of 
public right, presented a condition of affairs which called 
for the fullest exercise of all the powers of the courts. If 
ever there was a special exigency, one which demanded that 
the court should do all that courts can do, it was disclosed 
by this bill, and we need not turn to the public history of 
the day, which only reaffirms with clearest emphasis all its 
allegations.” 

In Little Rock, the “vast interests involved” also reached 
beyond the confines of that one city and, as publicly stated 
by you and the Secretary of State, vitally affected our coun- 
try’s international relations. When an unruly mob arro- 
gates to itself the power to nullify a constitutionally-secured 
right, a statutory prescription, and a court order, it may 
reasonably be assumed that the danger of a fast-moving, 
destructive volcanic force is immediately present. Success 
of the unlawful assemblage in Little Rock inevitably would 
have led to mob rule, and a probable breakdown of law and 
order in an ever-increasing area. When a local and State 
Government is unable or unwilling to meet such a threat, the 
Federal Government is not impotent. 

The foregoing reflects the more significant aspects of my 
advice on the legal aspects of the events at Little Rock. I 
call your attention to the fact that a proceeding is presently 
pending before the United States Court of Appeals for the 
Eighth Circuit which may embrace consideration of some of 
the matters here presented. 

Respectfully, 
HERBERT BROWNELL, Jr. 


OPINIONS 


OF 


HON. WILLIAM P. ROGERS, OF MARYLAND 


APPOINTED NOVEMBER 8, 1957 


AUTHORITY OF CIVIL AERONAUTICS BOARD TO CONFER 
IMMUNITY UNDER ANTITRUST LAWS UPON PARTIES TO 
PROPOSED “CIVIL RESERVE AIR FLEET OPERATIONS 
BOARDS AGREEMENT” 

A proposed agreement, to be executed by the Secretary of the Air Force 
on behalf of the United States and by a number of civil air carriers, 
which would provide for planning for and, in event of a national 
emergency, for the operation of, a “Civil Reserve Air Fleet” and in- 
volving the cooperative use of the equipment and personnel of the 
carriers, would, if reached, be required to be filed with the Civil 
Aeronautics Board under section 412 (a) of the Civil Aeronautics Act 
(49 U.S. C. 492 (a)). Under section 412 (b) of that act (49 U. S.C. 
492 (b)), the Board may by order either approve or disapprove the 
agreement. If it should approve, immunity from the provisions of 
the antitrust laws, as provided for in section 414 of the act (49 
U. S. C. 494), would be extended to any person affected by the order. 
Neither the Attorney General nor the Department of Justice has 
authority to approve the agreement or to grant such antitrust im- 
munity. 

An order of the Civil Aeronautics Board authorizing discussion and 
signature of the agreement, but providing that any final agreement 
reached as a result of such discussion be submitted to it for approval 
pursuant to section 412, was authorized by that section and by section 
205 (a) of the act (49 U. S. C. 423 (a)), and antitrust immunity, to 
the extent provided for in section 414, is applicable to the parties 
affected by the order. 

NovVEMBER 29, 1957. 


Tus SECRETARY OF THE Air Force. 

My Dear Mr. Secretary: This is in response to the letter 
of August 7, 1957, addressed to the Attorney General jointly 
by you and the Administrator, Defense Air Transportation 
Administration, Department of Commerce. The letter raised 
questions relating to the authority of the Civil Aeronautics 
Board to confer immunity under the antitrust laws upon 
parties to a proposed “Civil Reserve Air Fleet Operations 


Boards Agreement.” 
333 
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The background of the proposed agreement may be found 
in Government plans to provide supplemental airlift capacity 
to meet military airlift requirements in time of national 
emergency. The plans involve the establishment of a Civil 
Reserve Air Fleet (hereinafter referred to as “CRAF’”), con- 
sisting of certain personnel and equipment of United States 
civil air carriers. CRAF is to be operated by the carriers as 
a part of the Military Air Transport Service (hereinafter 
referred to as “MATS”) of the United States Air Force. The 
Administrator of the Defense Air Transportation Adminis- 
tration has designated certain aircraft owned by the carriers 
for inclusion in CRAF, and will in the future designate 
others. I am advised that the total aircraft designated will 
ultimately constitute a substantial portion of the aircraft now 
used by the carriers in furnishing air transportation to the 
public. 

The plan involves the establishment of industry groups, to 
be called Operations Boards, to provide advisory services to 
MATS in preparing for the efficient operation of CRAF and, 
at such time as CRAF is actually put into service, to provide 
the means through which MATS will operate CRAF. It is 
apparently expected that each civilian carrier will perform 
services in accordance with a contract that it will separately 
enter into with the Government and that each such carrier 
will use its own aircraft, personnel, repair and maintenance 
installations and other ground facilities in the operation of 
CRAF. However the carriers wil] enter into arrangements 
for the pooling of such facilities and personnel 1n order to ac- 
complish their tasks and the Operations Boards will plan and 
administer the arrangements. 

The Operations Boards are to be made up of representatives 
of the carriers. The members of each Operations Board are 
to be representatives of the carriers participating in the pro- 
gram, but the vote of each of the members is to be weighted 
to reflect the number, models and types of aircraft of the 
carrier which he represents that are assigned to CRAF op- 
erations in the Board’s area of operations. Immediate es- 
tablishment of an Atlantic Operations Board and a Pacific 
Operations Board js contemplated. Others may be es- 
tablished as it is determined they are required. 

As already Noted, the functions of the Operations Boards 
are intended to be purely advisory before CRAF is activated 
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The recommendations are to relate to plans, instructions, pro- 
cedures and manuals designed to establish uniform operating 
policies and procedures. ‘They are to cover the modification 
of aircraft to meet CRAF specifications, the designation of 
specific carriers to perform supporting services at specified 
bases or locations, the type of equipment to be stockpiled, 
building and facilities requirements, maintenance, weather 
information and communications, manning and related mat- 
ters. During this period the Boards are also to accumulate 
and to submit to MATS information and technical data and 
participate in exercises directed or approved by MATS. 

After the activation of CRAF, the functions of the Op- 
erations Boards are no longer to be merely advisory. Within 
its area of operations each Board is to coordinate and direct, 
pursuant to plans adopted by MATS, the operations of the 
carriers relating to the transfer of aircraft, equipment, fa- 
cilities and personnel from the commercial business of the 
carriers to CRAF and to the performance of CRAF services. 

The Boards will issue instructions relating to the utiliza- 
tion of equipment, facilities, traffic, flight operation, person- 
nel, “and any other matter incidental to the performance of 
CRAF services.” Each carrier will coordinate the CRAF 
services which it has undertaken to perform with the per- 
formance of such services by other carriers in accordance with 
the directions of the Operations Boards. 

The proposed agreement by which this scheme of opera- 
tions is to be placed into effect is intended to be executed by a 
number of civil air carriers who are designated therein, such 
other civil air carriers as may later become parties to the 
agreement, and the United States of America represented by 
the Secretary of the Air Force. On February 28, 1956, the 
Civil Aeronautics Board issued Order No. E-10045 (being a 
revision of Order No. E-10000 of February 14, 1956) au- 
thorizing, “to the extent that such actions involve air carriers 
and other carriers,” discussion and signature of the proposed 
agreement. The order expressly stated that the authoriza- 
tion of discussions which it contained “should not be con- 
. strued as approval of any agreement which” might result and 
provided that any “final agreement reached as a result of 
such discussions shall be submitted to the Board for approval 
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pursuant to section 412 of the” Civil Aeronautics Act of 19388, 
as amended (49 U.S. C. 492). 

My views have been requested, first, as to whether the pro- 
posed agreement is one which is required to be filed with the 
Civil Aeronautics Board by section 412 with the consequence 
that if the Board approves the agreement, the relief from the 
operations of the antitrust laws provided for in section 414 of 
the act (49 U. S. C. 494) will be applicable, and, second, 
whether the Board was authorized to issue Order No. 
_ E-10045. Iam of the view that both questions should be an- 
swered in the affirmative. 

I 


I am of the opinion that the proposed agreement is one 
which is required to be filed with the Civil Aeronautics Board 
by section 412 (a) and that the Board has authority under 
section 412 (b) to approve or disapprove it. It follows that, 
if the Board does approve the agreement, antitrust immunity 
will be afforded to the parties to the extent provided in section 
414. Section 412 provides as follows: 

“Sec. 412. (a) Every air carrier shall file with the Board 
a true copy, or, if oral, a true and complete memorandun, of 
every contract or agreement (whether enforceable by pro- 
visions for liquidated damages, penalties, bonds, or other- 
wise) affecting air transportation and in force on the effective 
date of this section or hereafter entered into, or any modifi- 
cation or cancellation thereof, between such air carrier and 
any other air carrier, foreign air carrier, or other carrier for 
pooling or apportioning earnings, losses, traffic, service, or 
equipment, or relating to the establishment of transportation 
rates, fares, charges, or classifications, or for preserving and 
improving safety, economy, and efficiency of operation, or for 
controlling, regulating, preventing, or otherwise eliminating 
destructive, oppressive, or wasteful competition, or for regu- 
lating stops, schedules, and character of service, or for other 
cooperative working arrangements. | 

“(b) The Board shall by order disapprove any such con- 
tract or agreement, whether or not previously approved by it, 
that it finds to be adverse to the public interest, or in violation 
of this Act, and shall by order approve any such contract or 
agreement, or any modification or cancellation thereof, that 
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it does not find to be adverse to the public interest, or in viola- 
tion of this Act; except that the Board may not approve any 
contract or agreement between an air carrier not directly 
engaged in the operation of aircraft in air transportation and 
a common carrier subject to the Interstate Commerce Act, as 
amended, governing the compensation to be received by such 
common carrier for transportation services performed by it.” 

It may be seen that the section relates to “every contract or 
agreement * * * affecting air transportation * * *, between 
such air carrier and any other air carrier, foreign air carrier, 
or other carrier for pooling or apportioning * * * equip- 
ment, * * * or for other cooperative working arrangements.” 
Since a number of air carriers will be parties to the agreement, 
the agreement would be between a carrier “and any other air 
carrier.” Nor does there appear to be any serious question 
that it would establish “cooperative working arrangements.” 
Indeed, the agreement is essentially one setting forth the area 
of cooperation and establishing the arrangements under 
which such cooperation will be effectuated. In addition, the 
agreement seems clearly to establish an arrangement under 
which equipment may be pooled and does not appear to fall 
within the exception contained in subsection (b) of section 
412. 

Further, the proposed agreement seems clearly to be one 
“affecting air transportation.” In view of the provisions of 
section 1 (10) and (21) of the act, the phrase “air transporta- 
tion” apparently involves the carriage by aircraft of persons 
or property as a common carrier for compensation or hire, 
or the carriage of mail by aircraft, in commerce (49 U.S. C. 
401 (10), (21)). See Pacifie Northern Airlines v. Alaska 
Airlines, 80 F. Supp. 592, 603 (D. Ala., 1948). The recita- 
tions in the preamble to the agreement contain a statement 
that “the performance of CRAF services will include the 
transportation of mail by aircraft.” If this is so, the agree- 
ment may deal directly with air transportation. However, 
the requirement of filing contained in section 412 does not 
depend upon whether air transportation is the subject matter 
of the contract or agreement. It is sufficient if the contract 
or agreement is one “affecting air transportation,” and there 
can be no doubt that the proposed agreement will have such 
an effect. 
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It need not be decided whether a contract or agreement 
which affects air transportation only incidentally or casually 
is subject to section 412. In the instant case the effect will be 
direct and proximate. Aircraft, equipment and facilities will 
be removed from normal] air transportation and placed into 
CRAF. The air carriers will be conducting both civil and 
military activities side by side and will frequently use the 
same facilities for both. The impact on air transportation is 
thus clear. This conclusion is reinforced by section 2 (a) of 
the act which states one of its purposes to be the “encourage- 
ment and development of an air-transportation system prop- 
erly adapted to the present and future needs of the foreign 
and domestic commerce of the United States, of the Postal 
Service, and of the national defense” (49 U. S. C. 402 (a)). 
The obvious impact of the agreement upon these objectives 
further indicates that it affects air transportation. See 40 
Op. A. G. 112, 114-115 (1941). 

Section 414 provides: : 

“Any person affected by any order made under sections 408, 
409, or 412 of this Act shall be, and is hereby, relieved from 
the operations of the ‘antitrust laws,’ as designated in section 
1 of the Act entitled ‘An Act to supplement existing laws 
against unlawful restraints and monopolies, and for other 
purposes,’ approved October 15, 1914, and of all other re- 
straints or prohibitions made by, or imposed under, authority 
of law, insofar as may be necessary to enable such person to 
do anything authorized, approved, or required by such order.” 

Accordingly, in the event the Civil Aeronautics Board is- 
sues an order pursuant to section 412 approving the agree- 
ment, relief from the antitrust laws, to the extent provided 
by section 414, will be afforded. 

In the absence of such an order of the Civil Aeronautics 
Board the agreement would raise problems under the anti- 
trust laws. In addition, it is possible that the agreement may 
be interpreted as involving the approval of the Attorney 
General. Thus Article IX (c) 2 would provide for termina- 
tion of the agreement upon notification by the Attorney Gen- 
eral “that, in his opinion, further performance of this Agree- 
ment is not in the public interest.” Conceivably it could be 
implied therefrom that the agreement can only come into 
being and remain in force with his approval. It, therefore, 
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should be emphasized that the conclusions contained in this 
opinion relate solely to the authority of the Civil Aeronautics 
Board to grant relief from the antitrust laws. They do not 
represent approval or disapproval of the agreement by the 
Attorney General or the Department of Justice. Neither has 
any authority to approve such an agreement nor to extend 
antitrust immunity to action pursuant to it. Indeed, section 
2 of the Civil Aeronautics Act provides that in exercising its 
duties under the act the Board is charged with considering 
such factors as national defense, efficient service and com- 
petition. That section, read together with section 412, vests 
the function of approving or disapproving an agreement such 
as the instant one solely in the Board. 


II 


I am of the opinion that the Board had authority to issue 
Order No. E-10045 and that discussions and signature in ac- 
cord with the order are relieved from the operations of the 
antitrust laws to the extent provided for by section 414. 

It is true that section 412 does not expressly confer author- 
ity upon the Board to approve or disapprove preliminary dis- 
cussion or negotiation of agreements within its purview. It 
refers only to agreements, oral or written. However, no 
agreement can be reached without preliminary discussion or 
negotiation. Therefore unless the Board may extend anti- 
trust immunity to such discussion or negotiation, the author- 
ity conferred upon it under section 412, and the consequent 
antitrust immunity provided for by section 414, could not, in 
many cases, be effectuated. This problem is met by section 
205 (a) of the act (49 U.S. C. 425 (a) ) which authorizes the 
Board to issue “such orders, * * *, pursuant to and con- 
sistent with the provisions of this Act, as it shall deem neces- 
sary to carry out such provisions and to exercise and perform 
its powers and duties under this Act.” 

As indicated, the administration of the powers and duties 
of the Board under section 412 might present substantial 
problems or be frustrated unless it had authority to issue 
orders such as Order No. E-10045. It would follow that the 
order was one the Board could “deem necessary to carry out” 
the provisions of section 412. American Trucking Assns. v. 
United States, 344 U. S. 298, 311-312. So viewed section 
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205 (a) confers authority upon the Board to issue the order 
in question under section 412, and the antitrust relief pro- 
vided for in section 414 would be applicable. Since it is con- 
cluded that Congress conferred authority upon the Board to 
issue the order, the resulting antitrust immunity would be 
conferred in “the precise manner and method” specified by 
Congress. United States v. Socony-Vacuwm Co., 310 U. S. 
150, 226-227 ; 40 Op. A. G. 335, 338. 
Sincerely, 
WILLIAM P. ROGERS. 





LIMITATION ON MEMBERSHIP OF ADVISORY BOARD OF THE 
COMMODITY CREDIT CORPORATION 


An employee of the Federal Government outside the Department of 
Agriculture is not disqualified by such employment from member- 
ship on the Advisory Board of the Commodity Credit Corporation. 

The statute creating the Advisory Board (section 9(b) of the Com- 
modity Credit Corporation Charter Act, as amended, June 7, 1949, 
ce. 175, 68 Stat. 156; 15 U.S.C. 714g(b) ) does not prohibit member- 
ship on the Board by persons otherwise employed by the United 
States. A congressional committee report describing the Advisory 
Board’s members as “outside” individuals does not show any clear 
intention to prohibit membership to those who, while not employed 
in the Department of Agriculture, are employed by the Federal 
Government in some other capacity. 

In these circumstances, no warrant exists by any accepted canon of 
statutory interpretation for the addition of such a prohibition. 


January 22, 1958.* 
The SBorETary OF AGRICULTURE. 

My Dear Mr. Secretary: This is in reply to the letter 
dated January 3, 1958, from Under Secretary True D. Morse 
requesting my opinion as to whether a member of the Ad- 
visory Board of the Commodity Credit Corporation may be 
a person who is otherwise employed by the Federal Govern- 
ment, with particular reference to a member of the Advisory 
Board who has been appointed to the Board of Directors of : 
the Tennessee Valley Authority, a corporate agency of the 
United States. 

In my opinion, service on the Advisory Board of the Com- 
modity Credit Corporation by a person otherwise employed 
by the Federal Government outside of the Department of 


*Released for publication March 18, 1959. 
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Agriculture is legally permissible as a genera] proposition. 
However, you have not requested an opinion, and none is 
expressed, on any possible question arising under the dual 
compensation and dual employment statutes (5 U.S.C. 58; 
5 U.S.C. 62), or 16 U.S.C. 831a(e), which provide that “No 
member of said board [Board of Directors of the Tennessee 
Valley Authority] shall, during his continuance in office, be 
engaged in any other business, but each member shall devote 
himself to the work of the Corporation.” 

Section 9(b) of the Commodity Credit Corporation 
Charter Act, as amended (63 Stat. 156; 15 U.S.C. 714g(b)), 
provides as follows: 

“In addition to the Board of Directors there shall be an 
advisory board reflecting broad agricultural and business 
experience in its membership and consisting of five members 
who shall be appointed by the President, and who shall 
serve at the pleasure of the President. Not more than three 
of such members shall belong to the same political party. 
The advisory board: shall meet at the call of the Secretary, 
who shall require it to meet not less often than once each 
ninety days; shall survey the general policies of the Corpora- 
tion, including its policies in connection with the purchase, 
storage, and sale of commodities, and the operation of lend- 
ing and price-support programs; and shall advise the Secre- 
tary with respect thereto. Members of the advisory board 
shall receive for their services as members compensation of 
not to exceed $50 per diem when actually engaged in the 
performance of their duties as such, together with their 
necessary traveling expenses while going to and coming from 
meetings.” 

This provision creating and defining the duties of the 
Advisory Board does not contain any prohibition against 
membership on the Advisory Board by persons otherwise 
employed by the United States. The only expressed limita- 
tions on the personnel of the Advisory Board are that the 
Board reflect “broad agricultural and business experience in 
its membership,” and that not more than three of the five 
members shall belong to the same political party. Clearly, 
the appointment of an Advisory Board member to the Board 
of Directors of the Tennessee Valley Authority does not 
render his continued membership on the Advisory Board 
illegal under these provisions if he is otherwise qualified. 
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The applicable statute itself, therefore, does not on its 

face bar continued service on the Advisory Board. Nor do 
I believe that the legislative history of 15 U.S.C. 714g(b) 
can properly be construed as evidencing so clear a congres- 
sional intent that employees of the Federal Government, 
who are not in the Department of Agriculture, not be per- 
mitted to serve on the Advisory Board as to warrant, in 
effect, writing this prohibition into the statute. In this 
connection, I have taken note of the fact that the Commodiy 
Credit Corporation Charter Act, as originally enacted in 
1948 (62 Stat. 1070, et seg.), provided for a Board of Direc- 
tors on which “Employees of the Corporation or any depart- 
ment or agency of the Federal Government, * * *, shall not 
comprise, in the aggregate, more than three of the members 
of the Board,” (62 Stat. 1073) and that in the next session 
of Congress this provision was eliminated and the new pro- 
vision for an additional Advisory Board was first adopted. 
The provision for an Advisory Board was added in Com- 
mittee (See S. Rept. 125, 81st Cong., 1st sess., on S. 900, 
p. 1), and was described in the following terms in the House 
Report on H.R. 2682, a companion bill to S. 900, the bill 
later enacted : 

“The bill provides for an Advisory Board consisting of 
five members appointed by the President, and consisting of 
persons of broad agricultural and business experience. The 
Advisory Board is required to meet not less often than each 
90 days to survey the general policies of the Corporation and 
to advise the Secretary with respect thereto. While it is the 
belief of the committee that the Board of Directors of the 
Corporation should be responsible to the Secretary, in order 
that he may most effectively discharge his responsibilities 
for price support, it is also believed that it will be advanta- 
geous to have periodically an appraisal of the Corporation’s 
policies by an advisory group of ‘outside’ individuals, This 
would not relieve the Secretary of primary responsibility 
but would aid him in carrying out the farm program; at the 
same time it would not interfere with the effective adminis- 
tration of the Corporation’s activities.” H. Rept. 418, 81st 
Cong., Ist sess., on H.R. 2682, p. 8. 

While the House Report mentioned that the Board of 
Directors, as it had been constituted up to that time, had to 
have at least two members who were “not otherwise em- 
ployed by the Federal Government” (p. 8), and also referred 
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to the new advisory group of “outside individuals,” it does 
not appear at all certain that the term “outside individuals” 
was used as synonymous with persons “not otherwise em- 
ployed by the Federal Government,” or that it was intended 
to transfer the existing Government-wide prohibition govern- 
ing the Board of Directors, which was simultaneously being 
eliminated, to the new Advisory Board. On the contrary, 
the hearings and debates on S. 900 and H.R. 2682 fail to show 
that any attention was directed to the question of service on 
the Board of Directors or the Advisory Board by persons 
employed by the Federal Government other than in the De- 
partment of Agriculture; the subject was uniformly dis- 
cussed in terms of service by persons in the Department, and 
the word “outside” was generally used in that context.’ 

The legislative history, therefore, does not indicate a clear 
intention that membership on the Advisory Board be closed 
to persons who, while not employed in the Department of 
Agriculture, are employees of the Federal Government in 
some other capacity. Since the statute itself is silent, the 
question is not one of interpreting language unclear on its 
face, or even construing words which, while apparently of 
one purport, may have been intended to have another, but 
rather involves inserting a prohibition which Congress did 
not itself see fit to insert; I do not believe that any accepted 
canon of statutory interpretation warrants adding such a 
prohibition in these circumstances. 

Accordingly, it is my opinion that, subject to the qualifica- 
tions noted at the outset, a person employed by the Federal 
Government outside of the Department of Agriculture is 
not thereby disqualified from membership on the Advisory 
Board of the Commodity Credit Corporation. This opinion 
does not extend to the desirability of such an appointment 
as a matter of policy, nor is it to be construed as expressing 
any view on the legality of appointing employees of the 
Department of Agriculture to the Advisory Board. 

Sincerely, 
WILLIAM P. ROGERS. 


7 See, e.g., Hearings before the Senate Committee on Agriculture 
and Forestry, 81st Cong., 1st sess., vol. 1, on 8. 900, pp. 3, 7, 12, 15, 67, 
83, 110-111; Hearings before the House Committee on Banking and 
Currency, 81st Cong., 1st sess., vol. 1, on H.R. 2682, pp. 11, 46; 95 
Oong. Rec. 4918, 4920, 4921, 4922, 4924-4928, 4988, 4977, 4980. 
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AUTHORITY OF SECRETARY Of THE NAVY TO LEASE 
NAVAL OIL SHALE RESERVES 


The Secretary of the Navy is not authorized to lease the shale de- 
posits, demonstration facilities and improvements on public lands 
in the naval oil shale reserves to private industry for the conduct 
of an experimental program in the extraction of synthetic liquid 
fuels from oil shale. 

The Secretary of the Interior is currently responsible for the mainte- 
nance of the facilities and improvements under the Interior De- 
partment and Related Agencies Appropriation Act, 1958, 71 Stat. 


257, 262. 
Marcy 13, 1958* 
Tue SECRETARY OF THE Navy. 


Deak Mr. Secretary: In his letter of October 24, as am- 
plified in that of November 27, 1957, the Under Secretary 
of the Navy states that it has been decided to resume ex- 
perimental work in the extraction of synthetic liquid fuels 
from oil shale, but, for budgetary reasons, to do so by 
leasing to private industry the oil shale demonstration facil- 
ities and related improvements located on Naval Oil Shale 
Reserves Nos. 1 and 3, near Rifle, Colorado. With refer- 
ence to this decision he requests my opinion on the following 
questions: 

1. Is the Secretary of the Navy authorized to make such a 
lease ? 

2. Does the Secretary of the Navy have primary respon- 
sibility under law for the custody, maintenance, and ad- 
ministration of the facilities and improvements? 

3. Does the jurisdiction which may be vested in the Sec- 
retary of the Navy with respect to the facilities and im- 
provements impose on him the duty of taking the necessary 
action to effectuate the decision to lease them and the shale 
deposits for the purpose of conducting an experimental pro- 
gram in the extraction of synthetic liquid fuels from oil 
shale? 

Under the Synthetic Liquid Fuels Act of April 5, 1944, 
a8 amended, the Secretary of the Interior is authorized to 
construct and operate for 11 years demonstration facilities 
to ascertain investment and operating costs and to obtain 
engineering and technological data for the production of 
synthetic liquid fuels inter alia from oil shale With the 


*Released for publication March 12, 1959. 
* 58 Stat. 190, as amended, 30 U.S.C. 321. 
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written consent of the Acting Secretary of the Navy on 
August 12, 1944, a shale rock mine was opened in the 
shale deposits, and the demonstration plant was constructed 
and operated by the Secretary of the Interior, on Naval 
Oil Shale Reserves Nos. 1 and 3.? Certain related roads 
and service lines for the facilities have been installed on 
rights-of-way which the United States acquired over pri- 
vately owned lands with funds from appropriations for 
the Bureau of Mines of the Department of the Interior.® 

Shortly before the expiration of the authority of the Sec- 
retary of the Interior under the Synthetic Liquid Fuels Act, 
supra, to operate demonstration facilities, it was decided in 
that Department to close the plant. It was shut down and 
activity was confined to mining investigations in fiscal 
year 1956.5 Since the plant was closed there has been un- 
certainty as to whether the Government should halt or 
continue its work in the extraction of synthetic liquid fuels 
from oil shale; and, if continued, whether it should be con- 
ducted under the direction of the Secretary of the Navy, 
that of the Secretary of the Interior, or otherwise. 

The House of Representatives has generally supported an 


*See, for example, Interior Sec. Ann. Rept. 85-86 (1945) and 178 
(1948). 

This plant is not, however, the first to have been constructed and 
operated there. In the mid—1920’s Congress appropriated funds for 
the Bureau of Mines with which it constructed and operated a 
plant on Naval Oil Shale Reserves Nos. 1 and 8 for investigations 
and experimental work on oil shale. That earlier plant was later 
dismantled and removed. 8. Doc. No. 187, 78th Cong., 2d sess., 20-21 
(1944). 

As far as is here material, the Bureau’s duties are defined in the 
act of February 25, 1913, as follows: 

“It ct be the * *\* duty of the Bureau of Mines, subject to the 
approval of the Secretary of the Interior, * * * on behalf of the 
Government, to investigate the mineral fuels and unfinished mineral 
products belonging to, or for the use of, the United States, with a 
view to their most efficient mining, preparation, treatment, and use.” 
87 Stat. 681, 30 U.S.C. 3. 

* See, for example, United States v. 38.88 acres of land, et al., Civil 
No. 11743, District Court of the United States for the District of 
Colorado. 

“Hearings on Interior Department and Related Appropriations for 
1956 Before a Subcommittee of the House Appropriations Committee, 
Sith Cong., 1st sess. 207-208 (1955). 

* Interior Sec. Ann. Rept. 160 (1956). 
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ending of the Government work and a disposal of the oil 
shale demonstration facilities* The Senate has generally 
opposed any such disposal, and has insisted that appropria- 
tions be made for the maintenance of the facilities in standby 
condition pending decision as to the future of the research 
work.’ Congress appropriated funds for the Department of 
the Interior for such maintenance for fiscal year 1956.® 

When the Department of the Interior failed to receive any 
funds for the maintenance of the facilities for fiscal year 
1957,° the Secretary of the Interior asked the Secretary of 
the Navy whether the latter could assume custody of the 
plant and the related improvements. After the Department 
of the Navy consulted with the congressional Committees on 
Armed Services,’® it assumed custody as of July 1, 1956. 
Under an administrative agreement between the two De- 
partments the Department of the Navy reprogrammed the 
funds in its appropriation for the naval petroleum reserves 
for fiscal year 1957, and reimbursed the Bureau of Mines for 
the latter’s costs for providing protective and custodial serv- 
ices for the facilities.™ 

The budget estimates for fiscal year 1958 included an item 
for the maintenance of the facilities in stand-by condition 
by the Bureau of Mines of the Department of the Interior."* 
Upon that basis the Acting Secretary of the Interior re- 
quested the Secretary of the Navy to approve the rescinding 
of the agreement as of July 1, 1957. Thereupon the Under 
Secretary of the Navy consulted the Chairman of the House 
Committee on Armed Services, stating that the Secretary of 
the Navy, as trustee for Congress of oil shale and petroleum 
reserves, makes a practice of consulting the Committees on 
Armed Services on important matters respecting these re- 
°HL OR. Rept. No. 1116, 84th Cong, Ist sess, 44-45 (1955); H. R. 
Rept. No. 1772, 84th Cong., 2d sess. 5 (1956); H. R. Rept. No. 653, 
85th Cong., Ist sess. 4 (1957). 

*S. Rept. 1094, &4th Cong., 1st sess. 28 (1955) ; S. Rept. Nos. 1761 
and 2260, 84th Cong., 2d sess. 8 and 5, respectively (1956) ; 8. Rept. 
No. 476, 85th Cong., 1st sess. 11 (1957). 

“Supplemental Appropriation Act, ‘1956, 69 Stat. 460. 

*H. R. Rept. No. 2250, 84th Cong., 2d sess. 4 (1956). 

* See, for example, Hearings (No. 98) Before the House Committee 
on Armed Services, 84th Cong., 2d sess. 7992-994 (1956). 

“Department of Defense Appropriation Act, 1957, 70 Stat. 463. 


See also H. R. Rept. No. 2529, 84th Cong., 2d seas. 4 (1956). 
” B.LR. Doc. No. 16, 85th Cong., 1st sess. 586 (1957). 
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serves, and that he is required to come into agreement with 
the Committees with respect to certain real estate transac- 
tions, including transfers to other agencies.“ 

The Chairman of the House Committee on Armed Serv- 
ices advised the Secretary of the Navy that he could see no 
valid purpose to be served through the relinquishment of the 
facilities to the Department of the Interior. On June 27, 
1957, the Under Secretary of the Navy notified the Secretary 
of the Interior that the Navy could not relinquish them as 
requested. Nevertheless, Congress appropriated funds for 
custodial-type maintenance of the facilities during the cur- 
rent fiscal year by the Bureau of Mines of the Department of 
the Interior."* 

In the statement on the part of the House managers in the 
accompanying conference report it is directed that the fa- 
cilities be disposed of during fiscal year 1958 under the es- 
tablished procedures of the Federal Property and Admin- 
istrative Services Act of 1949, as amended,'* by further 
utilization within the Government after removal from the 
site, or by sale or lease as surplus property on or off the 
site. During the Senate debate on this report, the Chair- 
man of the Senate Appropriations Committee stated that 
there was pending proposed legislation dealing with the fu- 
ture use of the facilities, which was a matter for the appro- 
priate legislative committees and Congress,’ that the Senate 
conferees did not agree to the disposal of the plant, and that 
“the recommendation made does not carry the force of law 
or the force of a united conference report.” 7° 

Essentially the first question on which the Under Secre- 


“65 Stat. 366, 10 U.S.C. 2662. A letter of November 9, 1956, 
from the Under Secretary of the Navy to the Chairman of the House 
Committee on Armed Services states that the estimated value of the 
oil shale facilities approximates $4,500,000. But see 41 Op. A.G. 
2380. 

“Interior Department and Related Agencies Appropriation Act, 
1958, 71 Stat. 262, 

* 63 Stat. 378, as amended, 40 U.S.C. 471 e¢ seq. 

*H.R. Rept. No. 653, 85th Cong., 1st sess. 4 (1957). 

™ ag far as is here relevant, S. 2070, 85th Cong., Ist sess. on the one 
hand, would authorize the Bureau of Mines to operate the facilities; 
and H.R. 6373, 85th Cong., lst sess., on the other hand, would author- 
ize the Secretary of the Navy to do so. 

*1083 Cong. Rec. 9596-597 (dally ed. July 1, 1957). 
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tary of the Navy requests my opinion is whether either 
the Secretary of the Navy or the Secretary of the Interior 
is authorized to lease the shale deposits, the plant, and the 
related roads and service lines to private industry. It re- 
lates specifically to the authority of a Government officer 
to enter into a commitment involving the disposition of 
property belonging to the United States. It must be 
viewed, therefore, in the light of the following statutory 
restrictions on its disposal : 

“No contract or purchase on behalf of the United States 
shall be made, unless the same is authorized by law or is 
under an appropriation adequate to its fulfillment, except 
in the Departments of the Army, Navy, and Air Force, for 
clothing, subsistence, forage, fuel, quarters, transportation, 
or medical and hospital supplies, which, however, shall not 
exceed the necessities of the current year.” '® 

It is not claimed that either the Secretary of the Navy 
or the Secretary of the Interior may lease this public prop- 
erty under any appropriation, much less one adequate to 
its fulfillment. So the only inquiry is whether a contract 
of lease is “authorized by law,” within the meaning of this 
statute. The authority contemplated by it must be one 
which “expressly or by necessary implication” authorizes the 
transaction in question. See Chase v. United States, 155 
U.S. 489, 502 (1894), holding that statutory authority to 
“establish post offices” does not give sanction to a contract 
for the lease of a building to be used as a post office. See 
also 15 Op. A.G. 235, 240 (1877). 

To render an opinion on the question as to whether either 
the Secretary of the Navy or the Secretary of the Interior 
is authorized by law to dispose of the shale deposits, the 
plant, and the related improvements, it is necessary to con- 
sider the extent of the authority of each with respect to 
the naval petroleum and the naval oil shale reserves. 

By an Executive order dated December 6, 1916, the Presi- 
dent ordered that 44,560 acres of public lands in the State 
of Colorado shall constitute Naval Oil Shale Reserve No. 1, 


* Rev. Stat. 3732, as amended, 41 U.S.C. 11. As the proposed 
lease would provide for a resumption of the experimental work in 
the extraction of synthetic liquid fuels, and would not provide a 
part of the fuel necessary for the Navy during the current year, 
the exception respecting a contract for fuel would not authorize the 
Secretary of the Navy to lease the plant and improvements. 
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Colorado No. 1, and “be held for the exclusive use or bene- 
fit of the United States Navy until this order is revoked by 
the President or Congress.” By an Executive order dated 
September 27, 1924, the President ordered that about 22,600 
additional acres of public lands lying within a strip two 
miles wide adjoining the eastern, southern, and western 
boundaries of the first Reserve shall be similarly held as 
Naval Oil Shale Reserve No. 3, Colorado No. 2, for the de- 
velopment of the first Reserve. The second Reserve was 
created primarily for the purpose of providing space in 
which operations might be carried on for the processing of 
shale rock from the first Reserve.” 

With reference to the authority of the Secretary of the 
Navy over the naval reserves the Department of the Navy 
has said: 

“The Executive orders creating the naval reserves said no 
more than that. the public lands embraced therein should 
be held for the exclusive use and benefit of the United States 
Navy. The Navy itself was not vested by the orders with 
any specific jurisdiction over the reserves nor authorized to 
perform any acts with respect thereto. Neither was there 
any legislation clothing the Navy with any powers in this 
regard.” 7 
The initial legislation doing so is found in the following 
proviso in an appropriation item in the act of June 4, 1920, 
making appropriations for the naval service for fiscal year 


“Provided, That the Secretary of the Navy is directed to 
take possession of all properties within the naval petroleum 
_Yeserves as are or may become subject to the control and 

use by the United States for naval purposes, * * *; to con- 
serve, develop, use, and operate the same in his discretion, 
directly or by contract, lease, or otherwise, and to use, store, 
exchange, or sell the oil and gas products thereof, and those 
from all royalty oil from lands in the naval reserves, for 
the benefit of the United States * * *.”?? For many years 


3S. Doc. No. 187, supra note 2, at 3-4. That Document also sum- 
marizes the other Executive orders creating the several naval petro- 
leum reserves. 

= 1d. 

341 Stat. 813. Problems arising from underground drainage 
from the naval petroleum reserves led to the inclusion of the pro 
viso. 8S. Doc. No. 187, supra note 2, at 9. 
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this proviso was a charter of the authority of the Secretary 
of the Navy over the various naval reserves. 

As far as is here material], the Mineral Lands Leasing Act 
of February 25, 1920, as amended by the act of March 4, 
1931, authorizes the Secretary of the Interior to enter into 
certain agreements with respect to oil and gas operations on 
the public lands.?> It was further amended in various re- 
spects by the act of August 21, 1935. Among the amend- 
ments is one providing that nothing in that amendatory act 
shall be construed as affecting lands within the borders of 
the naval petroleum reserves and naval oil shale reserves or 
agreements concerning operations thereunder or in relation 
to the same; but that the Secretary of the Navy, with the 
consent of the President is authorized to enter into agree- 
ments, such as those which the Secretary of the Interior is 
authorized to make respecting oil and gas operations on pub- 
lic lands which have not been withdrawn or reserved. 

By this amendment the Secretary of the Interior is denied 
authority to make agreements concerning operations on or 
in relation to lands within the borders of the naval petro- 
Jeum reserves and naval oil shale reserves. Accordingly, I 
am of the opinion that he is not authorized by law to make 
an agreement, leasing the shale deposits on Naval Oil Shale 
Reserves Nos. 1 and 3 to private industry. In view of this 
conclusion as to those deposits, it would seem to be unneces- 
sary to consider any question as to his authority to dispose 
by lease of the plant, or of the related improvements on the 
Reserves and on the rights-of-way across privately owned 
lands, which were constructed and acquired under his direc- 
tion under the Synthetic Liquid Fuels Act, supra.*® 

In 1937 and 1938, Congress was considering amendatory 
legislation to the 1920 naval petroleum reserve legislation. 
The legislative reports on the amendatory legislation pointed 
out that under existing law the Secretary of the Navy had 
already been vested with certain statutory authority over 
the naval petroleum reserves. They also stated: 

“Over the naval oil-shale reserves, the Secretary of the 
Navy has only jurisdiction under the Executive orders set- 


* 41 Stat. 437, 46 id. 1523, as amended, 30 U.S.C. 226. 

™ 49 Stat. 679, 80 U.S.C. 236a. 

™ See §4(2) of the act of October $1, 1951, 65 Stat. 709; S. Rept. 
No. 797, 82d Cong., Ist sess. 37 (1951). 
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ting them aside.” * 

When that amendatory legislation was initially reported 
to each House, it would have authorized the Secretary of the 
Navy inter alia to take possession also of the Government 
lands in the naval oil shale reserves, or of those in the other 
naval fuel reserves.” In the form, however, in which that 
amendatory legislation was approved as the act of June 30, 
1938, there was no such provision. Moreover, the jurisdic- 
tion of the Secretary of the Navy over the naval oil shale 
reserves is restricted by the inclusion therein of the follow- 
ing proviso: 

“Provided, That nothing herein contained shall be con- 
strued to permit the development, or operation of the naval 
oil-shale reserves.” * 

In 1944, while there were pending before Congress addi- 
tional amendments to the 1920 naval petroleum reserve legis- 
lation, as amended, supra, the Synthetic Liquid Fuels Act, 
supra, became law.” Shortly after that act was approved, 
the House Committee on Naval Affairs made its-report on 
the 1944 bill containing those additional amendments. The 
report states that: 





*"S. Rept. No. 317, 75th Cong., 1st sess. 4 (1937); H.R. Rept. No. 
2672, 75th Cong., 3d sess. 3 (1938). This statement indicates that in 
1937 and 1938 Congress did not regard the statutory authority con- 
ferred upon the Secretary of the Navy under the act of August 21, 
1935, supra note 24, to make certain agreements concerning oil and 
gas operations as applicable to such operations on or in relation to 
lands within the borders of the naval oil shale reserves. 

* 81 Cong. Rec. 3515 (1937) ; 83 id. 9627 (1938). In support of 
such an amendment it was suggested that it would be desirable that 
“the Navy Department’s jurisdiction and administrative authority 
over all lands reserved for the same purpose may be covered by the 
same laws,” and it was said that it would “enable the Navy Depart- 
ment to make definite plans for the best use of its oil-shale lands 
when, eventually, they must be used for the purpose for which they 
were set aside.” 8. Rept. No. 317, supra note 26, at 5. 

* 52 Stat. 1254. This proviso is now codified in 10 U.S.C. 7438. 

* With reference to the Synthetic Liquid Fuels Act the Department 
of the Navy made the following statement : 

“Promptly after the enactment of the new statute the Interior De- 
partment informed the Navy that the Bureau of Mines was planning 
to study the mining of shale rock and the extraction and refining of 
Shale oil. The inquiry was made as to whether or not the Navy 
would permit the use of the shale reserves for the construction and 
operation of experimental plants for this purpose, subject to Navy's 
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“The bill as originally drafted by the Navy Department 
placed the oil-shale reserves on a par with the petroleum 
reserves so far as the provisions of the act were concerned. 
The committee has, however, preferred to continue the spe- 
cific ban in the present act on any development and opera- 
tion, other than for experimental or research purposes, of 
the oil-shale reserves, mainly for the reason that it is the 
intention of the committee to deal with the shale reserves 
by separate legislation within the near future.” °° These 
amendments were approved as the act of June 17, 1944." 

Thereafter the Secretary of the Interior and the Acting 
Secretary of the Navy in an exchange of letters agreed that 
this statement justified a conclusion that the 1938 statutory 
ban on the development and operation of the naval oil shale 
reserves did not forbid their use for the erection and op- 
eration of demonstration facilities of the type contemplated 
by the Synthetic Liquid Fuels Act, supra. In accordance 
with that agreement, in his letter of August 12, 1944, the 
Acting Secretary of the Navy gave written consent to the 
Secretary of the Interior for the use of Naval Oil Shale 
Reserves Nos. 1 and 3 by the Bureau of Mines for this pur- 
pose, specifying that its plans should be subject to approval 
by the Department of the Navy. 

In 1938 Congress was of the view that the Secretary of 
the Navy then had only such authority with respect to 
the naval oil shale reserves as may be conferred upon him 
by the Executive orders reserving or withdrawing certain 
public lands for that purpose. At that time it laid aside 
the request of the Secretary of the Navy that there be 
conferred upon him the same statutory authority with re- 
spect to the naval oil shale reserves that he then had with 
respect to the naval petroleum reserves. There was not 
only laid aside his request, but simultaneously there was 


approval. The Navy Department replied on April 27, 1944, that it 
welcomed this proposal and would be glad to cooperate in the manner 
requested provided that its authority to permit such use of the shale 
reserves was made clear, either by the pending amendments to the 
1938 Act or by a ruling by the Attorney General under the existing 
law.” 8. Doc. No. 187, supra note 2, at 34-35. 

” H. R. Rept. No. 1529, 78th Cong., 2d sess. 9 (1944). 

“58 Stat. 280. The other provisions of the 1920 naval petroleum 
reserve legislation, as so amended, are now codified in 10 U.S.C. 
7421-7437. 
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imposed a specific statutory ban on the development or 
operation of the naval oil shale reserves.” 

In 1944 the Secretary of the Navy renewed his request 
for statutory authority with respect to the Government lands 
in the naval oil shale reserves. The above-quoted statement 
from a 1944 legislative report discloses that Congress de- 
liberately laid aside that renewed request, and that it plainly 
intended to continue in effect the 1938 statutory ban on 
the development or operation of the naval oil shale reserves." 

That statement contains a phrase which is indicative at 
most of an absence of objection to the use of the naval oil 
shale reserves “for experimental or research purposes.” 
When that phrase appeared in that report, the Synthetic 
Liquid Fuels Act, supra, had just become law. Indeed, as 
set forth earlier, it was already known to Congress that 
under the authority thereby conferred upon him, the Sec- 
retary of the Interior was negotiating with the Secretary 
of the Navy for the use of Naval Oil Shale Reserves Nos. 
1 and 3 for such purposes by a unit of the Department of 
the Interior. 

In any event the use of these Reserves by the Government 
“for experimental or research purposes” did not present a 
question as to the statutory restrictions on the disposal of 
public property, which limit its disposal to such as may 
be “authorized by law.” The proposal to lease the plant 
and improvements to a nongovernmental entity does, how- 
ever, raise that question. In the light of those restric- 
tions, 2 phrase “for experimental or research purposes” in 
a 1944 legislative report, indicating that the specific stat- 
utory ban on the development or operation of the naval oil 
shale reserves did not debar their use by the Government 





“This statement is reflected in the short title of the 1938 act, 
supra, which is entitled “An Act To amend the part of the Act en- 
titled ‘An Act making appropriations for the naval service for the 
fiscal year ending June 30, 1921, and for other purposes,’ approved 
June 4, 1920 (41 Stat. 813), relating to the conservation, care, cus- 
tody, protection, and operation of the naval petroleum and oil-shale 
reserves.” 

*The short title of the 1944 act is the same as that of the 1938 
act, supra note 32. Hence the short title of the 1944 act is also con- 
sistent with a legislative intent to continue in effect the 1938 statu- 
tory ban on the development and operation of the naval oil shale 
reserves. 
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for such purposes, cannot confer any authority of law upon 
the Secretary of the Navy to dispose of public property on 
the naval oil shale reserves, even for the purpose of con- 
ducting an experimental program in the extraction of syn- 
thetic liquid fuels from oil shale. 

It may be suggested that the Secretary of the Navy has 
authority of law to dispose of the public property on the 
naval oil shale reserves from such a provision of the 1938 
amendments to the naval petroleum reserve legislation, sw- 
pra as that which provides that citizens of another country, 
which does not extend a reciprocal privilege to American 
citizens to lease its public lands, shall not acquire or own 
any interest in or right to any benefit from any lease of 
land “in the naval petroleum or naval fuel reserves” at any 
time made under the provisions of the Mineral Lands Leas- 
ing Act of February 25, 1920, supra, or of the 1938 act.™ 
Likewise it may be suggested that the Secretary of the Navy 
has authority of law to dispose of the public property on 
the naval oil shale reserves from such a provision of the 
1938 amendments to the naval petroleum reserve legislation, 
supra, as that which provides that all moneys which may 
accrue under the 1938 act or the Mineral Lands Leasing Act 
of February 25, 1920, from lands “within the naval petro- 
leum reserves or other naval fuel reserves” on account of 
the petroleum products extracted therefrom shall be depos- 
ited in the Treasury of the United States as miscellaneous 
receipts; and that royalty products from leases of lands 
“within the naval petroleum reserves or other naval fuel 
reserves” under the authority of the 1938 amendments shall 
be paid in money or in kind as the Secretary of the Navy 
may elect.35 

The references to the “naval fuel reserves” and to “other 
naval fue] reserves” in the 1938 amendments to the naval 
petroleum reserve legislation, supra, may possibly be attrib- 
utable to the fact that, at an early stage in its legislative 
consideration, the bill in which such references were incor- 
porated would also have amended that legislation to author- 
ize and direct the Secretary of the Navy to take possession 
of the Government lands, not only in the naval petroleum 
reserves, but also in the naval oil shale reserves or in the 


* 52 Stat. 1254, 10 U.S.C. 7435. 
* 52 Stat. 1254, 10 U.S.C. 7433. 
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naval fuel reserves. When that bill was ultimately ap- 
proved as the 1938 act, supra, however, it did not grant him 
any such comparable authority over the Government lands 
in the latter classes of reserves. Nor can it be forgotten 
that in 1944 Congress again declined to grant him any stat- 
utory authority over the naval oil shale reserves or the naval 
fuel reserves comparable to that he has over the naval petro- 
leum reserves. 

To treat such references to “naval fuel reserves” or to 
“other naval fuel reserves” as authorizing the Secretary of 
the Navy to dispose by lease of the plant and related im- 
provements on Naval Oil Shale Reserves Nos. 1 and 38, it 
would be necessary to disregard the reiterated refusal of 
Congress to grant him any affirmative statutory authority 
over the naval oil shale reserves. Whenever they may do so, 
the provisions in which these references occur may become 
applicable to leases of Government lands in these reserves. 
In the absence of affirmative statutory authority in the Sec- 
retary of the Navy with respect to the naval oil shale re- 
serves, these references to “nava] fuel reserves” or to “other 
naval fuel reserves” cannot be deemed to constitute authority 
of law for him to dispose of the plant and related improve- 
ments on Naval Oil Shale Reserves Nos. 1 and 3 by lease to 
private industry. 

It will also be recalled that the Government has acquired 
rights-of-way across privately owned lands on which cer- 
tain roads and service lines have been constructed in connec- 
tion with the operation of the plant and related improve- 
ments on the reserved public lands in Nava] Oi] Shale Re- 
serves Nos. 1 and 3. Such acquired interests in lands must 
be distinguished from public domain lands. 

The words “public lands” are used to describe such as are 
subject to sale or other disposal-under genera] laws, and to 
which the rights of others have not attached. Newhall v. 
Sanger, 92 U.S. 761, 763 (1875) ; Bardon v. Northern Pacific 
_ Railroad Co., 145 U.S. 535, 588 (1891). The United States 

‘acquires lands to which the rights of others have previously 
attached in varied ways, such as by purchase, condemnation, 
or otherwise. Acquired lands are not part of the public 
domain, Rawson v. United States, 225 F. 2d 855, 857 (9th 
Cir. 1955) ; 40 Op. A.G. 9 (1941), and they are not, there- 
fore, subject to disposal under the public land laws. 
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For that reason the references to “naval fuel reserves” and 
to “other naval fuel reserves” in the 1938 amendments to the 
naval petroleum reserve legislation, supra, would not, in any 
event, be applicable to the rights-of-way across privately 
owned lands which the Government acquired in connection 
with the operation of the oi] shale demonstration facilities. 
Hence those references would not authorize the Secretary of 
the Navy to lease those rights-of-way which the Government 
has acquired and the improvements which it has made 
thereon in connection with the operation of those facilities. 

Accordingly, I am of the opinion that under the naval 
petroleum reserve legislation, supra, the statutory authority 
of the Secretary of the Navy to lease Government lands in 
the naval reserves is now limited to those in the naval petro- 
leum reserves; and that under that legislation he is not au- 
thorized to lease to a nongovernmental entity either the re- 
served or withdrawn public lands and the improvements 
thereon in Naval Oil Shale Reserves Nos. 1 and 3 or the 
related rights-of-way across privately owned lands and the 
improvements thereon. 

The Under Secretary also requests my opinion on a second 
question as to whether the Secretary of the Navy has pri- 
mary responsibility under law for the custody, maintenance, 
and administration of the facilities. As already set forth, 
under the Interior Department and Related Agencies Ap- 
propriation Act, 1958, supra, fnat Department is authorized 
to effect custodial-type maintenance of the facilities during 
fiscal year 1958. 

The Attorney General is authorized to render an opinion 
to the head of the Department of the Navy on certain ques- 
tions of law arising in the administration of his department. 
See Rev. Stat. 357, 5 U.S.C. 307. It has been the practice 
of the Attorneys General to refrain from giving opinions 
on questions which have not actually arisen in the adminis- 
tration of an executive department, or even on those which 
it is suggested may arise in the future. See, for example, 
33 Op. A.G. 90 (1922) ; 29 id. 99 (1911) ; 20 id. 440 (1892). 
As there does not appear to be any case pending before 
you on which your decision is required in the administra- 
tion of the Department of the Navy, I do not consider that 
I should express any views on any other matters respecting 
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the custody and administration of the facilities and im- 
provements. 

Finally, the Under Secretary also requests my opinion as 
to whether the jurisdiction over the plant facilities which 
may be vested in the Secretary of the Navy imposes on the 
latter the duty of taking the necessary action to effectuate 
the decision to lease them and the shale deposits for the 
purpose of conducting an experimental program in the extrac- 
tion of synthetic liquid fuels from oi] shale. I am of the 
opinion that at this juncture the third question does not 
present a question of law, but one of executive policy for 
resolution elsewhere within the executive branch. 

Since the questions which have been presented include at 
least one which is currently a matter of concern to the Sec- 
retary of the Interior under existing law, I am sending him 
a copy of this opinion. 

Sincerely yours, 
WILLIAM P. ROGERS. 





SECOND LIBERTY BOND ACT 


Section 20 of the Second Liberty Bond Act of September 24, 1917, 
ec. 56, 40 Stat. 288, as amended by the Public Debt Act of 1942, 
March 28, 1942, c. 205, section 3, 56 Stat. 189, authorizes the Secre- 
tary of the Treasury to issue at a discount current interest-bearing 
obligations of the United States pursuant to sections 1, 5 and 18 
of that act. The later authority provided by section 20 supersedes 
the more restricted authority conferred by sections 1, 5 and 18. 

May 1, 1958. 

THE SECRETARY OF THE TREASURY. 

My Dear Mr. Secretary: I have your letter of March 19, 
1958, in which you request my opinion regarding your au- 
thority to issue at a discount current interest-bearing obli- 
gations of the United States pursuant to sections 1, 5, and 
18 of the Second Liberty Bond Act, as amended. You state 
that while this has not been done heretofore, you concur in 
the opinion of your General Counsel, which accompanies 
your letter, that it is authorized by section 20 of the Second 
Liberty Bond Act. 

Section 1 of the Second Liberty Bond Act of September 
24, 1917, 40 Stat. 288, as amended, 31 U.S.C. 752, authorizes 
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the Secretary of the Treasury, with the approval of the 
President, to borrow on the credit of the United States for 
the purposes specified such sum or sums as in his judgment 
may be necessary and to issue therefor bonds of the United 
States. The section further provides that the bonds shall be 
subject to a “rate or rates of interest, not exceeding 414 
per centum per annum, and shall * * * first-be offered at not 
less than par.” Section 5 of the act, 40 Stat. 290, as amended, 
31 U.S.C. 754, authorizes the Secretary to borrow on the 
credit of the United States for the purposes specified, and 
to issue therefor certificates of indebtedness of the United 
States “at not less than par (except as provided in section 
20 of this Act, as amended) and at such rate or rates of 
interest, payable at such time or times as he may prescribe.” 
Similarly, section 18 of the act, 40 Stat. 1309, as amended, 
31 U.S.C. 753, authorizes the issuance of notes of the United 
States “at not less than par (except as provided in section 
20 of this Act, as amended) * * *, and at such rate or rates 
of interest, as the Secretary of the Treasury may pre- 
scribe * x 5 ed 

Section 20 of the Second Liberty Bond Act, as amended 
by section 3 of the Public Debt Act of 1942, 56 Stat. 189, 31 
U.S.C. 754b, provides that obligations authorized by sections 
1, 5, and 18 “may be issued on an interest-bearing basis, on 
a, discount basis, or on a combination interest-bearing and 
discount basis, at such price or prices and with interest 
computed in such manner and payable at such time or times 
as the Secretary of the Treasury may prescribe,” and that 
the decision of the Secretary with respect to any such issue 
“shall be final.” I agree with the conclusion of your General 
Counsel that the plain language of section 20 authorizes 
the issuance of current interest-bearing Treasury obligations 
at less than par. I should add, however, that this opinion 
is restricted to the question of your legal authority and 
should not be taken as in any way passing upon questions 
of policy that may be involved. 

The later authority provided by section 20 obviously 
supersedes the more restricted authority conferred by sec- 
tions 1, 5, and 18. There is no way of reconciling the 
statutes. It 1s impossible to give simultaneous effect to the 
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par requirements of sections 1, 5, and 18 and to the per- 
missive authority conferred upon the Secretary of the Treas- 
ury by section 20 to issue obligations on a discount basis. 
Therefore, the latter must be deemed as controlling. See 
Wood v. United States, 16 Pet. 342, 362; United States v. 
Tynen, 11 Wall. 88, 92; United States v. Borden Co., 308 
U.S. 188, 198-199. Moreover, the language of section 20, 
expressly providing that obligations may be issued on a 
combination interest-bearing and discount basis, makes it 
clear that the par requirements of sections 1, 5, and 18 can- 
not be regarded as precluding current rates of interest on 
obligations issued at a discount. 

Nor is any doubt occasioned by the fact that the par re- 
quirements of sections 5 and 18, but not of section 1, are 
expressly made subject to the provisions of section 20. Sec- 
tion 20 was originally added to the Second Liberty Bond 
Act by the Gold Reserve Act of 1934. Act of January 30, 
1934, c. 6, section 14(a) (4), 48 Stat. 343. It then permitted 
the Secretary of the Treasury to issue on a discount basis 
only obligations maturing not more than one year from the 
date of issue. As pointed out by your General Counsel, the 
authority provided by section 20 in its original form did 
not apply to Treasury bonds since they have always had a 
maturity date m excess of one year. Sections 5 and 18 were 
amended in 1935 by the act of February 4, 1935, 49 Stat. 20, 
merely to reflect the fact that certificates of indebtedness 
and notes could be issued on a discount basis if they carried 
maturity dates not in excess of one year. This was accom- 
plished by the inclusion of the phrase in each of those sec- 
tions, “except as provided in section 20 of this Act, as 
amended.” There was no reason to include similar language 
in section 1 since Treasury bonds did not carry maturity 
dates not in excess of one year. In light of the broad over- 
riding amendment. of section 20 in 1942, which covers not 
only obligations authorized by section 1 but also those au- 
thorized by sections 5 and 18, the excepting language of the 
latter sections carried no further significance and is now 
superfluous. 

An examination of the pertinent legislative history of the 
statutes involved discloses nothing to detract from the con- 
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clusions stated above. It is assumed that Congress, in enact- 
ing these laws, was familiar with the general statutory back- 
ground governing the sale of public securities. The legis- 
latures of some jurisdictions by general or special statute 
forbid the sale of public securities at less than par; others 
permit a sale below par. See Note, 91 ALR 7 (1934), as 
supplemented by Note, 162 ALR 396 (1946); McQuiullin, 
Municipal Corporations (3d ed., 1950) section 43.67. It has 
been said that statutes of the former kind are directed 
against careless and extravagant practices on the part of the 
officers having charge of the sale of the securities, and are 
intended to insure the taxpayers that they will not have to 
repay any more than they can get. 91 ALR, supra, at 8; 
and see, Arkansas Foundry Co. v. Stanley, 150 Ark. 127, 
133 (1921) ; Vhler v. City of Olympia, 87 Wash. 1, 10 (1915). 
There was no particular discussion in the legislative pro- 
ceedings concerning the provisions in sections 1, 5, and 18 of 
the Second Liberty Bond Act requiring a sale of obligations 
at. not less than par. In connection with another part of 
the act one member of the House argued that to permit 
the sale of Government obligations at a discount “is a mis- 
take and will seriously impair the Government credit.” 55 
Cong. Rec. 6680. Another member of the House supported 
the par limitation as necessary in order to avoid the effects 
of the “unlimited power” conferred upon the Secretary of 
the Treasury during the Civil War. /d., 6687. See, also 
H. Repts. Nos. 132, 156, 65th Cong., 1st sess. Apparently 
Congress merely followed in this regard the similar limita- 
tion provided by section 33 of the act of June 13, 1898, to 
finance the war with Spain. 30 Stat. 467. 

However, whether or not to require the sale of public 
securities at not less than par is solely a matter of legislative 
choice. In the absence of express statutory provision for- 
bidding sales at a discount, the weight of authority is said 
to permit such a method. See Note 91 ALR, supra, at 9; 
Stone v. City of Hobbs, 54 N. Mex. 237, 242 (1950) ; Kzernan 
v. City of Portland, 61 Oreg. 398, 401 (1912). In 1934, in 
the Gold Reserve Act, supra, Congress, adding section 20 of 
the Second Liberty Bond Act, expressly authorized the sale 
of short term obligations on a discount basis. Representa- 
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tive Somers, chairman of the committee sponsoring the 
legislation, stated merely that the purpose of section 20 was 
to give the Secretary of the Treasury “a more flexible con- 
trol over the currency and financial condition of the 
country * * *.” 78 Cong. Rec. 1011. There is no further 
explanation in the legislative history of the act. See H. 
Rept. No. 292; S. Rept. No. 201, 73d Cong., 2d sess. 

The Public Debt Act of 1942, section 3 of which amended 
section 20 of the Second Liberty Bond Act to authorize the 
Secretary of the Treasury to sel] obligations on a discount 
basis or on a combination interest-bearing and discount 
basis, was the subject of rather extensive hearings before the 
House Committee on Ways and Means and the Senate Com- 
mittee on Finance. 77th Cong., 2d sess., Hearings (un- 
revised) before the House Committee on Ways and Means 
on H.R. 6691 (Public Debt Act of 1942); Hearings before 
the Senate Committee on Finance on H.R. 6691. Secre- 
tary of the Treasury Morgenthau stated that one of the 
purposes of the bill was to “provide(s) greater flexibility 
to enable the Treasury to conduct its war-financing opera- 
tions.” House hearings, supra. 1. He went on to explain 
that the proposal to amend section 20 was in order to permit 
greater leeway in marketing securities (7d. 4-5) : 

“The Secretary of the Treasury would be authorized to 
issue Treasury marketable securities on a discount basis or 
on a combination interest-bearing and discount basis. At 
the present time we have authority to issue regular market- 
nble securities on a discount basis only 1f the maturity date 
is not more than 1 year after their date of issuance. We 
also have authority to issue savings bonds on a discount 
basis. But this additional authority would give the Treas- 
ury more flexibility and permit it to design its issues to con- 
form more closely to the investment requirements of par- 
ticular classes of purchasers. 

“Now, we can sell a 1-year note, say for $99, but if we 
wanted to sell a 5-yeur note for $99, under the present. law 
we could not, and we might want to. We might be able to 
finance at 1 more reasonable rate, and it is to give us this 
additional flexibility that we are asking for the change at 
this time.” 


362 Second Liberty Bond .Act 


The chairman of the committee (Representative Dough- 
ton) asked whether the Secretary thought the amendment. 
would be “helpful in marketing securities.” Jd., 5. The 
Secretary replied (/b2d.) : 

“We think it gives a little more leeway and we might 
want to sell a 5-year note or we might. want to sell a 10-year 
bond on a discount basis; but. under the present law, we are 
limited to selling at below par securities maturing up to 1 
year, except in the case of Defense Savings bonds. 

“We think it would be helpful, as we borrow more and 
more money, we will have to have more ways of pricing our 
securities to make them attractive to the investor.” 

The House committee, reporting favorably on the bill, 
stated that the Treasury Department. needed broader author- 
ity in the marketing of securities, and accordingly the bill 
provided that bonds and other obligations authorized by the 
Second Liberty Bond Act could be issued on “an interest- 
bearing basis, on a discount basis, or on a combined interest-- 
bearing and discount basis.” H. Rept. No. 1876, 77th Cong., 
Od sess., p. 2. The report of the Senate Committee on Fi- 
nance was of a similar tenor. S. Rept. No. 1173, 77th Cong., 
2d sess., p. 2. To the same effect were the remarks of Repre- 
sentative Doughton on the floor of the House. <As he put it, 
the bill gave the Secretary of the Treasury “flexibility so 
that he may issue securities either on an interest-bearing 
basis or a discount basis or both, as he finds it to the ad- 
vantage of the Treasury.” 88 Cong. Rec. 2184. 

I find nothing either in the language of the statutes under 
consideration or their legislative history to suggest any in- 
tention on the part of the Congress that, despite the plain 
words of section 20 of the Second Liberty Bond Act, as 
amended, the not-less-than par requirements of sections 1, 
5, and 18 of the act shall apply to the sale of the obligations 
authorized by those sections. It is apparent from the above 
review of the legislative history of section 20 that Congress 
believed it. desirable in the publie interest. to relax the not- 
less-than par requirement and to permit the sale of obliga- 
tions on a discount. basis or on a combination interest-bearing 
and discount basis within the sound judgment of the Secre- 
tary of the Treasury. This legislative intention is expressed 
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in section 20 in clear and unambiguous language which leaves 
no doubt as to the scope of the authority conferred upon the 
Secretary. I conclude, therefore, that you possess the au- 
thority as you see fit to dispose of obligations issued pursuant 
to the provisions of sections 1, 5, and 18 of the Second 
Liberty Bond Act in accordance with the provisions of sec- 
tion 20 of that act. : 
Sincerely, 


WILLIAM P. ROGERS. 


MERCHANT MARINBE ACT, 1936—SHIP MORTGAGE AND LOAN 
INSURANCBE—FAITH AND CREDIT OF THE UNITED STATES 


A contract of insurance entered into by the Secretary of Commerce, 
pursuant to title XI of the Merchant Marine Act, 1936 (June 29, 
1986, c. 858, 49 Stat. 1985), as amended (September 3, 1954, c. 1265; 
68 Stat. 1265; August 7, 1956, c. 1026, 70 Stat. 1087, 46 U. S. C. 1271, 
et seg.), to insure the interest on and unpaid balance of the prin- 
cipal of a ship mortgage or loan establishes a valid and binding 
obligation of the United States. The faith of the United States is 
pledged to the payment of such obligation in the same terms its 
faith has been pledged to the payment of its interest-bearing 
obligations. | 

There is no distinction between a pledge of the faith of the United 
States and a pledge of its credit. No distinction has been estab- 
lished among valid general obligations of the United States depend- 
ing upon whether or not an obligation is accompanied by a pledge 
of faith or credit, and no legal priority is afforded obligations ac- 
companied by such a pledge over those not so accompanied. 

The necessity for appropriations to meet insurance obligations in- 
curred under title XI does not lessen the obligation or the pledge 
of faith which evidences it. 


May 20, 1958. 
THe SECRETARY OF COMMERCE. 

My Dear Mr. Secretary: This is in response to Acting 
Secretary Rothschild’s letter of April 7, 1958, requesting my 
opinion upon a number of questions relating to ship mortgage 
and loan insurance under title XI of the Merchant Marine 
Act, 1936, as amended (68 Stat. 1267; 70 Stat. 1087; 46 
U. S. C. 1271, et seq.). 

Title XI is a measure to encourage the private financing 
of merchant vessel construction. It provides authority for 
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the United States, acting through the Secretary of Com- 
merce, to insure the interest on and the unpaid balance of 
the principal of privately issued mortgages and loans made 
to finance the construction, reconstruction, reconditioning, 
or, in certain cases, the purchase, of vessels. Subsections (a) 
and (b) of section 1104 of the act (46 U. S. C. 1274) set 
forth the types of mortgages and loans which may be in- 
sured, impose limitations on the percentage of a loan or 
mortgage which may be insired, prescribe the range of 
interest to be charged and maturity dates, and detail other 
matters relating to the conditions under which insurance 
may be issued. 

Section 1109 authorizes that there “be appropriated the 
sum of $1,000,000 and such further sums as may be necessary 
to carry out the provisions of this title” (46 U. S. C. 1279), 
and section 1102 creates a Federal Ship Mortgage Insurance 
Fund to be used by the Secretary of Commerce as a revolv- 
ing fund for the purpose of carrying out the provisions of 
title XI (46 U.S. C. 1272). The section also provides that 
there shal] be allocated to the fund “the sum of $1,000,000 
out of funds made available to the Secretary of Commerce 
under the appropriation authorized by section 1109.” Moneys 
in the fund are to be deposited in the Treasury “to the credit 
of the fund or invested in bonds or other obligations of, or 
guaranteed as to principal and interest by, the United States.” 
Subsection (d) of section 1104 authorizes the Secretary to 
fix premium charges for the insurance of mortgages and 
loans, and subsection (e) authorizes him to make certain 
service charges relating to investigations of applications for 
insurance and the like. Subsection (f) provides that all 
moneys received under title XI shall be deposited in the 
fund. (46 U.S.C. 1274). 

Subsections (a) and (b) of section 1103 (46 U.S. C. 1278) 
authorize the Secretary of Commerce “to insure as herein- 
after provided the interest on and the unpaid balance of the 
principal of, any” mortgage or loan “which is eligible for 
insurance as hereinafter provided.” Subsection (e) limits 
the aggregate unpaid principal amount of mortgages and 
loans outstanding at any one time to $1,000,000,000. 

Subsection (d) of section 1103 provides: 

“The faith of the United States is solemnly pledged to the 
payment of interest on and the unpaid balance of the prin- 
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cipal amount of each mortgage and loan insured under this 
title.’ And subsection (e) of section 1105 provides: 

“Any contract or commitment of insurance entered into 
by the Secretary of Commerce under the provisions of this 
title shall not be terminated, canceled, or otherwise revoked 
for any reason, except as provided in section 1105 of this 
title; and shall be conclusive evidence that the mortgage 
or loan complies fully with the provisions of this title and 
of the approval of the principal amount, interest rate, and 
all other terms of the mortgage or loan and of the mortgagor 
or borrower and of the mortgagee or lender; and any con- 
tract or commitment of insurance so entered into shall be 
incontestable from the date as of which such contract or com- 
mitment is entered into, except for fraud, duress, or mutual 
mistake of fact.” (46 U.S. C. 1275 (e) ). 

The questions as to which my opinion has been requested 
are: 

‘1, Are contracts of insurance of mortgages and loans by 
the United States, made in conformance with the provisions 
of Title XI of the Merchant Marine Act, 1936, as amended, 
valid and binding upon the United States, and has the faith 
of the United States been solemnly pledged to the payment 
of interest on and the unpaid balance of the principal amount 
of mortgages and loans insured thereby in the same terms 
as its faith has been pledged to the payment of its interest- 
bearing obligations ? 

“2. Is there any distinction between the statutory pledge 
of the ‘faith’ of the United States to the payment of interest 
on and unpaid balance of the principal amount of mortgages 
and loans insured pursuant to Title XI and a pledge of the 
full faith and credit of the United States to such payment ? 

“3. Does the necessity for affirmative Congressional action 
to provide insurance funds lessen the statutory pledge?” 


I 


The matters involved in the first question appear to be 
indistinguishable in principle from those considered in 41 
Op. A.G. 138 and the answer to both parts of the question 
clearly must be in the affirmative. That opinion dealt with 


*8ubsection (a) of section 1105 specifies the circumstances under 
which the Secretary of Commerce may terminate a contract of insur- 
ance upon the default of a mortgagor or borrower. 
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the obligation of the United States arising from contracts 
entered into between the Public Housing Administration 
and certain local housing agencies. In the contracts the 
Public Housing Administration agreed to make annual con- 
tributions for the purpose of servicing bonds issued by the 
local housing agencies. Such contracts were authorized by 
the United States Housing Act of 1937, as amended (42 
U. S. C. 1401, et seq.). The opinion concluded that the 
authorizing act was constitutional and that each such con- 
tract. created “a valid and binding obligation of the United 
States.” The opinion also noted that section 10 (e) of the 
act (42 U.S. C. 1410 (e)) pledges “the faith of the United 
States” to payment of annual contributions in language 
identical with the pledge of faith contained in R. S. 3693 
(31 U. S. C. 731) to payment of the interest-bearing obli- 
gations of the United States, and stated it would be appro- 
priate to conclude that Congress intended to place the two 
types of obligations on a similar footing. 

The aims of the Merchant Marine Act, 1936, as set forth in 
section 1 (46 U. S. C. 1101), are to foster the merchant 
marine for the purposes of national defense and the devel- 
opment of the foreign and domestic commerce of the United 
States. Legislation such as title XI, designed to encourage 
the private financing of merchant vessels for such purposes, 
is, without doubt, within the powers conferred upon Con- 
gress by Article I, Section 8, of the Constitution, to regulate 
_ Interstate and foreign commerce, to provide and maintain 
a Navy, and to make all laws necessary and proper for carry- 
ing the powers enumerated in the section into execution. 

It has been stated that “the right to make binding obliga- 
tions is a competence attaching to sovereignty.” Perry v. 
United States, 294 U.S. 330, 353. Authority to assume obli- 
gations is also implicit in the powers conferred upon Con- 
gress by Article I, Section 8, of the Constitution “to pay the 
Debts” and “borrow Money on the credit of the United 
States.” 37 Op. A.G. 241, 247 (1933); 41 Op. 138, supra. 
In addition, the “power to expend necessarily includes the 
power to assume contractual obligations to pay money, 
and contingent obligations are as much within the power 
as are absolute promises.” 38 Op. A. G. 258, 272 (1935). 
And “Congress may create or use such agencies, * * *, as 
it may deem appropriate to aid in carrying into execution 
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any of the powers which the Constitution confers upon 
Congress.” 37 Op. A.G., supra, at 245; 41 Op. 138, supra. 
Thus Congress has the power to assume obligations on behalf 
of the United States and may delegate that power. 

In the instant case title XI of the Merchant Marine Act, 
1936, as amended, has clearly delegated to the Secretary of 
Commerce authority to obligate the United States by con- 
tract. Section 1103 authorizes the Secretary of Commerce 
“to insure” loans and mortgages, and section 1105 (e) indi- 
cates that the obligation incurred as a result of the issuance 
of such insurance shall be evidenced by a “contract or com- 
mitment of insurance entered into by the Secretary of Com- 
merce.” That section also manifests an intention that the 
United States be bound by any contract or commitment of 
Insurance entered into by the Secretary of Commerce pur- 
suant to title XI, for it provides that such contracts or 
commitments shall be incontestable “except for fraud, duress, 
or mutual mistake of fact” and “shall not be terminated, 
‘cancelled, or otherwise revoked for any reason, except as 
- provided in section 1105 * * *.” Such insurance contracts 
would be “legal obligations of the same dignity as other con- 
tracts of the United States and possess the same legal inci- 
dents.” Lynch v. United States, 292 U. S. 571, 576. It 
would, therefore, follow that contracts of insurance entered 
into in accordance with the title would establish a valid and 
binding obligation of the United States. 

R. S. 3693 provides that: 

“The faith of the United States is solemnly pledged to 
the payment in coin or its equivalent * * * of all the interest- 
bearing obligations of the United States, except * * *.” 

The imitial words of this provision, “The faith of the 
United States is solemnly pledged to the payment,” are iden- 
tical with the initial words of section 1103 (d) of the Mer- 
chant Marine Act, 1936, as amended. It is, therefore, appro- 
priate to conclude that Congress intended to place the obliga- 
tions assumed by the United States under a contract of 
insurance pursuant to title XI on a parity with the obligation 
which it assumes with respect to its interest-bearing obliga- 
~ tions. See 41 Op. 138, supra. 


II 


It appears from the Acting Secretary’s letter of April 7, 
1958, that the second question has been raised because in 
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some instances State laws limit the investment of certain 
funds to obligations to the payment of which the “faith and 
credit” of the United States are pledged.? In the instant case 
only the “faith” of the United States is pledged to the pay- 
ment of interest on and the unpaid balance of the principal 
of mortgages and loans insured under title XI. Accordingly, 
the question arises whether any distinction exists between 
a pledge of the faith of the United States and a pledge of 
its credit. 

Obviously, the interpretation of State statutes of the type 
referred to is a matter for the State courts and officials in- 
volved, and I do not undertake to express an opinion as to 
the meaning of any such statute. However, I do conclude 
that the binding nature and validity of the obligation of 
the United States here involved would not be affected by 
the addition of any language expressly pledging the credit 
of the United States. Conversely, the omission of such lan- 
guage is similarly without effect. 

So far as I am aware, language pledging “the faith of the 
United States” to the payment of an obligation appears 
in only three statutes: R. S. 3693, section 10 (e) of the 
United States Housing Act of 1937, as amended, and sec- 
tion 1103 (d) of the Merchant Marine Act, 1936, as amended. 
Although the phrase has not been judicially construed, its 
purpose—an intent to recognize an obligation of the United 
States—was clearly spelled out when it was first used by 
Congress. R.S. 3693 was derived from the act of March 18, 
1869 (16 Stat. 1), which, as enacted, read: “That in 
order to remove any doubt as to the purpose of the 
government to discharge all just obligations to the public 
creditors, * * *, it is hereby provided and declared that the 
faith of the United States is solemnly pledged to the pay- 
ment * * .” 

A pledge of the credit of the United States in the context 
of contractual liability has no different purpose. It, too, 
merely recognizes the obligation of the United States. In 
Perry v. United States, 294 U. S. 330, 351, Chief Justice 
Hughes equated a pledge of the credit of the United States 





7An example of such a statute may be found in section 98 (3) of 
the State Finance Law of New York which authorizes the State comp- 
troller to invest State funds in “Obligations for the payment of which 
the faith and credit of the United States or of this state are pledged.” 
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with a pledge of its faith. He stated that a pledge of the 
credit of the United States is “the highest assurance the Gov- 
ernment can give, its plighted faith.” I would, therefore, 
regard the addition of a pledge of the credit of the United 
States to its pledge of faith as merely redundant. 

I do not wish to convey the impression in this discussion 
that I believe there to be an order of solemnity of valid gen- 
eral obligations of the United States or that some kind of 
legal priority is afforded those contracted pursuant to a 
pledge of faith or credit over those not accompanied by such 
a pledge. Conceivably, Congress may establish such distinc- 
tions, and it sometimes expressly disclaims general liability.* 
I am, however, unaware of any authority supporting a dis- 
tinction between general obligations of the United States in 
the absence of such congressional action. 

Although the legislative history is unenlightening in this 
respect, it 1s my view under all the circumstances that the 
“pledge of faith” language was inserted in section 1103 (d) 
in order to make it clear that any insurance obligation validly 
incurred under title XI will be a general obligation of the 
United States. Its purpose appears to have been to negate 
any possible implication that the obligation of the United 
States would be limited to whatever amount might be in the 
Federal Ship Mortgage Insurance Fund at any particular 
time.* It does not, however, follow that the insurance ob- 
ligations incurred under title XI have any preference over 
other general obligations of the United States. 


III 


In view of the fact that there is ordinarily apt to be a dis- 
parity between the amount of insurance outstanding and 


*For example, section 306 (b) of the National Housing Act, as 
amended (12 U. 8. C. 1721 (b)), authorizes the Federal National 
Mortgage Association to issue obligations, but requires it to insert 
appropriate language in all such obligations clearly indicating that 
they “are not guaranteed by the United States and do not constitute 
a debt or obligation of the United States or of any agency or in- 
strumentality thereof other than the Association.” 

* Such an implication would appear to be unwarranted in any event 
since section 1103 (e) limits the aggregate unpaid principal amount 
of insured mortgages and loans outstanding at any one time to 
$1,000,000,000, while section 1102 allocates only $1,000,000 to the fund. 
Further, since the fund is a revolving fund, the amount in it would 
vary from time to time. 
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the money in the fund, appropriations may be necessary from 
time to time to meet insurance obligations incurred pursuant 
to title XI. Such appropriations are authorized by section 
1109. The necessity for appropriations does not lessen the 
obligation of the United States under insurance contracts 
or the pledge of faith which evidences that obligation. It 
is established that “where the right of compensation exists 
the failure to make an appropriation therefor will not in 
itself deny the right.” Ralston v. United States, 91 Ct. Cls. 
91, 96 (1940), certiorari denied 311 U.S. 687. If, as in this 
case, the existence of an appropriation is not a condition of 
or limitation on the authority of an officer to contract on 
behalf of the United States, the need for appropriations to 
meet an obligation incurred under the contract does not 
affect the existence or validity of the obligation. Nor is it 
without precedent for Congress to authorize obligations to 
be incurred which will have to be met by future appropria- 
tions. Thus, it was held in 41 Op. A.G. 138, supra, that 
a contract entered into pursuant to the United States Hous- 
ing Act, as amended, to pay annual contributions is valid 
and binding upon the United States. Nevertheless, it is clear 
that the obligation incurred under such a contract is to be 
met by future appropriations. Section 10 (6) of that act 
expressly authorizes there “to be appropriated in each fiscal 
year” the amounts necessary to provide for annual contri- 
butions payments. 
Sincerely, 
WILLIAM P. ROGERS. 


VETERANS’ BENEFITS AND PENSIONS—EFFECT OF STATE 
COMMUNITY PROPERTY LAWS 


Under Veterans’ Regulation No. 1 (a), part ITI, par. II (a), now 
superseded by the Veterans’ Benefits Act of 1957, June 17, 1957, sec- 
tion 422, 71 Stat. 106 (88 U. 8. C. 2211 (b), 2422 (a)), which 
provided that a non-service-connected disability pension should not 
be paid to any married veteran “whose annual income exceeds $2,700,” 
the Veterans’ Administration has properly considered the entire 
annual civil service retirement annuity of a veteran as his “income,” 
notwithstanding the fact that he resides in California, a community 
property State and, under State law, half of the income is that of 
the veteran’s wife. 
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To determine the meaning of “income” in the Federal statute by re- 
sorting to the State community property law would necessitate a 
departure from consistent past interpretations by the Veterans’ 
Administration. Such uniform administrative interpretation of a 
statute, coupled with congressional acquiescence, is clearly entitled 
to great weight. 

The grant of a veteran’s pension is a matter of congressional bounty, 
and the relationship of Congress to the Armed Forces is distinctly 
Federal in character. Application of the State community property 
law would result in granting a pension to one veteran and denying 
it to another merely because they live in different States. No reason 
exists to believe that Congress ever intended any such unequal 
interpretation of the pension law; therefore, application of the 
State law here would not be warranted. 


NovEMBER 18, 1958. 
The Honoras_e SUMNER G. WHITTIER, 
Administrator of Veterans’ Affairs. 

Dear Sir: I have your request of October 14, 1958, made 
pursuant to section 211 (b) of the Veterans’ Benefits Act of 
1957 (71 Stat. 92, 38 U.S. C. 2211 (b)), for my opinion on 
a question arising from the pension claim of Noel A. Burkey. 
The question is whether, in determining Mr. Burkey’s eligi- 
bility for a non-service-connected disability pension in 1955, 
his entire civil service retirement annuity for that year is to 
be considered his income under Veterans’ Regulation 1 (a), 
part ITI, par. II (a), 38 U. S. C. Chapter 12A (1952 Ed.) 
which provided that such pension shall not be paid to any 
married person “whose annual income exceeds $2,700.” I 
assume, without deciding, that such an annuity is properly 
considered as “income,” the only question asked being 
whether the amount of income is reduced by one-half because 
Mr. Burkey lives in a community property State. 

Mr. Burkey’s retirement annuity in 1955 was $3,244. The 
General Counsel of the Veterans’ Administration is of the 
opinion that the entire annuity is income to Mr. Burkey 
within the annual income limitation, and the Board of Vet- 


*Por. II (a) provided, “Payment of pension provided by part III 
shall not be made to any unmarried person whose annual income 
exceeds $1,400 or to any married person or any person with minor 
children whose annual income exceeds $2,700." It may be noted that 
the same income limitation then contained in part III, par. II (a) of 
Veterans’ Regulation 1 (a) has now been restated in essentially the 
same language in section 422 (a) of the Veterans’ Benefits Act of 1957, 
71 Stat. 106, 38 U. 8. C. 2422 (a). 
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erans Appeals, in denying an appeal from a decision of the 
Los Angeles regional office, has disallowed Mr. Burkey’s 
claim for a pension on the basis of the General Counsel’s 
opinion. It thus rejected the claimant’s position that since 
California, where he resides, is a community property State, 
half of the annuity of $3,244 was the income of Mrs. Burkey 
and could not be charged to her husband so as to put him over 
the $2,700 income limitation. While the question is not 
entirely free of doubt, the view of the General Counsel is 
consistent with the purpose of the statute and long adminis- 
trative practice. My predecessors have accorded great 
weight to the consistent interpretation of the agency entrusted 
with the responsibility of administration. See 35 Op. A. G. 
385 ; 37 Op. A. G. 87. With that consideration in mind, and 
for the reasons set forth below, the answer to your question ? 
is “yes.” 

The essential problem is whether or not the law of the 
State of California with respect to the community property 
of husbands and wives is to be applied in defining the term 
“annual income.” Under California law, the respective in- 
terests of husband and wife in community property are “pres- 
ent, existing and equal interests under the management and 
control of the husband,” (The Civil Code, section 161a) ; 
all property, with exceptions not relevant here, acquired 
after marriage by either husband or wife, or both, is com- 
munity property (The Civil Code, section 164) ; the husband 
has the management and control of the community personal 
property with absolute power of disposition, other than testa- 
mentary, and subject to certain limitations (The Civil Code, 
section 172). Ithink it may be assumed, as the claimant has 
urged,® that one half of his retirement annuity was the in- 
come and property of his wife under California law. United 
States v. Malcolm, 282 U. S. 792; Estate of Perryman, 133. 


*The exact language of your question was, “Is the Civil Service 
retirement annuity which is being paid to the veteran ‘income’ within 
the annual income limitations applicable under existing statutes to 
pensions?” 

*In addition to an opinion given by the General Counsel of the 
Veterans’ Administration to the Board of Veterans’ Appeals, the Gen- 
eral Counsel’s supplemental opinion to the Administrator, and the 
appeal memorandum of the claimant, all submitted to me by the 
Administrator, I have also considered a “Supplemental Brief With 
Additional Authorities” submitted to me on behalf of the claimant. 
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Cal. App. 2d 1, 283 P. 2d 298 (1955) ; Crossan v. Crossan, 35 
Cal. App. 2d 39, 94 P. 2d 609 (1939). 

It is the claimant’s position that the word “income” as a 
matter of “legal necessity” must have reference to State law 
unless Congress by “positive legislation” has given it some 
different meaning. Since no language in the statute in terms 
requires that a different meaning be given than that afforded 
by State law, it therefore follows, in his view of the matter, 
that the Veterans’ Administration is attempting, by an ad- 
ministrative construction beyond its powers, to rewrite the 
plain language of the statutory provision. The result, he 
contends, is to convert into income of the claimant what is in 
law and fact his wife’s income. 

This position is not without force, particularly in the light 
of United States v. Malcolm, 282 U. S. 792, holding, upon 
the authority and reasoning of Poe v. Seaborn, 282 U.S. 101, 
that the wife has such an interest in the community income 
in California that she should separately report and pay in- 
come tax on one-half of such income. The Court rejected 
the Collector’s contention that all the income in the husband’s 
name should be charged to the husband. As is the case here, 
the Federal income tax statute did not define income, and 
the Court there turned to the law of the State for a solution. 

The claimant’s conclusion that the Veterans’ Administra- 
tion is improperly changing the terms of an unambiguous 
statute in attributing to his income the entirety of his re- 
tirement annuity, of course depends upon his basic premise 
that the silence of the Federal statute requires resort to State 
law to determine the meaning of the term “income.” For 
the Federal law could not be said to contain a clear directive 
to treat half of the retirement annuity as the income of the 
claimant’s wife unless it were first assumed or determined 
that State law was to be applied in construing the Federal 
statute. However, I cannot accept the claimant’s basic 


* The annual income limitation, even prior to its revision as 38 U. S. C. 
2422 (a) in the Veterans’ Benefits Act of 1957, was a congressional 
enactment, although contained in a “Regulation.” Veterans’ Regula- 
tion No. 1 (a) was originally promulgated by the President in 1933, 
pursuant to Public Law No. 2, 73d Congress. (Executive Order No. 
6156, June 6, 1933.) Subsequent changes in it and related provisions 
were by statute, the latest change in it prior to the 1957 amendment 
being that of 1952, 66 Stat. 91, when the income limitations for both 
unmarried and married veterans were raised. 


374 Veterans’ Benefits and Pensions 


premise that the failure of Congress to define “annual in- 
come” or to declare that State law should not be applied, is 
to be taken as an instruction to apply State law. 

The Supreme Court has held, in interpreting another 
statute enacted by Congress in the exercise of its plenary 
powers—the Federal income tax statute—that “State law 
may control only when the federal taxing act, by express 
language or necessary implication, makes its own operation 
dependent upon state law.” Burnet v. Harmel, 287 U. S. 
103, 110.5 The Court also stated, “It is the will of Congress 
which controls, and the expression of its will in legislation, 
in the absence of language evidencing a different purpose, is 
to be interpreted so as to give a uniform application to a 
nationwide scheme of taxation.” 287 U.S. at 110.° 

This general principle that the congressional purpose is 
determinative of whether State law applies in construing a 
Federal statute, has been consistently followed, albeit with 
differing specific results in different circumstances. See, 
e. g., Heiner v. Mellon, 304 U.S. 271; Morgan v. Commis- 
sioner, 309 U. S. 78; Helvering v. Stuart, 317 U.S. 154; 
Clearfield Trust Co. v. United States, 318 U.S. 363; De Sylva 
v. Ballentine, 351 U. S. 570; Commissioner v. Stern, 357 
U.S.39. It was thus necessary for the Veterans’ Administra- 
tion to determine, if possible, the intent of Congress with 
respect to the applicability of State law, and to interpret the 
statute in accordance with its purpose. 

It is indisputable that the grant of a pension to a veteran 
is a matter of congressional bounty. Congress may give, 
withhold, distribute or recall this bounty in its discretion, 
and may impose'such conditions on its acquisition and enjoy- 
ment as Congress sees fit, including conditions it might not 
be able to impose on the enjoyment of a vested right. United 
States v. Hall, 98 U.S. 348; United States v. Teller, 107 U.S. 
61; Frisbie v. United States, 157 U.S. 160; United States v. 





®° The Court held that the income of a lessor of oil and gas leases was 
taxable as ordinary income rather than as a capital gain from a sale, 
despite the fact that under State law the lease operated immediately 
to pass the title of the oil and gas, a present “sale” under State 
decisions. 

‘Thus, “we must generally assume, in the absence of a plain indica- 
tion to the contrary, that Congress when it enacts a statute is not 
making the application of the federal act dependent on state law.” 
Jerome v. United States, 818 U. S. 101, 104. 
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Cook, 257 U.S. 523. So too, the relationship of Congress to 
the members of its Armed Forces is distinctively Federal in 
character. See United States v. Standard Oil Co., 332 U.S. 
301, 305. It is therefore important, in construing a statute 
imbedded in this relationship, to seek a result that will be 
fully consonant with the Federal purpose and interest. 

Uniformity of application has long been recognized as of 
great importance in the administration of Federal] law. 
Burnet v. Harmel, 287 U. S. 103; Clearfield Trust Co. v. 
United States, 318 U. S. 363; United States v. Standard Owl 
Co., 382 U.S. 301. Clearly, the refusal to rend the State law 
of community property into the Federal statute in this case 
will promote uniformity. The application of State law 
would result in the grant of a pension to one veteran and its 
denial to another, where two veterans are in exactly the same 
practical circumstances but live in different States. There 
is no reason to believe that Congress intended any such un- 
equal application of the pension law. In addition, the statute 
itself, by increasing the income limitation for married vet- 
erans from $1,400 to $2,700, indicates that a veteran who has 
the benefit of the married veteran’s larger income exemption, 
should have included in his “income” all funds he receives 
which are available for the support of himself and his family 
and which are not otherwise excluded by Federal law. The 
present position of the Veterans’ Administration is in accord 
with that apparent purpose; the position of the claimant is 
not.’ 

I believe that the decision of the Veterans’ Administration 
to disregard State property law in this instance is thus fully 
in accord with the congressional purpose, and that the use 
of State law is not only not “inescapable,” but would “result 
in substantially diversified treatment where uniformity is 
Indicated as more appropriate, in view of the nature of the 
subject matter and the specific issues affecting the Govern- 
ment’s interest.” United States v. Standard Oil Co., 332 
U. S. 301, 309. 

Moreover, as mentioned above, this has been the consistent 
interpretation of the agency entrusted with the duty of ad- 


"See Administrator's Decixsion No. 366, Feb. 17, 1936, for the view 
that “The word ‘income’ ag used in Veterans’ Regulation No. 1 (2), 
part ITI, was intended to mean income upon which the veteran could 
rely for support of himself and family, * * *” 
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ministration. See Solicitor’s Opinion, Case C-2, 245, 899, 
July 12, 1938, 89 Sol. 154; Solicitor’s Opinion, Case XC-2, 
899, 960, September 8, 1948, Op. Sol. 591-48; VA Regulation 
8.228 (J), 18 F. R. 7034 (later redesignated 3.228 (k)),° 
which provided : 

“(J) Community Property Laws. In determining the 
income of a veteran, the community property laws of the 
several states are not for application.” Although the Solici- 
tor’s opinions are not published, the regulation, of course, 
was published. Furthermore, it was furnished to both the 
Senate Committee on Finance (see S. Rept. 1344, 82d Cong., 
2d sess., on H. R. 4387, pp. 5-7) and the House Committee on 
Veterans’ Affairs (see H. Rept. 569, 82d Cong., 1st sess., on 
H. R. 4387, pp. 4-7), at the time Congress raised the income 
limitations in 1952. (66 Stat. 91.) The Veterans’ Adminis- 
tration’s view that. the community property laws of Cuali- 

fornia should not be applied was thus not only the subject 
of a consistent interpretation by that agency, but was made 
_ known to Congress when the statute was reenacted in 1952. 

Such consistent administrative interpretation of a statute, 
coupled with congressional acquiescence, is clearly entitled 
to great weight. It is a factor which has loomed large in 
review by the courts of administrative interpretations, in- 
cluding those involving the question here presented of 
whether State law should be utilized in construing a Fed- 
eral statute. Poe v. Seaborn, 282 U.S. 101, 116; Commis- 
stoner v. Harmon, 323 U.S. 44; Mass. Mutual Life Ins. Co. v. 
United States, 288 U. S. 269; Morgan v. Commissioner, 809 
U. S. 78; Commissioner v. Stern, 357 U.S. 89. 

This is not a case where application of the State law flies 
in the face of a specific commandment of a Federal statute, 
see Wissner v. Wissner, 338 U.S. 655, but it is one where the 
interpretation of the Veterans’ Administration seems more 
consonant with the purpose of the Federal statute than the 


*The Administrator, Veterans’ Administration, ruled in 1933 that 
a civil service retirement annuity is “annual income” under Regulation 
No. 1 (a), part ITI, par. II (a). Administrator’s Decision No. 218, 
November 29, 1933. See also Administrator’s Decision No. 688, Febru- 
ary 5, 1946. 

* While this regulation was later revised on August 26, 1055, to read 
“real property” instead of “community property,” (38 CFR 8.228 (k)), 
I see no reason to take this as a change in policy with respect to com- 
munity property. 
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view urged by the claimant.” This being so, and for the 
other reasons I have set forth, I am of the opinion that the 
consistent position taken by the Veterans’ Administration in 
the past is correct and should be followed. 
Sincerely, 
WILLIAM P. ROGERS. 


FLOOD CONTROL ACT OF 1944—ISABELLA AND 
PINE FLAT PROJECTS—RECLAMATION LAWS 


The legislative history of the Flood Control Act of 1944 (58 Stat. 887 
et seg.) discloses that section 8 (58 Stat. 891; 438 U.S.C. 390) re- 
quires that the reclamation laws apply to contracts for the disposi- 
tion of irrigation benefits from dams and reservoirs constructed 
under the authority of section 10 (58 Stat. 891-892) even if no 
additional works are required to be constructed in order to make 
such irrigation benefits available. In order to give effect to the 
intent of Congress, the provisions of section 8 interpreted in the 
light of the legislative history, rather than a contrary implication 
which might be drawn from section 10, should govern. 


DrEcEMBER 15, 1958. 
The SECRETARY OF THE INTERIOR. 


My peak Mr. Secretary: This is in response to your re- 
quest for my opinion with respect to a question arising in 
the administration of the Flood Control Act of 1944 (58 
Stat. 887), particularly as it relates to the Isabella and Pine 
Flat Reservoir Projects constructed pursuant to section 10 
of the act (58 Stat. 891-892, 901). The Department of the 
Army has also expressed its interest in the question. 

I am advised that the Isabella Reservoir Project is a mul- 
tiple-purpose dam and reservoir for flood control, irrigation 
and related purposes located on the Kern River northeast of 
the city of Bakersfield in California. The Pine Flat Reser- 
voir Project is a similar multiple-purpose dam and reservoir 
constructed in California on the Kings River east of the 
city of Fresno. It appears that all the necessary diversion 


* While the Supreme Court in Poe v. Seaborn, supra, interpreted 
“income” in terms of the State Community property law, it did so be- 
cause the ownership of property was the target of the tax statute. 
(282 U. 8. at 100-110.) In that case, but not in this, the application 
of State property law was the “necessary implication” (Burnet v. 
Harmel, 287 U. 8. at 110) of the Federal statute. 
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works, canals and ditches for irrigation were constructed 
by the land owners in each vicinity prior to the construction 
of either the Isabella or Pine Flat Project. However, in 
each case space in the dam not immediately required for 
flood control purposes can be used for the conservation stor- 
age of water. Water so stored can be released for irrigation 
purposes merely by opening the outlet valves of the dam. 
While no facilities in addition to those presently constructed 
are needed to serve the purposes of irrigation, the reservoirs 
and dams store waters so that they can be released when 
needed rather than being dissipated by natural flow down 
the channels. Therefore in each case the project substan- 
tially improves the irrigation water supply. 

Section 10 adopts and authorizes “to be prosecuted under 
the direction of the Secretary of War and supervision of the 
Chief of Engineers” specified “works of improvement for 
the benefit of navigation and the control of destructive flood 
waters and other purposes.” The works specified include the 
Isabella and Pine Flat Projects. Section 8 of the act (58 
Stat. 891, 43 U.S.C. 390) provides, subject to conditions con- 
tained therein, that when any such works may be utilized 
for irrigation purposes, “the Secretary of the Interior is 
authorized to construct, operate, and maintain, under the 
provisions of the Federal reclamation laws (act of June 17, 
1902, 32 Stat. 388, and acts amendatory thereof or supple- 
mentary thereto), such additional works in connection there- 
with as he may deem necessary for irrigation purposes.” 
The section also provides that dams and reservoirs operated 
under the direction of the Secretary of War may be utilized 
for irrigation purposes only in conformity with its 
provisions. 

The question originally presented was whether the Secre- 
tary of the Army or the Secretary of the Interior is respon- 
sible for contracting with respect to the disposition of irri- 
gation benefits from dams and reservoirs constructed under 
the authority of section 10 where such benefits may be sup- 
plied without the construction of additional irrigation 
works. However, discussion with representatives of the De- 
partment of the Army and the Department of the Interior 
has disclosed that that question is of only incidental mterest. 
The question of primary concern does not relate to which 
officer has the duty to contract on behalf of the Government 
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in the circumstances, but rather whether the reclamation 
laws apply to any contract for the disposition of irrigation 
benefits which may be negotiated, irrespective of which of- 
ficer has that duty. This opinion therefore treats only with 
that question. The question of contracting responsibility 
is discussed merely to the extent that it bears upon the ap- 
plicability of the reclamation laws. 

I conclude that even though no additional works need 
be constructed to make irrigation benefits available from the 
projects in question, the Flood Control Act of 1944 requires 
that the reclamation laws apply to any contract for the dis- 
position of irrigation benefits made available from the Isa- 
bella and Pine Flat Projects. In connection with this con- 
clusion it should be noted that irrigation use is subject to 
regulation for flood control. In addition, under the recla- 
mation laws rights to the use or distribution of water vested 
under State laws are not affected. 

1. The provisions of the act. The question here involved 
turns upon sections 8 and 10 of the Flood Control Act of 
1944, Section 8 provides: 

“Sec. 8. Hereafter, whenever the Secretary of War ? de- 
termines, upon recommendation by the Secretary of the In- 
terior that any dam and reservoir project operated under the 
direction of the Secretary of War may be utilized for irri- 
gation purposes, the Secretary of the Interior is authorized 
to construct, operate, and maintain, under the provisions of 
the Federal reclamation laws (Act of June 17, 1902, 32 Stat. 
888, and Acts amendatory thereof or supplementary there- 
to), such additional works in connection therewith as he may 
deem necessary for irrigation purposes. Such irrigation 
works may be undertaken only after a report and findings 
thereon have been made by the Secretary of the Interior as 
provided in said Federal] reclamation laws and after subse- 
quent specific authorization of the Congress by an authoriza- 
tion Act; and, within the limits of the water users’ repay- 
ment ability such report may be predicated on the allocation 
to irrigation of an appropriate portion of the cost of struc- 
tures and facilities used for irrigation and other purposes. 

2Section 8 of the Reclamation Act of 1902 (82 Stat. 890; 48 U.S.C. 388). 
See United States v. Gerlach Live Stock Co., 839 U.8. 725. 

2 The title of the Secretary of War was changed to Secretary of the Army by 


section 205(a) of the National Security Act of 1947 (61 Stat. 495, 501; & 
U.8.C. 181-1(a)). 
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Dams and reservoirs operated under the direction of the 
Secretary of War may be utilized hereafter for irrigation 
purposes only in conformity with the provisions of this sec- 
tion, but the foregoing requirement shall not prejudice law- 
ful uses now existing: Provided, That this section shall not 
apply to any dams or reservoir heretofore constructed in 
whole or in part by the Army engineers, which provides 
conservation storage of water for irrigation purposes.” 
(p. 891) 

Standing alone, the first two sentences of the section 
relate only to “such additional works in connection there- 
with” as the Secretary of the Interior “may deem necessary 
for irrigation purposes.” Any impact which section 8 may 
have upon the question here considered must therefore turn 
upon the meaning of the first clause of the third sentence to 
the effect that “Dams and reservoirs operated under the di- 
rection of the Secretary of War may be utilized hereafter 
for irrigation purposes only in conformity with the provisions 
of this section, * * *.” 

It has been urged that this provision is limited by the 
conditions of the first two sentences to situations in which 
additional works are required. If so, section 8 would not 
necessarily require that the reclamation laws apply to situa- 
tions such as the instant ones in which no additional works 
are required for irrigation purposes. 

In addition, it may be contended that section 10 of the 
act implies that the reclamation laws are not intended to 
apply to the Pine Flat and Isabella Projects. Section 10 
provides: 

“Sec. 10. That the following works of improvement for 
the benefit of navigation and the control of destructive flood 
waters and other purposes are hereby adopted and author- 
ized in the interest of the national security and with a 
view toward providing an adequate reservoir of useful and 
worthy public works for the post-war construction program, 
to be prosecuted under the direction of the Secretary of War 
and supervision of the Chief of Engineers in accordance with 
the plans in the respective reports hereinafter designated 
and subject to the conditions set forth therein: * * *.” 
The language of section 10 authorizing construction of the 
Isabella project is as follows: 
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“The project for the Isabella Reservoir on the Kern River 
for flood control and other purposes in the San Joaquin 
Valley, California, is hereby authorized substantially in 
accordance with the recommendations of the Chief of En- 
gineers in his report dated January 26, 1944, contained in 
House Document Numbered 513, Seventy-eighth Congress, 
second session, at an estimated cost of $6,800,000.” (p. 901) 

The report of the Chief of Engineers referred to in the 
section does not indicate whether the reclamation laws 
were intended to be applicable to the Isabella project. 
Rather, he appeared to recommend that the whole question 
be deferred pending further studies. His report stated: 
“* * * The exact manner of use of the storage for irriga- 
tion purposes will be influenced by future developments in 
the area and must take cognizance of existing and future 
water rights established by State law and of the desires of 
the local interests owning such rights. Continuing studies 
by the Bureau of Reclamation, this Department, and the 
local organizations will establish the best plan of operation 
and appropriate cost allocations. Under these conditions it 
is considered appropriate that provision be made for the 
construction of the reservoir with Federal funds, and that 
after completion and when use thereof is made conservation 
interests be required to pay the United States for the bene- 
ficial use of the conservation capacity, either in lump sum 
or annual installments.” H. Doc. No. 513, 78th Cong., 2d 
sess., p. 6. 

The Chief of Engineers further stated: “* * * Authority 
to construct should be understood to include authority to 
make modifications of the plans, to construct the reservoir 
at Federal cost, and to make arrangements for payment by 
the State or other responsible agency to the United States 
for the conservation storage when used.” J/did., pp. 6-7. 

In its report on H.R. 4485, which was enacted as the Flood 
Control Act of 1944, the House Committee on Flood Control 
stated with respect to the Isabella, or Kern River, Project 
that it “believes that the interests of the Bureau of Reclama- 
tion are fully safeguarded by the cooperative procedures 
recommended by the Chief of Engineers in his report, which 
recommendations attain the force of law through adoption 
of the report in the bill.” H. Rept. No. 1309, 78th Cong., 
2d sess., pp. 40-41. 
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The Pine Flat Reservoir Project was authorized by the 
following language of section 10: 

“The project for flood control and other purposes for the 
Kings River and Tulara Lake Basin, California, is hereby 
authorized substantially in accordance with the plans con- 
tained in House Document Numbered 630, Seventy-sixth 
Congress, third session, with such modifications thereof as 
in the discretion of the Secretary of War and the Chief of 
Engineers may be advisable at an estimated cost of $19,- 
700,000: Provided, That the conditions of local cooperation 
specified in said document shall not apply: Provided fur- 
ther, That the Secretary of War shall make arrangements 
for payment to the United States by the State or other re- 
sponsible agency, either in lump sum or annual instalments, 
for conservation storage when used : Provided further, That 
the division of costs between flood control, and irrigation 
and other water uses shall be determined by the Secretary 
of War on the basis of continuing studies by the Bureau of 
Reclamation, the War Department, and the local organiza- 
tions.” (p. 901) 

The Chief of Engineers made a somewhat more specific 
recommendation as to the principles to guide the disposition 
of irrigation benefits from the Pine Flat Project than he 
had made with respect to the Isabella Project. He stated: 
“* * * Since the flood-control and water-conservation 
benefits, estimated to accrue to the project, are substantially 
equal, I am of the opinion that the first cost of the reservoir 
should be charged one-half to flood control and one-half to 
water conservation. Under Reclamation law the $9,750,000 
chargeable to water users would be repaid in 40 equal annual 
payments without interest, or at the rate of $243,750 an- 
nually. This sum would carry the fixed charges, with inter- 
est rate of 3.5 percent and amortization in 40 years on 
$5,210,000. I consider that this sum would be a fair charge. 
to local interests for the conservation features of this mul- 
tiple-purpose project. * * *.”. H. Doc. No. 630, 76th 
Cong., 3d sess., pp. 4-5. 

This recommendation is apparently what was referred to 
in the proviso to the authorization of the project as “the 
conditions of local cooperation specified in” the Chief of En- 
gineers report which “shall not apply.” Instead, the second 
proviso directs “That the Secretary of War shall make ar- 
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rangements for payment to the United States by the State or 
other responsible agency either in lump sum or annual in- 
stallments, for conservation storage when used: * * *.” 
(p. 901) | . 

In view of the foregoing, it may be seen that section 10 
expressly provides that the Secretary of War shall make 
arrangements for payment for conservation storage with 
respect to the Pine Flat Praject and appears to adopt the 
recommendation of the Chief of Engineers with respect to 
the Isabella Project that authority to construct should in- 
clude authority to make arrangements for payment for con- 
servation storage. In addition, in the case of Pine Flat the 
section appears to reject a formula for repayment which 
the Chief of Engineers considered to be derived from “Rec- 
lamation law.” In the case of Isabella the grant of author- 
ity to the Secretary of War contemplates that it will be 
exercised in the light of future studies, but not necessarily 
in accordance with the reclamation laws. 

From the foregoing it may be seen that the contention that 
the reclamation laws were not intended to apply to the Isa- 
bella and Pine Flat Projects rests upon two bases: first, 
that section 8 does not apply to projects which do not require 
additional works in order to make irrigation benefits avail- 
able; and, second, that the implication of section 10 is that 
the reclamation laws were not intended to apply to the two 
projects. 

However, the interpretation of section 8 suggested above 
is subject to serious objection. Since the first two sentences 
of the section already deal with projects which require ad- 
ditional works for irrigation use, the view that the whole 
section applies only to such projects would make the third 
sentence redundant. It may, rather, be contended persua- 
sively that the reference to “conformity with the provisions 
of this section” is intended to bring into play the basic pro- 
vision of the first sentence, i.e., that the irrigation aspects 
of any dam and reservoir otherwise operated under the di- 
rection of the Secretary of War shall be “under the provi- 
sions of the Federal reclamation laws * * *.” On balance 
I would be inclined to accept this interpretation. However, 
any doubt as to the meaning of section 8 and its interrela- 
tionship with section 10 may, I believe, be resolved by ref- 
erence to the legislative history. United States v. Local 
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807, 315 U.S. 521, 528; District of Columbia v. Murphy, 314 
U.S. 441. It also seems appropriate to test any implication 
which may be drawn from section 10 in the light of that 
history. 

2. The legislative history. Beginning in 1939 there were 
substantial disputes relating to the projected dams and res- 
ervoirs on the Kern and Kings Rivers.* Those disputes 
centered upon the interrelated questions whether these were 
essentially flood control or irrigation projects, whether the 
Bureau of Reclamation or the Corps of Engineers should 
construct them, and which agency should administer the 
reclamation benefits which the projects might provide. The 
disputed questions also related to the conditions of local 
cooperation and the applicability of the reclamation laws, 
particularly the “160-acre”‘ and “antispeculative”® provi- 
sions. 

The issues came to a head in connection with three bills 
which were considered in the course of the 78th Congress. 
These were H.R. 4679, the Department of Interior Appro- 
priation Act for the fiscal year ending June 30, 1945 (act of 
June 28, 1944; 58 Stat. 463), H.R. 3961, the Rivers and 
Harbors Bill, and H.R. 4485 which was ultimately enacted 
as the Flood Control Act of 1944. 

In connection with the Department of Interior Appropri- 
ation Bill, the House Appropriations Committee refused to 
approve a request for the sum of $1,000,000 for preliminary 
work on the construction of the Kings River (Isabella) Pro}- 





8 See, e.g., Hearings before the House Committee on Flood Control, 77th 
Cong., 1st sess., on H.R. 4911. 


“Section 5 of the Reclamation Act of 1902 (82 Stat. 389, 48 U.S.C. 481) 
provides in part that: ‘“* * * No right to the use of water for land in private 


ownership shall be sold for a tract exceeding one hundred and sixty acres to 
any one landowner, and no such aale shall be made to any landowner unless he 
be an actual bona fide resident on such land, or occupant thereof residing in 
the neighborhood of said land, and no such right shall permanently attach 
until all payments therefor are made.” 

5 Section 46 of the Omnibus Adjustment Act of 1926 (44 Stat. 649, 650, 48 
U.S.C. 428e) provides in part that contracts made by the Secretary of the 
Interior with irrigation districts: ‘“* * * shall further provide that all irrigable 
land held in private ownership by any one owner in excers of one hundred 
and sixty irrigable acres shall be appraised in a manner to be prescribed by 
the Secretary of the Interior and the sale prices thereof fixed by the Secretary 
on the basis of its actual bona fide value at the date of appraisal without 
reference to the proposed construction of the trrigation works; and that no 
such excess lands so held shall receive water from any project or division if 
the owners thereof shall refuse to execute valid recordable contracts for the 
sale of such lands under terms and conditions satisfactory to the Secretary of 
the Interior and at prices not to exceed those fixed by the Secretary of the 
Interior; * * *.” 
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ect. It referred to information presented to it by represen- 
tatives from the area and called attention to the fact that 
the House Commitee on Flood Control was considering the 
project as a flood control project. (H. Rept. No. 1395, 78th 
Cong., 2d sess., p. 14.) The Senate Committee recommended 
restoration of the item because of objections to the repay- 
ment provisions recommended by the Chief of Engineers 
in H. Doc. No. 630, 76th Cong., 3d sess., discussed above, - 
and because the Committee believed that section 46 of the 
Omnibus Adjustment Act of 1926 would not apply to the 
project if it were constructed by the Corps of Engineers. 
S. Rept. No. 899, 78th Cong., 2d sess., pp. 3-4. The item was 
again struck in conference (H. Rept. No. 1678, 78th Cong., 
2d sess., pp. 1, 14) and the bill was enacted without that 
provision. This, however, was obviously merely a prelim- 
inary skirmish which was resolved in the light of the fact 
that the issue was being considered in other contexts. 

In connection with consideration of H.R. 3961, the Rivers 
and Harbors Bill, the House adopted a section 4 which 
would have made the “excess-land provisions of the Federal 
reclamation laws” inapplicable “to lands which will receive 
a water supply from the Central Valley project, California.” 
90 Cong. Rec. 2765, 2921-2925. The Senate Committee rec- 
ommended elimination of section 4 as it passed the House 
and proposed the insertion instead of a provision somewhat 
similar to section 8 of the Flood Control Act as it was ul- 
timately adopted. S. Rept. No. 903, 78th Cong., 2d sess.,_ 
pp. 4-5; 90 Cong. Rec. 8676. However it differed from sec- 
tion 8 in that it expressly made the reclamation laws ap- 
plicable to the irrigation uses of works constructed by the 
Army pursuant to the bill and did not require, as does sec- 
tion 8, specific authorization by the Congress for the con- 
struction of additional irrigation works. During the Senate 
discussion, Senator Overton, Chairman of the Subcommit- 
tee of the Senate Committee on Commerce responsible for 
both the Flood Control and Rivers and Harbors Bills, of- 
fered an amendment to section 4 of the latter bill to make it 
identical with section 8 of the Flood Control Bill, indicating 
that the purpose of the change was to require specific con- 
gressional authorization for the construction of additional 
irrigation works. 90 Cong. Rec. 8674-8675. He stated that 
the amendment “met with the approval of the Department of 
the Interior.” Jbid., 8675. 
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The third sentence of the Overton amendment was further 

amended on the floor of the Senate so as to make it read 
“in conformity with the Federal reclamation laws and the 
provisions of this section,” thus, in substance, reinstituting 
the language of the original Senate Committee amendment. 
Senator Hatch who offered the floor amendment stated “It 
merely emphasizes the first line, but it makes no change.” 
Senator Overton stated, “it is wholly unnecessary, but there 
is no objection to it.” /bzd., 8875. As so amended the bill 
passed the Senate. /bid., 9247, 9252. 
_ However, the conference report recommended inclusion of 
both the Senate and House versions of section 4. H. Rept. 
2070, 78th Cong., 2d sess., pp. 1, 7. Because of Senate oppo- 
sition to the House amendment (90 Cong. Rec. 9493-9500), 
the Rivers and Harbors Bill failed of passage during that 
session of Congress. Early in 1945 the 79th Congress en- 
acted a Rivers and Harbors Bill (act of March 2, 1945, 59 
Stat. 10) similar to H.R. 3961, but eliminating several items 
including the controversial section 4. See S. Rept. 22, 79th 
Cong., 1st sess., pp. 1-2; H. Rept. No. 68, 79th Cong., Ist 
sess., pp. 1-2; 91 Cong. Rec. 531-532, 13835, 1337. 

At the outset of any discussion of the legislative history 
of the Flood Control Act of 1944, it must be recognized that 
both the President and the Secretary of the Interior wished 
the Isabella and Pine Flat: projects to be constructed by the 
_ Reclamation Bureau and operated under the reclamation 
laws.® It is similarly clear that as enacted the Flood Control 
Act vested construction authority in the Corps of Engineers 
and to that extent failed to adopt the recommendations of 
the President and the Secretary of the Interior. This con- 
clusion does not, however, dispose of the question whether 
the act intended the reclamation laws to apply to the irriga- 
tion aspects of the projects, as to which the history of sec- 
tion 8 and the various forms which it took is enlightening. 

As introduced and as originally recommended by the 
House Committee on Flood Control, section 6 (which was 


®See, Letters from President Franklin D. Roosevelt to Honorable William 
M. Whittington, Chairman, House Committee on Flood Control, dated May 5, 
1941, and February 7, 1944. Hearings before the Committee on Flood Con- 
trol, House of Representatives, 78th Cong., 2d sess., on H.R. 4485, pp. 615-817. 
See also letter from Secretary of the Interior Ickes to Senator Josiah W. 
Bailey, Chairman, Senate Committee on Commerce. Hearings before a sub- 
committee of the Senate Committee on Commerce, 78th Cong., 2d sess., on 
H.R. 4485, pp. 310-314. 
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later enacted as section 8) of H.R. 4485 provided : 

“Hereafter, whenever in the opinion of the Secretary of 
War and the Chief of Engineers any dam and reservoir 
project operated under the direction of the Secretary of 
War can be consistently used for reclamation of arid lands, 
it shall be the duty of the Secretary of the Interior to pre- 
scribe regulations for the use of the storage available for 
such purpose, and the operation of any such project shall be 
in accordance with such regulations. Such rates, as the 
Secretary of the Interior may deem reasonable, shall be 
charged for the use of said stored water; the moneys re- 
ceived to be deposited into the Treasury to the credit of 
miscellaneous receipts.” 

Describing this provision the House Committee stated : 

“The construction of multiple-purpose reservoirs is in the 
public interest. Sound public policy requires not only that 
flood-control storage be under the supervision of the Secre- 
tary of War and the Chief of Engineers but also that storage 
for the reclamation of arid lands be under the supervision 
of the Secretary of the Interior. 

“The committee recognizes that good administration de- 
mands that projects be built by the agency having the domi- 
nant interest with suitable provisions for safeguarding the 
interests of other agencies. Accordingly, the bill provides 
that whenever in the opinion of the Secretary of War and 
the Chief of Engineers any dam and reservoir project op- 
erated under the direction of the Secretary of War can be 
consistently used for reclamation of arid lands, it shall be 
the.duty of the Secretary of the Interior to prescribe regula- 
tions for the use of the storage available for such purposes, 
and the operation of any such project shall be in accordance 
with such regulation. Such amounts as the Secretary of 
the Interior may deem reasonable shall be charged for the 
use of such stored water; the moneys received to be deposited 
into the Treasury to the credit of miscellaneous receipts.” 
H. Rept. No. 1309, 78th Cong., 2d sess., p. 8. 

Fhus at this point in the legislative development of the 
bill, section 10 provided that the Secretary of War would 
make arrangements for the payment of conservation storage 
of water with respect to the Isabella and Pine Flat Projects 
and section 6, as recommended by the committee, would 
merely have authorized the Secretary of the Interior to 
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prescribe regulations for such use of the stored water. The 
Secretary of War was to be guided in the exercise of his 
authority by the regulations issued by the Secretary of the 
Interior. However, the bill was silent as to whether those 
regulations were to constitute an application of the reclama,- 
tion laws, were to be issued without regard to those laws, 
or whether their applicability was to be left to the Secretary 
of the Interior’s discretion. 

The further history of the bill on the floor of the House 
of Representatives throws light on these questions. Chair- 
man Whittington proposed three amendments which were 
adopted by the House and which emphasized the applica- 
bility of the reclamation laws. 90 Cong. Rec. 4204. The 
first amendment was to replace the phrase “stored water” 
in section 6 with the word “storage.” Mr. Whittington’s 
explanation of the amendment was as follows: “* * * The 
section under consideration provides that where there is 
water for reclamation of arid lands in any reservoir and 
provision therefor that the distribution of the water shall 
be by the Secretary of the Interior, the Director of Reclama- 
tion will handle the distribution; there was a criticism that 
this language, which is substantially the reclamation law, 
undertook to change existing law and required the benefici- 
aries of reclamation to pay for water. This language in 
here is the language of the Reclamation Act. and they pay 
only for storage.” 


The second amendment was to insert the words “Under 
existing reclamation law” after the authority conferred upon 
the Secretary of the Interior by section 6 to prescribe regu- 
lations for the use of storage. He explained this amendment 
as follows: “* * * It was asserted that. where provision was 
made in a reservoir where there was water for reclamation 
that. the Commissioner of Reclamation should have the power 
to prescribe regulations ad libitum without regard to existing 
law. This is merely a perfecting amendment. This amend- 
ment provides that these regulations shall be under existing 
reclamation law. It is a perfecting amendment.” 

Finally, Mr. Whittington proposed a proviso similar to 
that which was ultimately enacted as part of section 8 to 
the effect “That ‘this section shall not apply to any dam 
or reservoir heretofore constructed which supplements any 
existing locally operated irrigation district.” [Italics 
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supplied.] This amendment was explained as follows: “* * * 
At one or two reservoirs at least provision is made 
for the water for lands that are not presently under the Di- 
rector of Reclamation in districts where the local interests 
have constructed their own canals and their own distribution 
system. The purpose of this amendment is to limit the pro- 
visions of this act so that they shall not apply to districts 
with canals and distribution facilities that have already been 
paid for and constructed by local interests.” While Mr. 
Whittington did not emphasize the limitation, it is significant 
that the proviso was limited to dams or reservoirs “heretofore 
constructed,” since the Isabella and Pine Flat projects were 
at this time merely proposals. 

The changes made in section 6 as it passed the House 
provided strong support for the view that the reclamation 
’" laws were intended to apply to the irrigation uses of any 
project authorized by the Flood Control Act, and the Secre- 
tary of the Interior took that position in his letter of June 2, 
1944, to Senator Bailey. He stated: “* * * I regard section 
6 of the bill as intended to provide for the application of the 
Federal reclamation laws to projects having irrigation possi- 
bilities. * * *. However, the provisions of this section are not 
entirely apt in their relation to the various technical] features 
of the Federal reclamation laws. For this reason, I would 
much prefer to have the section read substantially in 
accord with the following proposed amendment: * * *”? 
He thereupon proposed a substitute section, the first and 
third sentences of which were substantially similar to sec- 
tion 8 as it was ultimately enacted. It differed from that 
section primarily in that the second sentence did not require 
specific congressional authorization for the construction by 
the Secretary of the Interior of additional irrigation works. 
The Senate Committee thereafter recommended that sec- 
tion 6, now to be.numbered section 8 because of other Senate 
Committee amendments, be amended substantially as pro- 
posed by the Secretary of the Interior. However the Com- 
mittee inserted in the second sentence the requirement of 
subsequent congressional authorization for any additional 
works constructed by the Secretary and incorporated a pro- 
viso similar to that proposed by Congressman Whittington 


* Hearings before a subcommittee of the Senate Committee on Commerce, 
78th Cong., 2d seas., on H.R. 4485, p. 818. 
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relating to works “heretofore constructed.” The Committee 
stated : 

“During the hearings and also by letter the Secretary of 
the Interior expressed to the committee his views with regard 
to the utilization of multiple purpose projects under the con- 
trol of the War Department where irrigation may be in- 
volved and he expressed the view that the language of H.R. 
4485, if modified, would provide for more effective adminis- 
tration in relation to the various technical features of the 
Federal reclamation laws. The committee therefore recom- 
mends the adoption of amendment No. 10 which is generally 
in accord with existing law and the expressed views of the 
Secretary of the Interior.” S. Rept. No. 1030, 78th Cong., 
2d sess., p. 4. This was the form in which the bill was finally 
enacted. 

During the course of the debate in the Senate, Senator 
O’Mahoney together with certain other senators proposed 
a number of amendments to the bill. Included among them 
was &@ new section 6 which would have expressly conferred 
upon the Secretary of War authority “to contract for water 
storage for any beneficial uses or purposes.” Senator 
O’Mahoney described the amendment to be “intended as an 
authorization to the Secretary of War to make contracts for 
the use of surplus water stored in dams which would be con- 
structed solely by the Army Engineers,” and stated that irri- 
gation uses were among those as to which this amendment 
would confer contractual authority upon the Secretary of 
War. 90 Cong. Rec. 8548. Another proposal included 
among Senator O’Mahoney’s amendments was a revision of 
section 8 to read substantially in its present form but which 
would have expressly provided that the section: “* * * shall 
not apply to any dam or reservoir heretofore or hereafter 
constructed which supplements any existing locally operated 
irrigation system or other locally operated water facilities, 
***” (Jbid., 8550; italics supplied). 

Senator Millikan, a cosponsor of the amendment, explained 
that the two proposals had “* * * the combined purpose of 
not subjecting all of the detail of the reclamation law to 
projects where the Army Engineers have a reservoir in the 
middle of an existing privately owned irrigation system, 
where those who have that private irrigation system are in 
independent position to take the water and therefore should 
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not be required to go throuch all of the incidents of a recla- 
mation project started from grass roots.” (/b/d.. 8549.) 

in a letter to Senator Hill dated November 29, 1944, Sec- 
retary Ickes objected strenuously to both proposals on the 
grounds that they would disregard the reclamation laws 
while placing the Corps of Engineers in the irrigation field. 
(lbzd., 8545-8546.) Instead of being acted upon, the 
amendments were referred to the Senate Committee on 
Irrigation and Reclamation. (/67d., 8550.) 

During the course of the debate, Senator Murray intro- 
duced an amendment to delete the projects on the Kings and 
Kern Rivers from the bill (/b2d., 8622-8623) and to modify 
section 8 so that the third sentence would provide that: 
“Dam [sic] and works authorized by this act may be utilized 
for irrigation purposes only in conformity with the provi- 
sions of said Federal reclamation laws and this paragraph.” 
(/bid., 8618; Italics supplied.) In opposing the Murray 
amendents, Senator Overton stated: 

“The able junior Senator from Montana has made consid- 
erable comment in reference to the Sacramento and San 
Joaquin Rivers and the Central Valley, in California. The 
principle to which I have just referred was carried out in 
respect to the projects contained in the bill which were 
authorized for those streams. The testimony shows, I think 
rather conclusively, that the projects herein authorized to 
be constructed by the Army engineers are ones in which 
flood control predominates over irrigation. Of course, the 
Senate will understand that, insofar as irrigation is con- 
cerned, all surplus water which can be used for irrigation 
is turned over to the Department of the Interior, and the 
method of irrigation and the operation of the irrigation 
works are under the control of the Department of the 
Interior.” (J/bid., 8625.) 


@ ed * = * 


“Mr. President, the Assistant Chief of Engineers, as well 
as all the engineers who appeared before our committee, 
stated that they had absolutely no objection whatsoever to 
the irrigation and power amendments which were sug- 
gested by the Secretary of the Interior. They were similar 
to those suggested by the Senator from Montana, and 
were subsequently incorporated in the pending bill. The 
engineers stated that they were perfectly willing to turn 
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over to the Department of the Interior control of the power 
generated for distribution, and were perfectly willing to 
turn over to the Bureau of Reclamation the distribution of 
all surplus water held back by the dams constructed by them, 
the distribution of which would come under the reclama- 
tion law, or would follow whatever method Congress might 
determine upon.” (J6id., 8626.) The amendments were 
rejected (7d.). 

After the passage of H.R. 4485 by the Senate, including 
the Committee amendment of section 8 (/bzd., 8668), the 
bill went to conference. The House conferees agreed to the 
Senate amendment (H. Rept. No. 2051, 78th Cong., 2d sess., 
p. 2), and the statement of the managers on the part of the 
House describes the amendment as follows: 

‘This amendment of the Senate replaces section 6 of the 
House approved bill with certain modified language sub- 
stantially as requested by the Secretary of the Interior and 
constitutes section 8 of the Senate approved bill. The Sen- 
ate language will provide for more effective administration 
in relation to the various technical features of the Federal 
reclamation law. It establishes a procedure for the utiliza- 
tion of multiple-purpose projects for irrigation purposes 
when the Secretary of War determines upon recommenda- 
tions of the Secretary of the Interior that a project operated 
under the direction of the Secretary of War may be utilized 
for irrigation purposes.” (/bid., p. 7.) When the bill re- 
turned from conference the following colloquy took place 
on the floor of the Senate: 

“Mr. Hix. There still seems to be confusion on the part 
of some Senators with reference to the application of rec- 
lamation laws in regard to some of these projects. 

“T heard the distinguished senior Senator from Louisiana, 
when the bill was under consideration, and I think he made 
it very clear. However, I wish to ask this question: Is it 
not a fact that section 8 of this bill, as agreed to in con- 
ference, makes some reclamation laws applicable to the han- 
dling of irrigation water of any of the projects, including 
California projects, where it is found that irrigation may 
be carried out? I ask the Senator in charge of the bill 
whether it is not a fact that the President wanted the Cali- 
fornia projects in this bill constructed under the Bureau of 
Reclamation so that the water policies would conform to 
reclamation laws? 
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“Mr. Overton. The Senator is correct with respect to the 
projects in the so-called Central Valley of California. The 
President wrote me and the chairman of the subcommittee 
in this regard. However, in view of the fact that the Sen- 
ate amendment made not only the California projects but 
all such projects subject to irrigation laws, and in view of 
the fact that the House concurred in this action by agreeing 
to section 8 of the Senate bill, I am sure that the President 
will feel that we have met the problem that he raised. Sec- 
tion 8 of the bill clearly places reclamation uses of water 
from these projects under the Secretary of the Interior and 
under the applicable reclamation laws. No project in this 
bill which may include irrigation features is exempted from 
the reclamation laws. 

“Mr, Hix. I thank the Senator. 

“Mr. Overton. The Senate amendment made not only the 
California projects, but all such projects subject to the irri- 
gation law. In view of the fact the House concurred in 
that action by agreeing to section 8 of the bill, I am sure 
the Senator from Alabama will feel that we have met the 
question which he has raised. As I stated a while ago, sec- 
tion 8 of the bill clearly places reclamation uses of waters 
from all projects authorized in this bill under the Secretary 
of the Interior, and under the applicable reclamation laws.” 
(90 Cong. Rec. 9264.) 

The foregoing discussion of the legislative history of the 
bill clearly indicates that while the President and the Sec- 
retary of the Interior were unsuccessful in their efforts to 
have the projects here discussed constructed by the Bureau 
of Reclamation, they were able to impress upon the Congress 
their views that the irrigation uses of any waters made 
available by these projects should be made subject to the 
reclamation laws. This also appears to have been the view 
expressed by the chairman of the House Committee which 
considered the matter when he explained his amendments. 
The change in the language of section 8 made by the Sen- 
ate Committee was apparently intended to dissipate any 
ambiguities which might exist in this regard. While more 
apt language could have been used for this purpose, and 
indeed some was suggested, the intent is clear. Certainly 
this view of the bill was emphasized by Senator Overton 
in the course of the debate on the Flood Control Bill. 
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It is significant that both Senator Overton and Senator 
Hatch regarded the latter’s amendment to section 4 of the 
Rivers and Harbors Bill so as to make the third sentence 
refer expressly to the reclamation laws as merely a matter 
of emphasis which made no change in substance. The dis- 
cussion of the Murray amendments to the Flood Control 
Bill were to the same effect. 

The interpretation of section 8 as being intended to make 
the reclamation laws applicable to the projects here consid- 
ered is also reinforced by the discussion in the Senate of the 
O’Mahoney amendments. It will be recalled that these 
amendments had as one of their purposes exemption from 
the reclamation laws of projects in areas where private irri- 
gation systems already existed. At no point in the discus- 
sion of those amendments was it ever suggested that this 
proposal was in fact incorporated in the bill, and the subse- 
quent statements of Senator Overton, made in the course of 
the discussion of the Murray amendments, are clearly to the 
contrary. 

As suggested earlier, the provisions of section 10 con- 
ferring authority upon the Secretary of War to make ar- 
rangements for payment for conservation storage with re- 
spect to Pine Flats and Isabella can be contended to carry 
the implication that the reclamation laws are not to apply 
to irrigation benefits provided by those projects. However, 
this is at best an implication, and the section does not ex- 
pressly preclude the application of the reclamation laws. On 
the other hand, section 8, read in the light of its legislative 
history, appears to me to require their application. It has 
been stated that “In construing any statute the legislative 
intent, if it can be ascertained, must control; and in arriving 
at the legislative intent the entire statute, its form, its sev- 
eral parts, its purposes, its relation to other statutes, and the 
effect of construing it one way or another, must be consid- 
ered.” 39 Op. A.G. 42, 44 (1937). Indeed, these principles 
were applied by my immediate predecessor in connection 
with the construction of another section of the Flood Control 
Act of 1944. 41 Op. 236. To the same effect, the Supreme 
Court has said: 

“In the interpretation of statutes, the function of the 
courts is easily stated. It is to construe the language so as 
to give effect to the intent of Congress. There is no invari- 
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able rule for the discovery of that intention.” United States 
v. American Trucking Associations, 310 U.S. 534, 542. 

The legislative history of the Flood Control Act of 1944 
and its structure impel me to the conclusion that the pro- 
visions of section 8, interpreted as suggested above, rather 
than whatever may be implied from the terms of section 10 
should determine whether the reclamation laws should apply 
to irrigation benefits made available by the Isabella and Pine 
Flat Projects. In reaching this conclusion, I am impressed 
by the fact that section 10 is basically an enumeration of 
over 90 projects which are authorized by the act. The dis- 
pute over whether the Bureau of Reclamation or the Corps 
of Engineers was to construct the projects here involved was 
resolved by their inclusion in section 10. After that issue 
was resolved, the question of the applicability of the recla- 
mation laws was largely discussed in connection with sec- 
tion 8 as it evolved. The expression of intention that the 
reclamation laws apply to projects such as are here involved 
appears too strongly in the legislative history of section 8 
to permit its frustration by virtue of any implication which 
might be drawn from section 10. 

For these reasons, I conclude that section 8 makes the 
reclamation laws applicable to contracts for the disposition 
of irrigation benefits from dams and reservoirs constructed 
under the authority of section 10, even if no additional works 
are required to be constructed in order to make such irriga- 
tion benefits available. 

Sincerely, | | 
WILLIAM P. ROGERS. 


COPYRIGHTS—DENIAL OF REGISTRATION OF CLAIMS 
BECAUSD OF CONTENT 


It is unclear whether the Register of copyrights has authority to deny 
registration of a claim to copyright in a work which, while it meets 
all the formal requirements for registration, contains seditious, 
libellous, obscene or other matter which may be illegal or opposed 
to public policy but it is not concluded that he is without such power. 

The Copyright Act, July 30, 1947, c. 391, 61 Stat. 652 (title 17, United 
States Code), imposes no duty upon the Register to deny registration 
of such claims to copyright. The discretion which must be exercised 
by the Register in determining what may not be accepted involves 
the corollary discretion to determine to accept for registration works 
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which the courts may ultimately deprive of copyright protection 
for reasons of public policy. 

The Register has authority to refer to the appropriate authorities 
material which comes to his attention in the course of his duties, 
and which contains evidence of a violation of law. 


DECEMBER 18, 1958. 

THE PRESIDENT. 

My Dear Mr. Presipent: This is in response to your request 
for my opinion as to whether the Register of Copyrights has 
the power and, if so, the duty to deny registration of a claim 
to copyright in a work, otherwise the subject of copyright, 
which he concludes would not be afforded statutory copyright 
protection by the courts because it contains seditious, libel- 
lous, obscene or other matter which would either be illegal 
or opposed to public policy. The problem may arise in 
numerous contexts. A work may, for example, violate penal 
statutes forbidding certain uses or the imitation of official, 
military or other protected emblems, insignia and similar 
identifying material.1_ However, I understand the problem 
arises principally in connection with works having a content 
considered to be obscene. 

The Register’s authority to deny registration of a claim to 
copyright in the circumstances envisaged is not clear, but 
I do not conclude that he is without such power. However, 
I do conclude that the Copyright Law, Title 17 of the United 
States Code (61 Stat. 652), imposes no duty upon him to deny 
registration of such claims. If it is decided that the Copy- 
right Office is not equipped to undertake the administrative 
task involved in a policy of attempting to deny registration 
of claims to copyright in works of the type here involved or 
that as a matter of policy it should not, it is not legally re- 
quired to undertake that task. 


I 


Article I, section 8, clause 8, of the Constitution confers 
upon Congress power: “To promote the Progress of Science 
and useful Arts, by securing for limited Times to Authors 


* See, e.g., 4 U.S.C. 8 (use of the flag for advertising purposes), 18 
U.8.C. 475 (imitating obligations or securities of the United States), 
18 U.8.C. 701 (unauthorized manufacture, sale or possession of like- 
nesses of official badges or identification cards), 18 U.S.C. 706 (Red 
Cross Emblem). 


41 Op. A.G. The President 397 


and Inventors the exclusive Right to their respective Writ- 
ings and Discoveries; * **.” In the exercise of this power, 
Congress has provided that a statutory copyright may be ob- 
tained merely by publication of a work with notice of 
copyright as provided in the law (17 U.S.C. 10, 19, 20). 
In addition, section 11 of the Copyright Law provides that 
a person entitled to a copyright may: “* * * obtain registra- 
tion of his claim to copyright by complying with the prov-, 
sions of this title, including the deposit of copies, and upon 
such compliance the Register of Copyrights shall issue to 
him the certificates provided for in section 209 of this title.” 

Sections 13 and 14 of the act provide for the deposit in 
the Copyright Office of copies of a work after publication, 
and section 12 provides for deposit in connection with works 
not reproduced for sale. Section 208 requires the Register to 
make an entry of such deposits in the record books of the 
Copyright Office. Section 209 states that “[i]n the case of 
each entry the person recorded as the claimant of the copy- 
right shall be entitled to a certificate of registration under 
seal of the copyright office, * * *.” The section provides 
that the certificate is to contain the name and address, of 
the claimant, the name of the author when the records show 
it, the title of the work for which copyright is claimed, the 
date of deposit of copies, the date of publication if the work 
has been reproduced for sale or publicly distributed, and 
similar information. The section further provides that: 
“The Register of Copyrights shal] prepare a printed form 
for the said certificate, * * * which certificate, sealed with 
the seal of the copyright office, shall, upon payment of the 
prescribed fee, be given to any person making application for 
the same. Said certificate shall be admitted in any court 
as prima facie evidence of the facts stated therein. * * *” 
In addition, section 13 provides that “no action or pro- 
ceeding shall be maintained for infringement of copyright 
in any work until the provisions of this title with respect © 
to the deposit of copies and registration of such work shall 
have been complied with.” 

It may, therefore, be seen that neither deposit of copies 
nor registration of a claim is necessary to obtain a copy- 
right. Publication with notice of copyright is sufficient. 
Washingtonian Publishing Co. v. Pearson, 306 U.S. 30, 37. 
Similarly, the issuance of a certificate by the Register does 
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not preclude the courts from refusing to recognize the valid- 
ity of aclaim tocopyright. Z'aylor Instrument Companies v. 
Fawley-Brost Co., 189 F.2d 98 (C.A. 7, 1948). Accordingly, 
the Register neither issues nor denies copyrights. He merely 
issues certificates of registration of a claim to copyright. 
However, such certificates are of substantial value since, 
under section 13, no action or proceeding may be maintained 
for infringement until the provisions of the law with respect 
to the deposit of copies and registration have been complied 
with. While a copyright may exist without compliance with 
the requirements of deposit and registration, the maintenance 
ofa proceeding to enforce the rights conferred by the copy- 
right is contingent upon meeting those requirements.? Since 
section 209 makes the certificate admissible in any court as 
prima facie evidence of the facts stated therein, it provides 
evidence of compliance necessary when a copyright owner 
wishes to maintain an action for the judicial vindication of 
the rights conferred upon him. Washingtonian Publishing 
Co.v. Pearson, supra, at p. 40. 


II 


Section 4 of the Copyright Law provides that the “works 
for which copyright may be secured under this title shall 
include all the writings of an author.” Section 5 enumerates 
thirteen different classes of the various literary, dramatic, 
musical and artistic forms which the writings of an author 
may take and requires that the application for registration 
“snecify which class the work in which a copyright is claimed 
belongs.” The classes include books, periodicals, musical 
compositions, works of art, motion pictures, etc.’ In addition, 
section 207 of the Copyright Act authorizes the Register, 
subject to the approval of the Librarian of Congress, “to 


* See the differing opinions of Judges Hand and Clark in Vacheron & 
Constantin-Le Coultre Watches v. Benrus Watch Co., Inc., 260 F. 2d 
637 (C.A. 2, 1958), and the cases there cited, with respect to the 
question whether, for the purposes of maintaining a copyright infringe- 
ment suit, the requirement of registration is met when an owner 
attempts to register a claim to copyright and the Register refuses 
registration. 

* Section 5 also provides that the enumeration therein of classes of 
works “shall not be held to limit the subject matter of copyright as 
defined in section 4,” ie., shall not limit the meaning of the phrase, 
“all the writings of an author.” 
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make rules and regulations for the registration of claims to 
copyright.” 

The Copyright Law does not expressly bar from copyright 
works which contain content which is or might be illegal. It 
could be contended, therefore, that assuming such a work is 
a “writing of an author” within the meaning of section 4, 
that it falls within one of the classes enumerated in section 
5 and that the copyright owner has complied with the formal 
requirements of the law for registration, then the Register, 
as specified by section 11, “shall issue to him the certificates 
provided for in section 209.” In Bouvé v. Twentieth Cen- 
tury-Fow Film Corporation, 122 F. 2d 51, 55 (C.A.D.C., 
1941), the court stated that the Register has “no power to 
refuse registration of a claim of copyright which has been 
already secured by publication and notice; if the claim is 
based upon material which is actually the subject of 
copyright.” 

This contention, however, would brush aside a number of 
relevant considerations. It has been generally accepted for 
years that seditious, libellous, obscene or immoral works are 
not entitled to copyright. Drone, “A Treatise on the Law of 
Property in Intellectual Productions” (1879), pp. 181-187; 
Howell, “The Copyright Law” (1952 ed.), p. 46. Judicial 
authority to support this view exists; none has been found to 
the contrary. While the basis for the conclusion is not 
spelled out in the opinions with either precision or uniform- 
ity, copyright protection has been denied in a number of 
cases at least in part: because of the obscene or immoral con- 
tent of the work involved. Martinetti v. Maguire, 16 Fed. 
Case 920 (Case No. 9,173, C.C.N.D. Calif., 1867) ; Broder v. 
Zeno Mauvais Music Co.. 88 Fed. 74 (C.C.N.D. Calif., 1898) ; 
Barnes v. Miner, 122 Fed. 480 (S.D.N.Y., 1908) ; Bullard v. 
Esper, 12 F. Supp. 548, 549 (N.D. Tex., 1947). In Hoffman 
v. Le Traunik, 209 Fed. 875, 877 (N.D.N.Y., 1918), it was 
stated that for a work to be entitled to copyright it must 
be “original, meritorious, and free from illegality or 
-Immorality.” 

Thus, ‘there exists long-standing authority for the view 
that material which is determined to be obscene, seditious or 
of similar content is not: “the-subject of copyright.” Such 
material would therefore not be within the rule of the 
Twentieth Century-Fow Film cese. This would follow from 
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the court’s statement in that case that “the Register may 
properly refuse to accept for deposit and registration ‘objects 
not entitled to protection under the law.’” 122 F. 2d at 53. 
This view was followed in Bailie v. Fisher, 258 F. 2d 425 
(C.A.D.C., 1958). To the same effect is Brown Instrument 
Co. v. Warner, 161 F. 2d 910, certiorari denied 332 U.S. 801. 

Therefore, support can be provided for the view that if 
a work is determined, pursuant to such standards and pro- 
cedures as may be required, to be unentitled to copyright pro- 
tection, registration of a claim to copyright with respect to 
it need not be granted. 

It might be contended that cases such as Bailie and Brown 
Instrument Co., in which the Register’s refusal to issue a 
certificate was upheld, deal only with material which does 
not fall under sections 4 and 5 at all. The problem here 
relates to material which admittedly comes under those sec- 
tions, but which might ultimately be held by the courts to 
be, nevertheless, unentitled to copyright protection because 
of their content. Such an argument would involve the view 
that, whatever the equity powers of the courts * to refuse to 
afford copyright protection are in those circumstances, the 
statute has not vested the same power in the Register. 

However, the view can be taken that, to the contrary, 
the authority conferred upon the Register by section 207 “to 
make rules and regulations for the registration of claims 
to copyright,” confers precisely such power. In the Z7'wentt- 
eth Century-Fou Film Corporation case, the court stated 
that the rule-making power “must contemplate the exercise 
of some discretion, not only in the making, but in the adminis- 
tration of rules,” and “that the Act establishes a wide range 
of selection within which discretion must be exercised by 
the Register in determining what he has no power to ac- 
cept.” 122 F.2d at p. 53. The Bailie case also recognized 
the existence of such discretion. 258 F. 2d at p. 426. The 
extent of that discretion has not been defined judicially and 
the legislative history of the Copyright Law is unenlighten- 
ing in this respect. Further, while it does not appear to be 


‘In fact, some of the opinions bearing on the question appear to be 
based upon an exercise of equity discretion rather than upon copy- 
right law. Bullard v. Bsper, supra; Richardson vy. Miller, 20 Fed. 
Case 722 (Case No. 11,791, C.C.D. Mass. 1877); see also Stone ¢& 
McCarrick Inc. v. Dugan Piano Co., 220 Fed. 837 (C.A. 5, 1915). 
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the current practice for the Register to deny registration on 
the ground of illegality, the power to do so has been asserted 
and apparently exercised in the past. *Annual Report of the 


Register of Copyrights, 1941, pp. 29-30. 
poet 


Any attempt by the Register to adopt a policy of denying 
registration of claims to copyright in the circumstances here 
under consideration would involve problems which, while 
not necessarily insurmountable, could be substantial. For 
example, in the case of obscenity, reaching a satisfactory 
definition of what is obscene is complex. “Roth v. United 
States, 354, U.S. 476. It is further complicated by holdings 
to the effect that the,question whether material is obscene 
may depend upon the audience which ‘it is likely to reach, 
United States v. 81 Photographs, Etc., 156 F. Supp. 350, 
354-355 (S.D.N.Y., 1957), and that the standard. as to 
whether a work is so immoral as to be denied copyright pro- 
tection may vary from time to time. Simenton v. Gordon, 12 
F. 2d 116, 124 (S.D.N.Y., 1925). Further, in connection 
with Post Office action against allegedly obscene publications, 
the requirements of due process or of the Administrative 
Procedure Act (60 Stat. 237, 5 U.S.C. 1001, et seq.) have 
been held to necessitate hearings. Walker v. Popenoe, 149 
F. 2d 511, 5138-514 (C.A.D.C., 1945); Door v. Donaldson, 
195 F. 2d 764 (C.A.D.C., 1951) ; Sunshine Book Co. v. Sum- 
merfield, 249 F. 2d 114, 119, reversed 355 U.S. 372. See also 
Wong Yang Sung v. McGrath, 339 U.S. 33; Cates v. Hader- 
lein, 842 U.S. 804. 

It can be contended that a refusal to grant a certificate 
of registration does not constitute a prior restraint and 
differs from the problem involved in Post Office cases. 
However, I cannot predict with confidence that the courts 
will ultimately hold that the Copyright Office may, without 
a hearing or at least some informal opportunity to be heard, 
deny registration in the circumstances here involved. At 
the very least, a policy of refusing to grant certificates for 
works which meet the express statutory requirement set forth 
in the Copyright Act could impose a substantial burden upon 
the Copyright Office to examine with the utmost care works 
for which certificates of registration are requested. The 
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Register has advised me that the facilities of the office 
make intensive screening of works presented practically im- 
possible. It has a staff of some thirty-five examiners which 
receives more than 1,000 applications daily. Therefore ex- 
aminations of any more than the question whether the works 
involved meet the specific statutory requirements of the act 
may be regarded as not feasible administratively. In addi- 
tion, for policy reasons it may not be thought appropriate 
for the Register to undertake to be a conservator of public 
morals. 

The emphasis by the court in the 7 wentieth Century-Fow 
Film case upon the “wide range of selection within which 
discretion must be exercised by the Register in determining 
what it has no power to accept,” 122 F. 2d at p. 53, appears 
to me necessarily to involve the corollary discretion to de- 
termine to accept for registration works which the courts 
may ultimately decide to deprive of copyright protection for 
reasons of public policy. As noted above, the issuance of a 
certificate for a work does not preclude the courts from subse- 
quently refusing to recognize the validity of the claim to 
copyright. Zaylor Instrument Companies v. Fawley-Brost 
Co., 1389 F. 2d 98 (C.A. 7, 1943). And, of course, the statute 
nowhere requires the Register to refuse to accept such works 
for registration. For these reasons, I am of the opinion that 
the discretion conferred upon the Register by the Copyright 
Law leaves him free to decide not to attempt to refuse or 
deny registration of claims to copyright in works of the 
nature here discussed. 

This conclusion does not, of course, mean that the Register 
should not refer to the appropriate authorities material 
which comes to his attention in the course of his duties as 
containing evidence of a violation of law. On the contrary, 
it is the right of all citizens to communicate such evidence 
to the authorities directly concerned. Jn re Quarles and 
Butler, 158 U.S. 532, 535-536. ; 

Respectfully, 
WILLIAM P. ROGERS. 
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RAILROAD LOAN GUARANTIES UNDER THE TRANSPORTA- 
TION ACT OF 1958 


The Transportation Act of 1958 (August 12, 1958, 72 Stat. 568, Public 
Law 85-625), which added Part V to the Interstate Commerce 
Act, as amended, and which authorized the Interstate Commerce 
Commission to guarantee certain loans of common carriers by 
railroad, is constitutional. 

Any guaranty obligation undertaken by the Interstate Commerce 
Commission pursuant to such authority will constitute an obligation 
of the United States even though the act does not contain language 
expressly pledging the faith or credit of the United States, and 
notwithstanding the lack of an existing appropriation of funds for 
the payment of such obligation. 


Fepruary 4, 1959. 
The PresmentT. 

My Dear Mr. Preswent: I have the honor to comply with 
your request for my opinion upon certain questions submit- 
ted by the Chairman of the Interstate Commerce Commis- 
sion relating to loan guaranties authorized by the Interstate 
Commerce Act, as amended by the Transportation Act of - 
1958 (72 Stat. 568, Public Law 85-625). The questions are 
(1) whether the statutory loan guaranty provisions are con- 
stitutional, (2) whether such guaranties when made by the 
Interstate Commerce Commission will constitute obligations 
of the United States, and (3) whether the Commission is 
empowered to make such guaranties notwithstanding the lack 
of an appropriation of funds for their payment. I am of 
the opinion that each of these questions must be answered 
in the affirmative. 

The Transportation Act of 1958 added Part V to the In- 
terstate Commerce Act, as amended. Section 501 of the 
latter act, as so amended, provides: 

“Sec. 501. It is the purpose of this part to provide for 
assistance to common carriers by railroad subject to this Act 
to aid them in acquiring, constructing, or maintaining fa- 
cilities and equipment for such purposes, and in such a man- 
ner, as to encourage the employment of labor and to foster 
the preservation and development of a national transporta- 
tion system adequate to meet the needs of the commerce of 
the United States, of the postal service, and of the national 
defense.” 

Section 503 provides: 
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“Sec. 503. In order to carry out the purpose declared in 
section 501, the Commission, upon terms and conditions pre- 
scribed by it and consistent with the provisions of this part, 
may guarantee in whole or in part any public or private fi- 
nancing institution, or trustee under a trust indenture or 
agreement for the benefit of the holders of any securities 
issued thereunder, by commitment to purchase, agreement 
to share losses, or otherwise, against loss of principal or in- 
terest on any loan, discount, or advance, or on any commit- 
ment in connection therewith, which may be made, or which 
may have been made, for the purpose of aiding any common 
carrier by railroad subject to this Act in the financing or 
refinancing (1) of additions and betterments or other capi- 
tal expenditures, made after January 1, 1957, or to reim- 
burse the carrier for expenditures made from its own funds 
for such additions and betterments or other capital expendi- 
tures, or (2) of expenditures for the maintenance of prop- 
erty: Provided, That in no event shall the aggregate 
principal amount of all loans guaranteed by the Commission 
exceed $500,000,000.” | 

Subsection (a) of section 506 provides: 

“(a) Payments required to be made as a consequence of 
any guaranty by the Commission made under this part shall 
be made by the Secretary of the Treasury from funds hereby 
authorized to be appropriated in such amounts as may be 
necessary for the purpose of carrying out the provisions of 
this part.” 

Section 504 enumerates limitations on the circumstances 
under which guaranties may be made under section 503 and 
requires the Commission to make findings related to those 
limitations with respect to each loan which may be guaran- 
teed. Section 505 authorizes the Commission to consent to 
modification of the terms and conditions of guaranties, and 
section 507 authorizes it to prescribe and collect guaranty 
fees. 

First, section 501 indicates that the loan guaranty pro- 
gram is intended to “foster the preservation and develop- 
ment of a national transportation system adequate to meet 
the needs of the commerce of the United States, of the postal 
service, and of the national] defense.” There is no doubt 
that these, together with the promotion of the general wel- 
fare, are appropriate subjects of legislation under Article I, 
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section 8, of the Constitution. And it seems clear that the 
credit of the Nation may be employed in order to effectuate 
such appropriate congressional objectives. Cleveland v. - 
United States, 323 U.S. 329, 333; 41 Op. A.G. 138; 41 Op. 
363. I, therefore, conclude that the loan guaranty provisions 
contained in Part V of the Interstate Commerce Act, as 
amended, are constitutional. 

Second, in both opinions of the Attorney General cited 
above it was pointed out that Congress has the power to 
incur obligations on behalf of the United States and may 
use such agencies as it deems appropriate to execute its con- 
stitutional powers. See also 37 Op. A.G. 241, 245 (1933). 
So viewed, the Transportation Act of 1958 was a delegation 
of authority to the Interstate Commerce Commission to 
incur guaranty obligations on behalf of the United States. 
Any such obligation undertaken by the Commission pur- 
suant to the authority conferred upon it will constitute an 
obligation of the United States. 

This conclusion is not affected by the absence from the 
act of any language expressly pledging the faith or credit 
of the United States to payment of guaranty obligations. 
In 41 Op. 363, supra, I emphasized that there is no order 
of solemnity of valid general obligations of the United 
States and that no legal priority is afforded general obliga- 
tions contracted pursuant to an express pledge of faith or 
credit over those not so accompanied. It is enough to create 
an obligation of the United States if an agency or officer is 
validly authorized to incur such an obligation on its behalf 
and validly exercises that power. 

Third, the Interstate Commerce Act, as amended by the 
Transportation Act of 1958, does not appropriate funds to 
meet any guaranty obligation which may have to be paid. 
Subsection (a) of section 506 merely authorizes the appro- 
priation of funds “in such amounts as may be necessary for 
the purpose of carrying out the provisions of this part.” 
This is identical with the situations dealt with in 41 Op. 
A.G. 188, 363, supra. It was, nevertheless, concluded in 
each case that a valid obligation of the United States might 
be incurred under the pertinent statute. In the latter 
opinion I stated, “If, as in this case, the existence of an 
appropriation is not a condition of or limitation on the 
authority of an officer to contract on behalf of the United 
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States, the need for appropriations to meet an obligation 
incurred under the contract does not affect the existence 
or validity of the obligation.” The Transportation Act of 
1958 does not make the existence of an appropriation a 
condition or limitation on the authority of the Interstate 
Commerce Commission to incur guaranty obligations on be- 
half of the United States. Therefore, binding guaranty ob- 
ligations may be incurred under the authority conferred by 
that act notwithstanding the lack of an Bs of 
funds for the payment of such guaranties. 


Sincerely, , 
WILLIAM P. ROGERS. 





MIGRANT FARM LABOR—WAGNER-PEYSER ACT 


Section 12 of the Wagner-Peyser Act of June 6, 1933, c. 49, 48 Stat. 
113 (29 U.S.C. 49, et seg.), authorizing the Secretary of Labor to 
make necessary rules and regulations empowers him to promulgate 
referral standards governing use of the public employment service 
in connection with interstate recruitment of agricultural workers. 

The Attorney General will not pass upon the wisdom of administra- 
tive rulemaking. His consideration is limited to whether the 
agency rule is consistent with the governing statute or is in itself 
unreasonable or inappropriate. Authority to promulgate rules on a 
particular subject may rest 6n a general grant of rulemaking power, 
where the statute and legislative history are silent. 

It cannot be said that referral standards in connection with inter- 
state recruitment of farm workers have no rational relation to the 
basic purposes and objectives of the act or that the standards in- 
volved are arbitrary and unreasonable. The necessary factual 
basis for legislative rulemaking may be presumed. 

Long prevailing administrative construction of a statute acquiesced 
in by Congress is entitled to great weight. It ought not to be dis- 
regarded except for cogent reasons and unless clearly erroneous. 


JULY 2, 1959. 
THe SEcRETARY OF Lapor. 

Dear Mr. Secretary: I have-your letter of May 8, 1959, 
requesting my opinion regarding your rulemaking authority 
under the Wagner-Peyser Act (act of June 6, 1933, c. 49, 
48 Stat. 113, 29 U.S.C. 49 et seq.), establishing the United 
States Employment Service as a bureau in the Department of 
Labor with the responsibilities to perform the duties assigned 
by the act. Those duties, which are specified in section 3 of 
the act, 29 U.S.C. 49b, include the following: “* * * to pro- 
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mote and develop a national system of employment offices 
for men, women, and juniors who are legally qualified to 
engage in gainful occupations * * *, to maintain a farm 
placement service * * * [and] also assist in coordinating 
the public employment offices throughout the country and 
in increasing their usefulness by * * * assisting them in 
meeting problems peculiar to their localities * * * and 
maintaining a system for clearing labor between the several 
States.” Section 12 of the act, 29 U.S.C. 49k, authorizes the 
Secretary of Labor “to make such rules and regulations as 
may be necessary to carry out the provisions of this Act.” 

The problem involves your authority to promulgate regu- 
lations establishing referral standards governing the use 
of the public employment service in connection with the 
interstate recruitment of agricultural workers. The regu- 
lations require a State public employment agency to give 
certain assurances before placing an employer’s order for 
agricultural workers to be recruited outside the State. Your 
letter advises me that the “system for clearing labor be- 
tween the several States” (sec. 3, supra) functions as follows: 

“An employer endeavoring to obtain labor files a job order 
with a local public employment office, which attempts to 
fill it in the local labor market. If this attempt is unsuc- 
cessful, copies of the order are forwarded to surrounding 
public employment offices within the State. If the neces- 
sary workers are not thus obtained, a copy of the order goes 
to the State office, which undertakes recruitment efforts on 
a Statewide basis, and, if these efforts fail, forwards the 
order to the appropriate regional office of the Bureau of 
Employment Security, which is a branch of the United States 
Department of Labor. The ever-expanding area of the search 
is then widened to include the whole region. All other efforts 
failing, the order is referred to the Washington office of the 
Bureau, which, from available labor market information, 
undertakes recruitment on a national basis, generally pin- 
pointed to the probable area of labor supply.” 

It appears that referral standards for the interstate re- 
cruitment of agricultural labor were first promulgated by 
your predecessor in 1951 (16 F.R. 9142), and revised in 1954 
(19 F.R. 7433). In their present form they provide (20 
CFR (Cum. Supp.) sec. 602.9) that a State agency must 
make assurances as to the housing, wages, and transportation 
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to be accorded to agricultural workers recruited through the 
interstate clearance system. These are in substance that em- 
ployers will supply interstate workers with hygienic housing 
adequate to meet climatic conditions, offer them wages not 
less than the prevailing wages paid to local agricultural 
workers, and provide daily transportation from pick-up 
points to the place of employment, and return, in accordance 
with the common practice of employers in the area. You 
state that you now have under consideration proposed 
amendments of these standards. You inform me that in 
recent years the economic and social problems of migrant 
farm labor have received wide publicity, that a successful 
program of interstate farm labor recruitment must take 
cognizance of the conditions revealed by governmental] in- 
vestigations of these problems, at Federal, State and local 
levels, and that this is the purpose of the proposed amend- 
ments to the existing regulations. There are cited the Re- 
port of the President’s Commission on Migratory Labor 
(established by Executive Order No. 10129 of June 3, 1950, 
15 F.R. 3499), congressional committee hearings, studies by 
State agencies, and numerous news reports, as showing that 
the housing provided for migrant farm workers “has fre- 
quently been overcrowded, unsanitary, lacking beds and bed- 
ding, unheated, and a fire hazard. Some migrants have even 
been required to sleep in the open, completely exposed to 
the elements.” These conditions “breed disease and thus 
endanger the health of the whole community.” ? The Report 
of the President’s Commission summarized the matter as 
follows (p. 16) : 

“Beyond wanting migrants to be available when needed 
and to be gone when not needed, they are expected to work 
under conditions no longer typical or characteristic of the 
American standard of life. In a period of rapidly advanc- 
ing job and employment standards, we expect them to work 


* See, e.g., Report of the President’s Commission, “Migratory Labor . 
in American Agriculture (1951),” Hearings before the Subcommittee 
on Labor and Labor-Management Relations of the Senate Commit- 
tee on Labor and Public Welfare, 82d Cong., 2d sess., February and 
March, 1952; studies by agencies of the States of Arizona, Florids, 
Oregon, Texas, and Pennsylvania; the Baltimore Evening Sun, New 
York Herald Tribune, Providence Evening Bulletin, York, Pa., Ga- 
zette and Daily, Tampa Tribune, and Los Angeles Times. The news- 
paper accounts relate to the years 1957, 1958, and 1959. 
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at employment which, for all practical purposes, has no job 
standards.” 

Stressing the fact that the Department of Labor has 
reached no definite conclusion as to the precise content of 
the proposed amendments, and that, no more than the exist- 
ing regulations, will they preclude noncomplying employers 
from obtaining workers who do not come through the gov- 
ernmental interstate clearance system, you state that you 
have in mind the following three changes: (1) the regula- 
tion dealing with housing would require the State agency to 
assure that housing conforms to applicable State or local 
housing codes, and, if there are no such codes, that the 
housing will not endanger the health or safety of the work- 
ers; (2) the regulation dealing with wages would require 
the State agency to assure that the wages offered are not 
less favorable than those prevailing among employers in 
the area for workers recruited outside the State, and, in any 
event, not less than the wages prevailing in the area of em- 
ployment for local agricultural labor similarly employed; 
(3) the regulation dealing with transportation would be 
expanded to require the State agency to assure that the 
particular employer will provide transportation arrange- 
ments not less favorable than those prevailing among em- 
ployers in the area of employment who have recruited labor 
from the areas in which the workers are to be obtained; if 
there is no such prevailing practice, transportation arrange- 
ments must be no less favorable than those prevailing in the 
area of supply as determined by the local employment office. 
You state that the proposed housing amendment recognizes 
the existence of local remedial measures and prohibits the 
use of the interstate labor recruitment system to subvert 
them, and that where no remedial measures have been en- 
acted, the amendment will preclude the public employment 
service from being utilized to send workers over long dis- 
tances to employment providing quarters dangerous to their 
health and safety. Concerning the proposed wage amend- 
ment, it is said that its purpose, like that of the existing regu- 
lation, :s to prevent the use of the interstate system as a ve- 
hicle for undermining prevailing wage rates in the area of 
employment. As to the transportation amendment, you 
advise me that like the wage proposal it seeks only equal 
treatment for employees referred through the interstate 
recruitment program. 
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You inform me that all three proposals represent the 
development of long-standing policies promulgated by the 
Secretary of Labor, which have been previously unques- 
tioned, and that you believe that the proposals and the 
other regulations promulgated under the Wagner-Peyser 
Act, particularly in the area of interstate recruitment of 
workers, are within the scope of the authority conferred 
upon the Secretary of Labor by the act. You have trans- 
mitted the opinion of your chief legal officer in support 
of your conclusion. The request for my opinion appears 
to have been prompted by the fact that a number of per- 
sons have questioned both the propriety of the proposed 
amendments and the authority of the Secretary of Labor 
to issue regulations providing standards for interstate 
recruitment of workers. You enclose a copy of a letter 
received by your Solicitor from the counsel of the House 
Committee on Agriculture, maintaining that the Wagner- 
Peyser Act confers no authority upon the Secretary of 
Labor to issue regulations of the nature here involved. 

The committee’s counsel makes the following points: 
(1) Nowhere in the act, either by express language or by 
necessary implication, is there any delegation of power to 
the Secretary of Labor to promulgate referral standards, and 
no intention on the part of Congress to delegate such power 
is to be found in the legislative history; (2) the legislative 
materials indicate that the sole intention of Congress was to 
establish the public employment service as “a service agency” 
to assist and encourage the development and operation of free 
public employment offices without any authority to exer-’ 
cise substantive controls over conditions and terms of em- 
ployment; (3) the act cannot reasonably be construed as 
conferring upon the Secretary the power to promulgate 
substantive regulations regarding conditions and terms of 
employment with respect to agricultural labor in the face 
of consistent exemptions of such labor from regulatory 
statutes, such as the Fair Labor Standards Act of 1938, 
ec, 676, 52 Stat. 1060, 1067, 29 U.S.C. 201, 213, and the 
Walsh-Healey Act, c. 881, 49 Stat. 2036, 2039, 41 U.S.C. 
35, 43: (4) section 11(b) of the act, 29 U:S.C. 49j)(b), 
authorizing and directing the Secretary in carrying out the 
provisions of the act to provide for the giving of notice of 
strikes or lockouts to applicants before they are referred to 
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employment, is perhaps the most compelling indication of 
congressional intent—the fact that Congress felt it neces- 
sary to include this specific referral standard shows that it 
intended no others. 

I 


In considering this matter my function is of course a 
limited one. It is not to act as a superior administrative 
officer passing upon the wisdom of your decision to exercise 
whatever rulemaking powers have been granted you by the 
Wagner-Peyser Act. This is a responsibility which Con- 
gress has confided in you as the administrator of the act, 
and in law I do not share it. Although technically the 
Attorney General does not, like a court, sit in review of 
agency rulemaking, your authority should be viewed in the 
light of judicial principles applicable in that area. This 
seems to have been the approach taken by Attorney Gen- 
eral Mitchell in advising the Secretary of the Treasury on 
similar problems (36 Op. A.G. 510 (1932)). The judicial 
standard is whether the agency rule is inconsistent with the 
statute or is in itself unreasonable or inappropriate. United 
States v. Morehead, 243 U.S. 607, 613-614; Boske v. Comin- 
gore, 177 U.S. 459, 470; Forbes v. United States, 125 F. 2d 
404, 409 (C.A. 9, 1942) ; 836 Op. A.G. 510, supra. And the 
invalidity of an administrative regulation must be made 
plain to warrant striking it down. Boske v. Comingore, 
supra; Knight v. Mantel, 135 F. 2d 514, 517 (C.A. 8, 1948) ; 
and see Labor Board v. Seven-Up Co., 344 U.S. 344, 346- 
347. 

That in the act itself there is no express or necessarily im- 
plied delegation of power to the Secretary to establish refer- 
ral standards does not establish a lack of power. The exist- 
ence of administrative authority to promulgate rules on a 
particular subject does not depend on such considerations 
but may be found in the legislative grant to the administra- 
tor of general rulemaking power. American Trucking As- 
sociations v. United States, 344 U.S. 298, 309-312. And I 
have recently so held. See 41 Op. A.G. 395; zd., 333. That 
the legislative history is also silent is of course equally with- 
out significance. The absence of authority is not established 
by the absence in the legislative history of evidence of an 
affirmative intention to grant the claimed power. I do not 
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find the references cited to demonstrate an intent to deny 
the power convincing. The expressed concern of Congress 
to have the Federal agency “help and encourage” the 
States and “cooperate” with them (73d Cong., Ist sess., 
S. Rept. No. 63, p. 4; H.R. Rept. No. 158, p. 2) does not 
necessarily show an intention to exclude from the rulemak- 
ing power of the Secretary the subject of referral standards. 
It might indeed be said that a contrary intention was pres- 
ent because the House committee, although it recognized 
that the purposes of the existing Federal employment serv- 
ice included the “improvement of working conditions” 
(zbid.), one of the basic statutory responsibilities of the 
Secretary (37 Stat. c. 141, 736, 5 U.S.C. 611), did not 
indicate that the subject was to be excluded in his opera- 
tion of the new service. The legislative history is wholly 
inconclusive. 

_I have also considered the specific delegation found in 
section 11(b). It does not show that Congress necessarily 
intended to confine the general grant of rulemaking authority 
of section 12 solely to procedural] and administrative matters. 
The provision merely seems to reflect the feeling of Congress 
that a matter of such importance ought not to be committed 
to the discretionary regulatory power of the administrator. 
This view is supported by the mandatory language of 
section 11(b). Moreover, as pointed out by your Solicitor, 
such a narrow view of the Secretary’s rulemaking power 1s 
inconsistent. with section 9 of the act, 29 U.S.C. 49h, and the 
decision of the Court of Claims in Oftinger v. United States, 
123 Ct. Cl. 28 (1952). 

Section 9 requires the Secretary “to ascertain whether the 
system of public employment offices maintained in each 
State is conducted in accordance with the rules and regula- 
tions and the standards of efficiency prescribed by the Secre- 
tary in accordance with the provisions of this Act.” It is 
unlikely that Congress would have affirmatively placed upon 
the Secretary such responsibilities if 1t did not consider that 
the rules, regulations, and standards of efficiency were to be 
of substantive importance rather than merely procedural and 
administrative. The Ottznger case involved a long-standing 
policy of the United States Employment Service of prohibit- 
ing referrals to jobs which are vacant because the former occu- 
pant is on strike or is locked out in the course of a labor dis- 
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pute, or the filling of which is an issue in a labor dispute. See 
20 CFR sec. 602.2(b). The policy was continued in effect 
when the employment service became an operating arm of the 
War Manpower Commission during World War II. Pur- 
suant thereto the Commission refused to authorize referrals 
to an Army contractor involved in a labor dispute. In dis- 
missing the contractor’s suit for damages allegedly suffered 
as a result, the Court of Claims rejected the contention that 
the Commission’s policy was so unreasonable and arbitrary 
as to be illegal. The rationale of its holding appears to have 
been that when the Government went into the business of 
running employment agencies it was faced with the same 
problems as private employment agencies and could deal 
with them similarly. A private agency, the court stated, 
“would have lost its patronage” if it had, “without warning, 
referred an applicant to a job where there was a strike or 
picketing” (123 Ct. Cl., at 45-46). 

The Ottinger case does not imply that the referral standard 
was without justification in the Wagner-Peyser Act itself. 
Nor is it inconsistent with the earlier decision of the same 
court in Sanders v. United States, 104 Ct. Cl. 1 (1945), 
where Government reliance on the standard was rejected. 
The cases are factually distinguishable. In Sanders, unlike 
Ottinger, the Government had expressly obligated itself by 
contract with the plaintiff to furnish him workers through 
the United States Employment Service. It had to live up 
to its contract regardless of what it might otherwise be free 
to do. In Ottinger, where the Government was under no 
such contractual obligation (see 123 Ct. Cl., at 39), the 
legality of the referra] standard was directly in issue. 

Congress, in section 12 of the act, has vested in the Secre- 
tary the power “to make such rules and regulations as may be 
necessary to carry out” its provisions. Such a broad grant of 
rulemaking power is a sufficient legal basis for the promulga- 
tion of substantive standards unless it may be fairly said 
that the subject matter of those standards is wholly outside 
the purposes and policies of the act. Cf. Virginia Electric 
& Power Co. v. Labor Board, 319 U.S. 533, 540. 


II 


I cannot say that prescribing referral standards for the 
interstate recruitment of farm workers’ power has no ra- 


414 Migrant Farm Labor—Waganer-Peyser lect 


tional relation to the basic purposes and objectives of the 
act, or that the standards involved are in themselves arbi- 
trary and unreasonable. The act does not, of course, vest 
in the Secretary of Labor any power to require employers 
of farm labor to abide by working conditions which in the 
opinion of the Secretary are desirable. In disclaiming such 
power, you properly point out that the only effect of the 
referral standards is to withdraw the facilities of the public 
employment offices from noncomplying farm employers who 
remain free to secure workers through other sources. They 
are subject to no direct regulation. Viewed in this light it 
is difficult to see a violation of the assumed normal practice 
of Congress of exempting agricultural labor from the opera- 
tion of regulatory statutes, as for example, the Fair Labor 
_ Standards Act and the Walsh-Healey Act. Cf. Amertcan 
Trucking Associations v. United States, 344 US. 298, supra, 
at 317-318. 3 

Section 3 of the act, supra, directs the United States Em- 
ployment Service “to maintain a farm placeinent service” and, 
to increase the usefulness of public employment services “by 
maintaining a system for clearing labor between the several 
States.” You state that the regulations in question are 
designed to enable the public employment offices to perform 
a more effective job in the interstate recruitment of unem- 
ployed domestic farm workers to regions experiencing & 
shortage of agricultural labor. This is elaborated in the 
opinion of your Solicitor as follows: 

“No one would deny that a private employment agency 
would * * * lose its patronage if it referred workers to jobs 
which provided housing unfit for human habitation, or which . 
paid wages below the level prevailing in the community, or 
which required the workers to furnish more than the custom- 
ary share of transportation costs. The Secretary of Labor 
is confronted with the same problem. If he is to maintain 
an effective farm placement service and a functioning sys- 
tem of clearing labor between the States, he must offer pro- 
spective employees minimum assurances, of the nature con- 
tained in the existing regulations and proposed amendments, 
in order to retain their ‘patronage’.” 

It is also said that these assurances are essential to the ful- 
fillment of the declared objective of Congress in establishing 
a nationwide system of public employment offices “to 
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reduc[e] unemployment and * * * stabiliz[e] labor con- 
ditions throughout the States.” See S. Rept. No. 63, supra, 
p. 3; H.R. Rept. No. 158, supra, pp. 2-3. As your Solicitor . 
puts it: “Unless job orders placed in interstate clearance are 
required to contain specifications no less favorable than con- 
ditions prevailing in the area of employment, the interstate 
recruitment system could be used to undermine existing labor 
conditions in that area, in derogation of the declared Con- 
gressional purpose of stabilizing such conditions. An em- 
ployer’s inability to recruit labor locally may be due to his 
unwillingness to pay the wages prevailing in his community, 
or to provide housing adequate to the basic demands of 
sanitation, health and safety, or to share in transportation 
costs on the same basis as other employers in his area. The 
use of interstate recruitment facilities to supply workers 
to such an employer could very well create a labor surplus 
in the area, with resulting unemployment of local workers. 
The assurances sought from state agencies by these regula- 
tions and proposed amendments are essential if the inter- 
state farm labor recruitment program is to be devoted to 
remedying genuine labor shortages.” | 
In giving you the authority to make rules and regulations 
necessary “to carry out” the provisions of the act it 1s reason- 
able to believe that Congress intended that you might re- 
sort to that authority in order to prevent the public 
employment service from being used in a manner which in 
your judgment would defeat the stated purposes and objec- 
tives of the act. Cf. American Trucking Associations v. 
United States, supra, at 310-311. Nor would it seem that 
your action must be dependent, as appears to be claimed, 
upon a showing of actual experience as to the deleterious 
effect of the conditions involved upon the programs author- 
ized and contemplated by the act. The exercise of the rule- 
making power conferred by section 12 is of a legislative na- 
ture and is not subject to challenge on the ground that the 
facts justifying its exercise do not exist; the necessary state 
of facts is presumed. Pacific States Bor & Basket Co. v. 
White, 296 U.S. 176, 184-186; and see, United States v. Rock 
Royal Co-Operative Inc., 307 U.S. 533, 567-568; Thompson 
v. Consolidated Gas Co., 300 U.S. 55, 69-70. Moreover, it is 
not improbable that these conditions may have the conse- 
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quences you fear. In any event it is your judgment that 
controls. | 
The regulations you have in mind cannot be said to be in 
themselves unreasonable as imposing undue or arbitrary bur- 
dens upon employers who desire to obtain farm laborers 
through the interstate system of recruitment. As to housing, 
they would merely require such employers to satisfy appli- 
cable State or local housing codes, or in the absence thereof, 
to furnish housing that will not endanger the health or 
safety of the workers. The remaining regulations would do 
no more than call upon employers to pay prevailing wage 
rates and to comply with prevailing practices in the furnish- 
ing of transportation, if they wish to use the facilities of the 
public employment offices. The requirements are consistent 
with the congressional policy expressed in section 3304(a) 
(5) of the Internal: Revenue Code of 1954, 26 U.S.C. (Supp. 
V) 3304(a) (5). Pursuant to that provision the permissible 
credit toward Federal unemployment taxes is conditioned 
upon the inclusion in the State unemployment compensation 
law of a provision prohibiting the denial of benefits to any 
_ otherwise eligible individual for refusing to accept new 
work “if the wages, hours, or other conditions of the work 
offered are substantially less favorable to the individual 
than those prevailing. for similar work in the locality.” 


Til 


Any consideration of the question must also take into ac- 
count the well established rule that the construction of a 
statute by those charged with its execution, especially when 
it has long prevailed and has been acquiesced in by Congress, 
is entitled to great weight and ought not to be disregarded 
or overturned except for cogent reasons and unless it is clear 
that the administrative construction is erroneous. Great 
Northern Ry. Co. v. United States, 315 U.S. 262, 275-276; 
United States v. Shreveport Grain & Elevator Co., 287 U.S. 
11, 84; United States v. Johnston, 124 U.S. 236, 253; 41 Op. 
A.G. 57 (1950); 39 Op. A.G. 203, 206 (1938); 36 Op. 
A.G. 510, 513 (1932). The Secretary’s view that the 
rulemaking power conferred upon him by the act includes 
the authority to promulgate referral standards has a history 
of more than twenty years. See Sanders v. United States, 104 
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Ct. Cl. 1, supra, at 15, 24.2 There is in addition persuasive 
evidence of congressional acquiescence in, if not approval 
of, the administrative interpretation. 

In 1945 and 1946 Congress considered various bills pro- 
posing amendments to the Wagner-Peyser Act. Some of 
the bills would have amended the act to incorporate ex- 
pressly certain of the policies and regulations of the Secre- 
tary. One would have authorized and directed the Sec- 
retary “in carrying out the provisions of [the] Act” to 
assure that State employment systems were maintaining 
reasonable referral standards, including “referral of workers 
to jobs on the basis of their qualifications and at wages and 
working conditions which are not less favorable to the in- 
dividual than those prevailing for similar work in the lo- 
cality” (S. 1510, 79th Cong., 1st sess., sec. 212). In testifying 
on this bill before a Subcommittee of the Senate Committee 
on Education and Labor on November 16, 1945, the Chair- 
man of the Social Security Board stated (Hearings before 
a Subcommittee of the Senate Committee on Education and 
Labor, vol. 7, 79th Cong., 1st sess.,on S. 1456 and S. 1510, 
p. 55): 

“The Wagner-Peyser Act, which is now the statutory basis 
for the Federal-State system of employment offices is very 
general in its terms. It is probable that the Secretary of 
Labor, under his rulemaking power, could prescribe all of the 
standards and conditions that are spelled out in these bills.” 
The Director of the United States Employment Service testi- 
fied in considerable detail on the same subject. Hearings 
before a Subcommittee of the Senate Committee on Education 
and Labor, 79th Cong., 2d sess., on S. 1456, S. 1510, S. 1848, 
and H.R. 4437, pp. 307-311. The Senate Committee on Edu- 
cation and Labor, in reporting favorably on H.R. 4437, ex- 
pressly concurred in this view of the Secretary’s authority 
under the act, stating (S. Rept. No. 1266, 79th Cong., 2d sess., 
p. 20): “* * * Under the Wagner-Peyser Act the Secretary 
of Labor is authorized to promulgate rules, regulations, and 
standards of efficiency necessary to carry out the provisions 
of that act. Under that authority the Secretary is em- 
powered to issue reasonable referral standards necessary 


*The specific referral standards here involved were promulgated at 
varying dates beginning in 1946. 
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to conduct an effective employment-service program. The 
specific referral standards provided for in this section are 
referral standards which are basic to an effective employ- 
ment-service operation and constitute minimum referral 
standards which must be adhered to. The inclusion of these 
referral standards in this act is not to be construed as re- 
stricting the Secretary’s authority to issue other reasonable 
referral standards.” ® 

This report furnished the basis for the Senate’s action 
when it passed the bill (92 Cong. Rec. 7457), indicating 
thereby its approval of the administrative interpretation 
which had been explained to the committee and accepted 
by it. See United States v. Zazove, 334 U.S. 602, 622.4 

Shortly thereafter the Secretary of Labor promulgated 
regulations prescribing recruitment and referral standards 
similar to those here involved. These were published .in 
the Federal Register. 11 F.R. 11278 (October 3, 1946). 
The Wagner-Peyser Act was amended in 1950 (64 Stat. 
822), but no action was taken to curtdil in any way the 
Secretary’s rulemaking authority. Following the promul- 
gation of the farm labor recruitment regulations in 1951 
and their revision in 1954, Congress further amended the 
Wagner-Peyser Act (70 Stat. 910), and again did nothing 
to cut down the Secretary’s rulemaking authority. 

In the face of the longstanding administrative construc- 
tion of the act as conferring power upon the Secretary to 
promulgate referral standards governing the use of the 
public employment service and the evidence of congressional 
acquiescence therein, I would not be justified in advising 
you that the construction is in fact erroneous in the absence 
of a clear and convincing showing of error. In my opinion 
no such showing has been made. 


*The committee, at the beginning of the paragraph from which the 
quotation is taken, expressly referred to section 12, the provision 
conferring general rulemaking authority upon the Secretary. 

“The bill passed by the House did not contain any provisions re- 
garding referral standards (92 Cong. Rec. 547). Objection was made 
in the House to the Senate request for a conference ({4d., 7591), as a 
result of which no conference was had. The fact that Congress did 
not amend the Wagner-Peyser Act in 1946 to give the Secretary the 
express statutory authority to promulgate referral standards does 
not establish the view that such authority did’ not already exist. See 
Interstate Commerce Commission v. Ratiway Labor Association, 315 
U.S. 378, 8378-379. 
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In considering your course of action you will understand 
of course that this opinion is limited to the situation pre- 
sented by your letter and is not to be taken as necessarily 
applicable to substantially different circumstances. 

Sincerely, 


WILLIAM P. ROGERS. 





CIVIL SERVICD LAWS—APPLICABILITY TO SUPERGRADE 
POSITIONS IN THE OFFICE OF CIVIL AND DEFENSE 
MOBILIZATION 


Section 505(i) of the Classification Act of 1949 (5 U.S.C. 1105(i)), 
requiring approval by the Civil Service Commission of the quali- 
fications of proposed appointees to supergrade positions (GS 16, 
17, and 18), is not applicable to positions of Regional Director 
in the Office of Civil and Defense Mobilization in view of the ex- 
ception for positions the compensation of which is paid from ap- 
propriations for the Executive Office of the President under the 
heading “Office of Defense Mobilization.” That agency has been 
abolished, and its functions and those of the Federal Civil Defense 
Administration vested in a new agency, the Office of Civil and De- 
fense Mobilization. The new agency should be regarded as within 
the scope of the exception. 

Nor can the exception provided by section 505(i) be confined to posi- 
tions in the excepted service. Congress did not differentiate in the 
statute between competitive and excepted positions, and such a 
differentiation cannot be read into the statute under the guise of 
interpretation. 

SEPTEMBER 29, 1959. 


THE PRESIDENT. 

My Dear Mr. Presivent: I refer to your request, trans- 
mitted through your Special Counsel, for my opinion con- 
cerning the inquiry of the Director of the Office of Civil and 
Defense Mobilization as to whether the qualifications of 
proposed appointees to the positions of Regional Director 
established by section 3 of Reorganization Plan No. 1 of 1958 
(23 F.R. 4991) are required to be approved by the Civil 
Service Commission. The Director is of the view, supported 
by an opinion of his General Counsel, that the Civil Service 
Commission is without jurisdiction in the matter. The 
Commission, supported by an opinion of its chief legal of- 
ficer, disagrees. 

Reorganization Plan No. 1 of 1958, effective July 1, 1958, 
provided new arrangements for the conduct of Federal de- 
fense mobilization and civil defense functions. The plan 

648-815 O-64—29 
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transferred to the President the functions which had there- 
tofore been vested in the Federal Civil Defense Adminis- 
tration and in the Office of Defense Mobilization. These 
agencies were consolidated to form a new Office of Civil and 
Defense Mobilization? in the Executive Office of the Presi- 
dent, headed by a Director appointed by the President by 
and with the advice and consent of the Senate. The Office 
and the Director are to perform such functions as the Presi- 
dent may delegate or assign to them. By Executive Order 
No. 10773 of July 1, 1958 (23 F.R. 5061), as amended by 
Executive Order No. 10782 of September 6, 1958 (23 F.R. 
6971), the President delegated to the Director all functions 
transferred to him by the plan. 

Section 3 of the Reorganization Plan established in the 
Office of Civil and Defense Mobilization so many new posi- 
tions, not in excess of ten existing at any one time, with the 
title “Regional Director,” as the Director of the Office might 
from time to time determine. Each Regional] Director is to 
be appointed “under the classified civil service,” in accord- 
ance with the provisions of section 4 of the Reorganization 
Act of 1949 (June 20, 1949, c. 226, 63 Stat. 203, 204, 5 U.S.C. 
133z-2). I am advised that there have been established 
eight positions of Regional Director, each classified in grade 
17 of the General Schedule set up by the Classification Act 
of 1949 (October 28, 1949, c. 782, 63 Stat. 954, 959, as 
amended, 5 U.S.C. 1112). 

Section 505(i) of the Classification Act, added by section 
10 of Public Law 85-462 of June 20, 1958, 72 Stat. 213, 5 
U.S.C. 1105 (i), provides that— 

“Appointments to position in grades 16, 17, and 18 of the 
General Schedule shall be made only upon approval by the 
Civil Service Commission of the qualifications of the pro- 
posed appointees, except that this subsection shall not apply 
to those positions— 

* * & * 

“(3) for which the compensation is paid from (A) appro- 
priations for the Executive Office of the President under 
the headings ‘The White House Office,’ ‘Special Projects,’ 


*Public Law 85-768 of August 26, 1958, 72 Stat. 861, changed the 
name of the new agency from “Office of Defense and Civilian Mobiliza- 
tion” to “Office of Civil and Defense Mobilization.” 
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‘Council of Economic Advisers,’ ‘National Security Council,’ 
‘Office of Defense Mobilization, and ‘President’s Advisory 
Committee on Government Organization’ * * *.” [Italics 
supplied.] Title I of the Independent Offices Appropriation 
Act, 1960, Public Law 86-255 of September 14, 1959, 73 Stat. 
500, makes appropriations for the Executive Office of the 
President under the heading “Office of Civil and Defense 
Mobilization.” 

The Civil Service Commission has asserted that with re- 
spect to the Office of Civil and Defense Mobilization the ex- 
ception in section 505(i) has a limited effect—it does not 
apply to all GS 16, 17, and 18 positions in that Office but 
only those of the positions that are excepted from the com- 
petitive service and the compensation of which is paid from 
the appropriation for the Office of Defense Mobilization. 
The Office of Civil and Defense Mobilization argues that 
“the plain language of the statute is intended to, and does, 
exempt the Executive Office of the President—Ofiice of Civil 
and Defense Mobilization from the requirement that the 
Civil Service Commission approve the qualifications of pro- 
posed appointees to ‘supergrade’ [i.e GS 16, 17, and 18] 
positions.” 

I 


It is true, of course, that the exception in section 505 (1) 
is limited in terms to positions the compensation of which 
is paid from appropriations for the Executive Office of the 
President under the heading “Office of Defense Mobiliza- 
tion.” On the date of the enactment of section 505(1), June 
20, 1958, the Reorganization Plan consolidating that office 
and the Federal Civil Defense Administration to form a new 
Office of Civil and Defense Mobilization had not yet taken 
effect, although the plan had been transmitted to Congress on 
April 24, 1958. Existing appropriations are made for the 
new office. Speaking technically, there are no positions the 
compensation of which is paid from appropriations for the 
Office of Defense Mobilization. It is hardly possible to at- 
tribute to Congress an intention that its enactment should 
lapse because of the absorption of the Office of Defense Mo- 
bilization into the new agency. The Office of Civil and De- 
fense Mobilization argues that the exception provided for 
should now be read as applicable to the new agency. It 
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points out that existing appropriations are for the Office of 
Civil and Defense Mobilization, and it contends that it is 
impossible to distinguish or separate functions performed by 
the new agency from the functions which theretofore had 
been separately performed by the Office of Defense Mobiliza- 
tion and the Federal Civil Defense Mobilization. In this 
connection it refers to the President’s message to the Con- 
gress transmitting the Reorganization Plan (104 Cong. Rec. 
7240). In that message the President stated that the plan 
would result in establishing “a single pattern with respect to 
the vesting of defense mobilization and civil defense func- 
tions” and that the consolidation was necessary because “in 
many instances, the interests and activities of the Office of 
Defense Mobilization and the Federal Civil Defense Ad- 
ministration overlap to such a degree that it is not possible 
to work out a satisfactory division of those activities * * * 
between the two agencies.” 

The interpretation urged by the Office of Civil and De- 
fense Mobilization is reasonable. In the light of the pend- 
ing arrangement to abolish the Office of Defense Mobiliza- 
tion and to form a new agency with a different name which 
would perform the work of the Office of Defense Mobiliza- 
tion and of the Federal Civil Defense Administration, the 
reference in section 505(i) to the Office of Defense Mobiliza- 
tion was, of course, inaccurate. Congress, although it per- 
mitted the creation of the new agency, did not stop to remedy 
the inaccuracy. In such a situation I view the task of inter- 
pretation as the achievement of what is sensible, practicable, 
and in harmony with the intent of the legislature. Cf. 
Clark v. Uebersee Finanz Korp., 332 U.S. 480, 488-489. 
Here I think that, unless no meaning is to be given to the 
exception in section 505(i) for the Office of Defense Mobili- 
zation, this can be done only by reading it as extending to 
positions in the Office of Civil and Defense Mobilization. 


II 


The remaining question is whether, as the Civil Service 
Commission contends, the exemption in section 505(i) is to 
be confined to positions excepted from the competitive serv- 
ice and, hence, to exclude the positions of Regional Director 
which pursuant to the Reorganization Plan are under the 
“classified civil service.” I agree with the Commission that 
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the term “classified civil service” as used in section 4 of 
the Reorganization Act of 1949 supra is synonymous with 
the competitive service. 

The present question, unlike the first, does not involve the 
construction of a statute imperfect on its face. Although 
section 505(1) concededly does not in terms contain the 
limitation contended for, the Commission argues that it 
should be so read if its purpose is to be fulfilled. The Com- 
mission states that prior to the enactment of section 505(1) it 
already had the authority to pass upon the qualifications of 
proposed appointees to supergrade positions in the competi- 
tive service; that accordingly the only legislative effect that 
may properly be attributed to section 505(i) is an extension 
of the Commission’s jurisdiction to pass upon the qualifica- 
tions of proposed appointees to positions excepted from the 
competitive service; and hence that the exceptions in section 
505 (i) (3), including those for the Office of Defense Mobili- 
zation, “can logically be read only as exceptions to the new 
authority that was granted to the Commission by section 
505 (1).” 

Whatever may be the intrinsic merit in the Commission’s 
position as a matter of personnel management policy its 
legal basis seems to me to be tenuous. The most reliable 
guide to legislative intention is the language the legislature 
uses. In section 505(i) Congress enacted a statute which on 
its face applies generally to all supergrade positions— 
whether in the competitive or excepted service. It then 
went on to confer specific exemptions from the operation of 
the statute, again with no distinction as to positions in the 
competitive and excepted service. Had Congress intended, 
as the Commission claims, to differentiate between competi- 
tive and excepted postions and to confine the exemption to 
the latter, the means for accomplishing its intention were 
readily at hand. No more was required than a simple 
- phrase of limitation. I cannot supply it under the guise of 
interpretation when the lawmaking body failed to include 
it for reasons best known to itself. In the face of the un- 
equivocal language in which Congress saw fit to express its 
intention it would, in my opinion, be an impermissible as- 
sumption of legislative power to read into the law a limita- 
tion unstated in the law itself. 

Nor is it claimed that a departure from the litera] terms 
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of the statute is or can be justified by its legislative history. 
The committee reports shed no light on the problem. See 
85th Cong., 2d sess., H.R. Rept. No. 1660, pp. 2-3, 20; H.R. 
Rept. No. 1882, pp. 6, 8; S. Rept. No. 719. The debates are 
wholly inconclusive. See 104 Cong. Rec. 10182, 11084, 
11509-10. I conclude that the exemption in section 505 (i) (8) 
must be construed as written by Congress—that is, with- 
out limitation to positions in the excepted service. 
Respectfully, 
WILLIAM P. ROGERS. 





ARMED SERVICES HOUSING MORTGAGE LOAN GUARANTIES 
UNDER TITLE IV OF THE HOUSING AMENDMENTS OF 1955 


The loan guaranties of the Secretary of Defense or his designee 
under section 403(c) of the Housing Amendments of 1955, c. 783, 
69 Stat. 652 (act of August 11, 1955), 42 U.S.C. 1594(c), constitute 
valid obligations of the United States. 

Congress may expend money and pledge the credit of the United 
States for the purpose of supplying adequate family housing for 
the personnel of the armed services. 

The power of Congress to borrow money includes the power to 
incur contingent obligations, such as guaranties. 

Congress may delegate its power to pledge the credit of the United 
States to an agent or agency. 

The validity of an obligation incurred on behalf of the United 
States is not affected by the failure of the authorizing statute to 
contain express language pledging the faith and credit of the 
United States nor by the absence of an existing appropriation of 
funds for the payment of such obligations. 


Ocroser 22, 1959. 
Tue SECRETARY OF DEFENSE. 

My Dear Mr. Secretary: This is in reply to Acting 
Secretary Gates’ letter of May 27, 1959, requesting my 
opinion on several questions relating to the authority of 
the Secretary of Defense or his designee to guarantee Armed 
Services Housing mortgages pursuant to section 403(c) of 
the Housing Amendments of 1955, (act of Aug. 11, 1955, 
c. 783, 69 Stat. 635, 652, 42 U.S.C. 1594(c)).2 


*This authority terminated on June 30, 1959, pursuant to section 
501 of the Housing Act of 1957 (act of July 12, 1957), 71 Stat. 803. 
It was reinstated and extended until September 30, 1960, by section 
414(a) of the Military Construction Act of 1959 (act of Aug. 10, 
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Section 403(c) of the Housing Amendments of 1955 ? pro- 
vides in pertinent part: “(c) Notwithstanding any other 
provision of law, the Secretary of Defense or his designee is 
authorized * * * to guarantee the payment of notes or other 
legal instruments required by the Commissioner of such 
mortgagors * * *.” Acting Secretary Gates has inquired 
whether such guaranties, when made by the Secretary of De- 
fense* or his designee (hereinafter referred to as the Secre- 
tary), will constitute binding obligations of the United 
States although the statute does not expressly pledge the 
faith and credit of the Government in their support, and 
does not make any appropriations for their payment. Pre- 
liminary to this question is the basic problem of whether 
Congress has the constitutional power to authorize the Sec- 
retary to incur any liabilities on behalf of the United States 
in connection with the Armed Services Housing mortgage 
insurance program. 

The Armed Services Housing mortgage insurance pro- 
gram is derived from title IV (sections 401 to 409) of the 
Housing Amendments of 1955, frequently called the Cape- 
hart Act (69 Stat. 646). It supersedes the [Wherry] Mili- 
tary Housing Act of 1949 (act of Aug. 8, 1949, c. 403, 63 
Stat. 570) which was designed to serve similar purposes 
but suffered from serious technical defects.° 

The purpose of the act is to: “* * * assist in relieving 
the acute shortage and urgent need for family housing which 
now exists at or in areas adjacent to military installations 
because of uncertainty as to the permanency of such in- 
stallations and to increase the supply of necessary family 


1959), 73 Stat. 802, 822. Section 701(a) of the Housing Act of 
1959 (act of Sept. 23, 1959), 73 Stat. 654, 682, further extended this 
loan guaranty authority until October 1, 1961. 

* 69 Stat. 652, 42 U.S.C. 1594(c). 

*The term “Secretary of Defense” includes the Secretary of the 
Treasury with respect to the Coast Guard. Housing Amendments 
of 1955, section 409, 69 Stat. 635, 654, 42 U.S.C. 1594e. 

* Section 401 of the Capehart Act adds title VIII (Armed Services 
Housing mortgage insurance) to the National Housing Act; it is 
codified in title 12 of the United States Code, as is section 402. 
Sections 403 to 409 deal with the functions of the Defense Depart- 
ment; they are codified in title 42 of the United States Code. 

*Cf., e.g., 8. Rept. 231, 85th Cong., 1st sess., p. 26. 
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housing accommodations for personnel at such installa- 
tions * * * 6 

The actual operation of the Capehart Act is extremely 
complex. Indeed, it has been characterized as a jig-saw puz- 
zle on the floor of the Senate.” Reduced to the essentials 
necessary for the purposes of this opinion, it may be de- 
scribed roughly as follows: The housing facilities are built 
on Government-owned land by private contractors* who 
obtain construction loans by placing a mortgage on a long- 
term lease granted to them by the Secretary ® at a nominal 
rental.° After the completion of the construction the 
builder obtains from a private lending institution a loan 
secured by a long-term mortgage on the lease and building.” 
The project subject to the encumbrance thereupon is turned 
over to the Secretary * who pays the principal and interest 
of the long-term mortgage from the quarters allowances of 
the personnel assigned to the housing facilities.” 

The Federal Housing Commissioner (hereafter referred 
to as “Commissioner’”’) is authorized to insure the final long- 





“National Housing Act, section 803(a), 69 Stat. 647, 12 U.S.C. 
1748b (a). 

"105 Cong. Rec. (Daily Ed., June 80, 1959) p. 11145. 

* Housing Amendments of 1955, section 403(a), as amended, 69 
Stat. 651, 70 Stat. 1110, 42 U.S.C. 1594(a). The contracts are 
awarded on the basis of competitive bidding. 

* National Housing Act, section 805, 69 Stat. 651, 12 U.S.C. 1748d. 

* Cf. Offutt Housing Oo. v. Sarpy County, 351 U.S. 258, 254 (1956) ; 
Moses Lakes Homes v. Grant County, 51 Wash. 2d 285, 286, 287 
(1957), 817 P. 2d 1069, 1070, 1071; both decided under the analogous 
provisions of the [Wherry] Military Housing Act of 1949, supra. 

“This mortgage is usually in the amount of the contractor's bid 
(supra n. 8). Its proceeds are used to pay off the costs of con- 
‘struction and to discharge the mortgage securing them. Any sur- 
plus constitutes the builder’s profit, which, however, may be subject 
to renegotiation. Cf. 8. Rept. 404, 84th Cong., Ist sess., p. 18 (6). 

* Housing Amendments of 1955, section 408 (a), (c), as amended, 
‘69 Stat. 651, 652, 70 Stat. 1110, 42 U.S.C. 1594 (a), (c). 

If the mortgagor is a corporation its capital stock also is turned 
over to the Secretary who thereafter exercises the rights of a stock- 
holder during the life of the corporation and dissolves the latter 
when the mortgage has been paid off. Housing Amendments of 
1955, section 403 (a), (c) as amended, supra. 

* Housing Amendments of 1955, sections 405, as amended, and 407, 
89 Stat. 652, 653; 70 Stat. 1110, 42 U.S.C. 1594b, 1594d. 
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term mortgage.** In addition, section 403(c) (supra n. 2), 
provides for the guaranty by the Secretary of “the payment 
of notes or other legal instruments required by the Commis- 
sioner * * *,” Typical “other legal instruments,” of course, 
are the mortgage instruments themselves. The validity and 
nature of this guaranty is the subject matter of the inquiry 
of your Department. Two preliminary questions present 
themselves. First, why Congress provided for double pro- 
tection: i.¢., Insurance by the Commissioner, and guaranty 
by the Secretary; ?5 and second, whether there is any dif- 
ference between these two securities. Both are answered in 
Acting Secretary Gates’ letter and the accompanying memo- 
randum of your General Counsel. 

First. The duplication of insurance by the Commissioner 
and guaranty by the Secretary is based on the consideration 
that while, basically, Armed Services Housing constitutes 
@ responsibility of the Department of Defense, mortgages 
insured by the Federa] Housing Administration can be 
financed relatively easily because virtually all States have 
legislation making them legal investments for banks and 
‘similar institutions. The enactment of State legislation mak- 
ing mortgages insured or guaranteed by the Secretary legal 
investments throughout the Nation, and thus generally 
financially acceptable to institutional investors, probably 
would have taken five years, to judge from past experience. 
In these circumstances it appeared desirable that Armed 
Services Housing mortgages should carry the customary 
insurance by the Federal Housing Commissioner as well as 
a guaranty by the Secretary of Defense.’ 


“National Housing Act, section 803(a), as amended, 69 Stat. 647, 
70 Stat. 1109, 71 Stat. 297, 303, 72 Stat. 78, 78 Stat. 322, 682, 12 
U.8.C. 1748b(a). Section 803(a) also authorizes the insurance by 
the Commissioner of the mortgage securing the construction loan. 

“TI have been advised by your General Counsel’s office that, as 
presently administered, the program accords this double protection 
‘only to the final long-term mortgages. While the Commissioner in- 
sures the construction mortgages (supra n. 9), the Secretary does 
not guarantee them. I understand that this practice is based in part 
-on the circumstance that lenders do not seem to insist on this addi- 
tional security, in part on the Secretary’s view that a guaranty dur- 
ing the construction period might make construction lenders less 
diligent in pursuing their remedies against defaulting builders. 

“Cf. Housing Act of 1955, Hearings Before a Subcommittee of the 
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Second. The rights of the mortgagee under his remedies 
of insurance and guaranty are by no means identical. The 
contract of guaranty entitles the mortgagee in case of default 
to the very performance which is due him under the origina] 
instrument. Chicago Title & Trust Co. v. Fou Theatres 
Corporation, 91 F. 2d 907, 909 (C.A. 2) (1937). The mort- 
gagee thus would receive principal, the mandatory amortiza- 
tion payments,’ and interest, as stipulated in the mortgage. 

The insurance issued by the Commissioner, however, does 
not cover the full obligation of the mortgage. Under the 
statute the mortgagee receives debentures which mature 
twenty years after the date of the default, regardless of 
the due date of the mortgage, and no provision is made for 
amortization.’® The interest rate of the debentures is not 
the one stipulated in the mortgage, but is based on the aver- 
age yield of all marketable long-term Government securi- 
ties prevailing at the time the mortgage was insured.’* It is. 
substantially lower ” than the interest rate permissible un- 
der this program which originally amounted to 4 per centum 
and was raised to 414 per centum in 1958.7 

Acting Secretary Gates has advised me that many smaller 
lending institutions would be reluctant to invest in Armed 
Services Housing mortgages if, in the case of a default, their 
recourse would be limited to debentures issued by the Com- 
missioner,” but that they would participate in the program 
if they were assured by an opinion of the Attorney General 
that the Secretary’s guaranty under section 403(c) of the 
act constitutes a binding undertaking of the United States 
to carry out the full terms of the mortgage instruments. He 





Committee on Banking and Currency, United States Senate, Sth 
Cong., 1st sess.. on S. 789, etc., pp. 542, 548 (vol. 3). 

* National Housing Act, section 803(b) (8), as amended, 69 Stat. 
648; 70 Stat. 1109; 72 Stat. 73; 73 Stat. 682, 12 U.S.C. 1748b(b) (8). 

* National Housing Act, section 803(f), as amended, 69 Stat. 649,. 
71 Stat. 207, 12 U.S.C. 1748b(f). 

* National Housing Act, section 803(f), supra n. 18, and National 
Housing Act, c. 649, sec. 224, 68 Stat. 606 (act of Aug. 2, 1954), 12 
U.S.C. 17150. 

"Of. 24 C.F.R. 298a.9(a) (1) (vil), as amended, 24, F.R. 5216. 

™ National Housing Act, section 808(b) (3), supra n. 17 as amended 
by P.L. 85-364, 72 Stat. 73. 

™TI have been advised by your General Counsel’s office that similar 
debentures, issued under other titles of the National Housing Act, 
are traded privately at a discount. 
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assured me that the continued successful operation of the 
program * may well depend on the financing of Armed 
Services Housing mortgages by these smaller institutions. 

The basic questions raised by Acting Secretary Gates’ let- 
ter are indistinguishable in principle from those considered 
in three opinions recently rendered by my predecessor in 
office and by me. They are 41 Op. A.G. 138, 41 Op. 363, 
and 41 Op. 403. Relying on those opinions and for the 
reasons hereafter set forth in detail, I conclude that Con- 
gress has the power to authorize the Secretary to guarantee 
Armed Services Housing mortgages, and that the validity 
of that guaranty is not impaired by the failure of the act 
expressly to pledge the faith and credit of the United States. 
in its support or by the absence of appropriations. 


I 


The main purpose of the Capehart Act is: “* * * to assist 
in relieving the acute shortage and urgent. need for family 
housing which now exists at or in areas adjacent to military 
installations * * * and to increase the supply of necessary 
family housing accommodations for personnel at. such in- 
stallations * * *.”?+ The pertinent committee hearings and 
reports demonstrate that inadequate family housing exerts 
a serious adverse effect upon the preparedness status and 
morale of the Armed Forces, and that it deprives them of 
the services of many highly trained specialis‘s by discourag- 
ing reenlistment.” 

The redress of such conditions adverse to the proper main- 
tenance of the Armed Forces and the common defense, to- 


*National Housing Act, section 803(a) as amended, supra n. 14, 
authorizes the insurance of mortgages up to an aggregate principal 
amount of $2,300,000,000. I have been advised that about one-half 
of this authorization still remains to be committed. Section 414(a) 
of the Military Construction Act of 1959 (supra n. 1), however, 
directs that not more than twenty thousand family units shall be 
contracted for after June 30, 1959, pursuant to any mortgage insured 
after that date under section 808; see also 8S. Rept. 924, 86th Cong., 
ist sess., p. 87. 

* National Housing Act, section 803(a), supra n. 6. 

™ Housing Act of 1955, Hearings Before a Subcommittee of the 
Committee on Banking and Currency, U.S. Senate, 84th Cong., 1st 
sess., on S. 789, etc, pp. 85-87, 55, 477-485 (vol. 8); 8. Rept. 404, 
84th Cong., 1st sess., p. 19; S. Rept. 231, 85th Cong., 1st sess., pp. 
1, 26-27. 
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gether with the promotion of the general welfare so inti- 
mately connected with these matters, is unquestionably an 
appropriate subject of legislation under Article I, Section 
8 of the Constitution.” It follows that Congress may expend 
money and pledge the credit of the United States for these 
purposes (Art. I, Sec. 8, Cl. 2 of the Constitution; 41 Op. 
A.G. 138, 363, 405, supra). This authority “necessarily in- 
cludes the power to assume contractual obligations to pay 
money, and contingent obligations are as surely within the 
power as are absolute promises.” 38 Op. A.G. 258, 272; 41 
Op. 363, supra. 

Nor is Congress required to exercise those powers itself. 
It may delegate them to an appropriate agent or agency 
(37 Op. A.G. 241, 245, 247; 41 Op. 138, 363, 403, supra). 
Congress thus has the constitutional power to enact legisla- 
tion providing for the guaranty of mortgages designed to 
provide for the construction of decent housing for members 
of the armed services and their families, and it may utilize 
the Secretary as its agent to carry those legislative purposes 
into execution. 


IT 


The Secretary’s guaranty constitutes a valid obligation 
of the United States in spite of the failure of the act specif- 
ically to pledge the faith and credit of the United States in 
support of this guaranty, or the absence of appropriations 
for that purpose. I have emphasized in 41 Op. A.G. 
363, and again in 41 Op. 403, swpra, that no specific for- 
mula is required to authorize an official or agency to incur 
obligations on behalf of the United States, and that there 
is no order of solemnity of valid general obligations of the 
United States depending on whether or not they are ac- 
companied by an express pledge of faith or credit. 

Your General Counsel’s letter, however, states that some 
“confusion” exists as to whether this principle, although 
generally recognized, is applicable to the Secretary’s guar- 
anty. These doubts are caused by the circumstances that, 


* Cleveland v. United States, 323 U.S. 329, 3388 (1945), relying on 
United States v. Butler, 297 U.S. 1, 64-66 (1936) ; Steward Machine 
Co. v. Davis, 301 U.S. 548, 585 (19387), Helvering v. Davis, 301 U.S. 
619, 640 (1937) ; see also 38 Op. A.G. 258, 269-272; 41 Op. 138, 368, 408, 
supra. 
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while the statutory language relating to the Secretary’s 
guaranty is informal (section 403(c), supra), the act pro- 
vides that. the debentures issued by the Commissioner: 
“* * * shall be fully and unconditionally guaranteed as 
to principal and interest by the United States, and such 
guaranty shall be expressed on the face of the debentures.” 2” 
I agree with your General Counsel that the congressional 
purpose underlying this difference in phraseology was not 
to weaken the Secretary’s guaranty, but to assimilate the 
form of the debentures issued under the Capehart Act to 
that of the debentures provided for in the other titles of 
the National Housing Act.” 

My conclusion that the Secretary’s loan guaranty under 
section 403(c) of the act constitutes a valid obligation of 
the United States is fully supported by pertinent congres- 
sional] statements. S. Rept. 231, 85th Cong., Ist sess., con- 
taining a review of military housing programs, explains (at 
p. 37) that under the insurance issued by the Commissioner 
the mortgagee is entitled only to long-term debentures 
bearing interest at a relatively low rate, but that at 
completion of the construction loan period he acquires: 
“* * * a mortgage as secure as a United States Govern- 
ment bond in practically every respect. This security is 
based on the fact that the Secretary of the respective service 
gives the lender an unconditional written guaranty of all 
mortgage payments. With this guaranty by the Federal 
Government, acting through the Secretary of the Air Force, 
Army or Navy, as the case may be, the FHA insurance of 
the mortgagee becomes unimportant. This guaranty by the 
Government places the credit of the United States behind 
these mortgages.” ” 

The validity of the loan guaranty accordingly is not con- 
tingent upon an express pledge of the faith and credit of 
the United States; nor does it depend upon the existence of 





* National Housing Act, section 803(f), supra n. 18. 

* Cf. title II: sections 204(d), 207(i), 12 U.S.C. 1710(d), 1718(1) ; 
title VI: section 604(d), 12 U.S.C. 1789(d) ; title VII: section 708(g), 
12 U.8.C. 1747g(g) ; title IX: section 904(d), 12 U.S.C. 1750c(d). 

” See also the extension of remarks of Representative Collier (105 
Cong. Rec. (Daily Ed., May 18, 1959), A 4156, 4157) pointing out that 
the repayment of the mortgage “is unqualified and absolutely guar 
anteed by the U.S. Government,” and that a guaranteed mortgage 
constitutes a “truly direct obligation” of the United States. 
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appropriations for its payment. Section 407 of the act ™ 
authorizes the appropriation of such sums as may be neces- 
sary to carry out the purposes of the act including, neces- 
sarily, the Secretary’s loan guaranty commitments. No 
appropriations, however, have been made to meet any such 
obligations. 41 Op. A.G. 138, 363, 403, supra, are con- 
cerned with similar instances in which Congress author- 
ized the contracting of debts on behalf of the United States 
without appropriating any funds for their payment, In 
each of those cases it was concluded that the absence of 
appropriations did not limit or suspend the authority to 
contract, or affect the validity of the obligation. These 
opinions are fully supported by judicial rulings holding that 
where a liability of the United States exists the failure of 
Congress to appropriate funds for its payment does not in 
itself curtail the creditor’s substantive right. United States 
v. Langston, 118 U.S. 389 (1886); United States v. Vulte, 
233 U.S. 509 (1914) ; Geddes v. United States, 38 C. Cls. 428, 
444-445 (1903); Ralston v. United States, 91 C. Cls, 91, 96 
(1940), certiorari denied 311 U.S. 687 (1940); Lovett v. 
United States, 104 C. Cls. 557, 582 (1945), affirmed on other 
grounds, 328 U.S. 303 (1946). 

An express limitation in an appropriation act on the use 
of appropriated funds occasionally may disclose a congres- 
sional purpose‘to limit authority to contract on behalf of 
the United States.“ No such inference, however, can be 
drawn here. The reasonable explanation for the failure of 
Congress to appropriate funds in support of the Secretary’s 
loan guaranty lies in the difficulty, if not futility, of trying 
to estimate a contingent liability in advance for budgetary 
purposes. Nothing is indicative here of any congressional 
intent that the operation of the act was to remain suspended 
until the appropriations authorized by section 407 would be 
made and that, in the interim, the Secretary would lack 
the authority to execute guaranties binding the United 
States. To the contrary, in connection with a review of the 
program after it came into full operation, the appropriate 
Senate committee stated, as already noted, that this guaranty 
made mortgages “as secure as a United States Government 


” 69 Stat. 653, 42 U.S.C. 1594d. 
“Cf. United States v. Dickerson, $310 U.S. 554, 555-556, 561-662 
(1940) ; United States v. Lovett, 8328 U.S. 308, 818-314 (1946). 
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bond,” and that it placed “the credit of the United States 
Government behind these mortgages.” (S. Rept. 231, 85th 
Cong., 1st sess., pp. 31-37, and see also n. 29, supra.) This 
supplies further support for the view that the absence of 
appropriations does not suspend the operation of this act. 

I conclude that Congress has the power to authorize the 
Secretary to guarantee Armed Services Housing mortgages 
and that such guaranties, when made, constitute valid and 
subsisting obligations of the United States, in spite of the 
absence of an express pledge of the faith and credit of the 
United States, and of appropriations for their payment. 

Sincerely, 
WILLIAM P. ROGERS. 





IMMIGRANT STATUS—ADJUSTMENT UNDER IMMIGRATION 
AND NATIONALITY ACT 


Under the last sentence of section 245(a) of the Immigration and 
Nationality Act of June 27, 1952, c. 477, 66 Stat. 163, 217, as amended 
(8 U.S.C. 1255(a)), providing for the adjustment of the status of a 
nonimmigrant alien to that of an alien lawfully admitted for per- 
manent residence, a quota immigrant visa may not be considered 
immediately available if “the portion of the quota” to which a 
particular alien is chargeable is oversubscribed, even though the 
alien would be able to obtain a visa promptly if he applied at a 
consular office outside the United States. 

Not only does the legislative history of the section indicate that the | 
term “portion of the quota” refers to the division of a quota into 
the classes established by section 208(a) of the act, as amended 
(66 Stat. 178, 8 U.S.C. 1153(a) ), and not to a part of any class, but 
no acceptable alternative meaning is available. The administrative 
construction to that effect which prevailed without controversy 
prior to 1958 was correct. 

Although section 245(a) was the subject of liberalizing amendment in 
1958, the last sentence was reenacted without change. Accordingly, 
there is no basis for revision of the administrative construction. 
The remedy lies with Congress. In vesting in the Attorney General 
the controlling administrative voice with respect to legal questions 
arising under the act Congress did not, and could not, confer upon 
him legislative power. 

November 20, 1959. 

Tue SEcRETARY OF STATE. 

My Dear Mr. Secretary: This is with reference to the 
request of your Legal Adviser for my opinion concerning the 


proper interpretation of the last sentence of section 245(a) 
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of the Immigration and Nationality Act, June 27, 1952, c. 477, 
66 Stat. 163, 217, as amended, P.L. 85-700, Aug. 21, 1958, 
72 Stat. 699, 8 U.S.C. 1255(a). That subsection reads as 
follows: 

“(a) the status of an alien who was admitted to the United 
States as a bona fide nonimmigrant may be adjusted by the 
Attorney General, in his discretion and under such regula- 
tions as he may prescribe, to that of an alien lawfully ad- 
mitted for permanent residence if (1) the alien makes an 
application for such adjustment, (2) the alien is eligible to 
recelve an immigrant visa and is admissible to the United 
States for permanent residence, (3) an immigrant visa was 
immediately available to him at the time of his application, 
and (4) an immigrant visa is immediately available to him 
at the time his application is approved. A quota immigrant 
visa shall be considered immediately available for the pur- 
poses of this subsection only if the portion of the quota to 
which the alien is chargeable is undersubscribed by applicants 
_ registered on a consular waiting list.” (Emphasis supplied.) 
Although the section was amended in several respects in 1958, 
P.L. 85-100, supra, the sentence involved was reenacted with- 
out change. 

Your Legal Adviser informs me that there has recently 
arisen a difference of opinion between your department and 
the Immigration and Naturalization Service concerning the 
correct meaning of the sentence. He states that since the 
enactment of section 245(a) in 1952 it was the view of both 
agencies that where a portion of a quota was oversubscribed 
by applicants registered on a consular waiting list a quota 
immigrant visa could not be considered “immediately avail- 
able” even though the alien had reached his turn on the list 
and would obtain a visa promptly if he applied at a consular 
office outside the United States. Under this interpretation 
an alien otherwise eligible for adjustment of status cannot 
have the benefit of the statute. In order to obtain the status 
of permanent residence he must leave the country and obtain 
an immigrant visa from the appropriate consul. 

The present controversy was apparently precipitated by 
the case of a native and citizen of Poland who had come to 
the United States in October 1957, as a visitor. Prior to her 
departure from Poland she had applied for an immigrant 
visa and had she remained there she would have been able to 
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obtain a nonpreference quota immigrant visa. Such visas 
were being issued to applicants who had been registered on 
a consular waiting list prior to January 1, 1953, and she had 
established her registration with priority as of March 15, 
1949. Having violated the conditions of her temporary 
admission to the United States deportation proceedings were 
instituted. She then applied pursuant to section 245(a) to 
have her status adjusted to that of an alien admitted for 
permanent residence. The Immigration and Naturalization 
Service granted her application on March 20, 1959, despite 
the fact that the nonpreference Polish quota was then over- 
subscribed, holding that the existing interpretation of section 
245(a) was contrary to the intent of Congress in amending 
section 245(a) in 1958. Although concededly the 1958 
amendment made no change in the language of the sentence 
here involved, the Service asserted that the legislative history 
of the amendment showed an intention on the part of Con- 
gress that aliens should not be required to resort “to the 
_ fallacious device of departing from the United States for the 
sole purpose of obtaining an immigrant visa abroad and 
immediately returning.” H.R. Rept. No. 2258, 85th Cong., 
2d sess., p. 3. In agreement with the present view of the 
Service is the sponsor of the 1958 legislation, the Chairman 
of Subcommittee No. 1 of the House Committee on the 
Judiciary. 

The Department of State disagrees. It states that while 
it is true that the 1958 amendment was intended to liberalize 
section 245 there is no specific indication in its legislative 
history to show that Congress intended to go as far as sug- 
gested. Moreover, it asserts that the newly-proposed inter- 
pretation would have a far-reaching effect on the enforce- 
ment of the immigration laws. According to the Department 
of State, such an interpretation “would increase efforts by 
mala fide nonimmigrants to use the nonimmigrant visa as a 
means of circumventing quota restrictions and to seek ad- 
mission as nonimmigrants for the sole purpose of taking 
advantage of the provisions of section 245 once admitted.” 

In the view of the Department of State, the matter is a 
simple one—if the portion of the quota to which the alien is 
chargeable is oversubscribed a visa cannot be deemed “im- 
mediately available.” Thus in the case given, the Polish 
nonpreference quota was oversubscribed at the time the alien 
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filed her application for adjustment of status. Accordingly, 
she was ineligible for relief under section 245(a). Both the 
Immigration and Naturalization Service and the Chairman 
of the House Subcommittee argue that the phrase “portion 
of the quota” in the last sentence does not refer, as claimed 
by the Department of State, to the division of a quota into 
“the classes” established by section 203(a) of the Immigra- 
tion and Nationality Act, 8 U.S.C. 1153(a), as amended by 
P.L. 86-363, approved September 22, 1959, 73 Stat. 644. 
That section creates four preference groups within each 
quota. The first 50 per cent. of each country’s annual quota, 
and any additional “portion of such quota” not required by 
the second and third preference groups, is made available to 
otherwise qualified quota immigrants who are skilled special- 
ists as determined by the Attorney General. The next 30 
per cent. of each country’s annual quota, and any additional 
“portion of such quota” not used by the first and third 
preference groups, is made available to otherwise qualified 
quota immigrants who are the parents or the unmarried sons 
or daughters of American citizens. The remaining 20 per 
cent. of the annual quota, and any additional “portion of 
such quota” not used by the first and second preference 
groups, is made available to otherwise qualified quota immi- 
grants who are the spouses or the unmarried sons or daugh- 
ters of resident aliens. Fifty per cent. of “any portion of the 
quota” remaining after satisfying the requirements of the 
first three preferences is made available to otherwise qualified 
quota immigrants who are the brothers, sisters, or the married 
sons or daughters of American citizens. “Any portion of the 
quota” not required by the four preference classes is made 
available to all other quota immigrants. It 1s said that 
section 203(a) on its face shows that the term “portion of 
the quota” is not used to refer to the division of a quota into 
preference classes but to “a part of a class or category.” The 
argument is amplified as follows: 

“<Portion’ is an undefined term, equivalent to the terms 
‘piece,’ ‘fragment,’ or ‘part.’ Indeed, section 203(a) itself 
contains the term ‘portion’ as meaning a part of a class or 
category, and authorizes the use of a ‘portion’ of one or an- 
other allocation if unused by one or the other class of immi- 
grants. Thus, the two terms cannot be considered synony- 
mous. A ‘portion’ of the quota could be, variously, that part 
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of the quota which is allocated to preferential or non-prefer- 
ential classes, or—for instance—that part which is available 
for monthly use pursuant to section 201(c) (2) of the Act 
[8 U.S.C. 1151(c) (2) ]}, or that part which is on group basis 
or on individual basis allocated for the use of immigrants 
registered at a given date.” 

“Had the Congress desired to place upon the adjustment 
procedure the limitations advocated by the Department of 
State, the statute would have certainly referred to ‘classes’ 
or ‘categories’ of immigrants. By using—not inadvert- 
ently—the term ‘portion’ the Congress, in accordance with 
its clearly stated intent, made it possible to adjust the other- 
wise eligible immigrant on the basis of individual and not 
class availability of the visa numbers.” (Emphasis in 
original.) 

The Department of State, on the other hand, asserts as 
follows: 

“It is basically a question of what the word ‘portion’ has 
come to mean through general usage and acceptance by those 
who have worked closely with the immigration laws over a 
period of many years. As used in section 245(a), the word 
‘portion’ is understood to refer to that fractional part of an 
immigration quota which is statutorily reserved for each of 
the four preference classes of quota immigrants and for the 
nonpreference class. It is common practice to speak of the 
50% portion of each quota which is reserved for the first 
preference class, or the 30% portion which 1s reserved for the 
second preference class. The representatives of the Visa 
Office of this Department and those of the Immigration and 
Naturalization Service fully understood the meaning of the 
second sentence of section 245(a) when they agreed at a 
meeting held on October 13, 1953 that this sentence precluded 
the adjustment of status of an alien who was chargeable to 
an oversubscribed portion of the applicable quota. * * * 

1That section provides that in any calendar month of any fiscal year, not 
more than 10 per cent. of the total number of available quota visas shall be 
issued, except for the last two months. 

2 Presumably, the reference is to the administrative process pursuant to 
which quota numbers are allocated from time to time to qualified quota im- 
migrants who are registered on a quota waiting list as of a given date. That 
date is determined by the qualified demand for quota immigrant visas in rela- 
tion to the quota numbers available for allocation, as limited by law. 

67, Interpretation of Section 245(a) of the Immigration and Nationality 


Act. 
“The question was raised as to whether an alien whose turn on the quota 
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Prior to its letter of March 23, 1959, the Immigration Service 
had never indicated any disagreement with the interpretation 
agreed to on October 13, 1953 * * *. If, as Congressman 
Walter’s letter suggests,‘ the word ‘portion’ means that part 
of each quota which is on a group basis or on an individual 
basis allocated for the use of immigrants registered at a given 
date, then this word does not fit into the context of the 
second sentence of section 245(a) because no such part of any 
quota would ever be oversubscribed or undersubscribed by 
applicants registered on a consular waiting list.” That 
until now the Immigration and Naturalization Service 
understood the phrase “portion of the quota” to refer to the 
fractional parts allocated by section 203(a) to the various 
preference and nonpreference groups is also shown by its 
decision of July 27, 1956, in Matter of B SI LEN. 
Dec. 286, in which it was said (p. 287): 

“As the nonpreference portion of the quota for Israel was 
oversubscribed for section 245 purposes at the time the applli- 
cation was submitted, the appellant must establish his eligi- 
bility for a first preference quota status under section 203 
(a) (1) (A) of the Immigration and Nationality Act if favor- 
able action is to be taken on his application.” 





I 


In my opinion the position taken by the Department of 
State and heretofore shared by the Immigration and Natu- 
ralization Service is a reasonable one. In using the phrase 
“portion of the quota” in section 245(a) Congress did not . 
stop to explain its meaning. It was therefore necessary for 
those charged with the administration of the statute to give 
it an appropriate construction. And, although little direct 
help was available from the legislative history of the section 
when it was enacted in 1952, it did indicate that the frame 
of reference for the phrase was the parts into which immi- 
gration quotas were customarily divided for preference 
purposes. See Immigration Act of 1924 (May 26, 1924, 
has been reached may adjust his status under Section 245 of the Act if the 
portion of the quota to which he is chargeable is otherwise oversubscribed. In 
view of the language contained in the second sentence of Section 245(a) it 
was agreed that the statute does not permit such interpretation.” 


The reference is to the Chairman of Subcommittee No. 1 of the House 
Judiciary. Committee. 
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sec. 6, 43 Stat. 155), as amended, 8 U.S.C. 206 (1946 ed.) 
Thus the report of the House Judiciary Committee, in dis- 
cussing section 245, speaks in terms of preference groups. 
It states (H.R. Rept. No. 1365, 82d Cong., 2d sess., p. 63) : 

“This procedure was specifically devised to obviate the 
need for departure and reentry in the cases of aliens tempo- 
rarily in the United States, but falling within the preferen- 
tial categories of immigrants such as ‘skilled specialists’ or 
close relatives of United States citizens or lawful permanent 
residents.” These are the preference groups established by 
section 203(a).® 

But even more significant is the difficulty in finding an 
alternative acceptable meaning, and none is suggested. It is 
true that section 203(a) itself uses the term “portion of such 
quota” in providing that the portion of a quota not required 
for visas in a particular preference group shall be allocated 
to another preference group. But in providing in section 
245 (a) that an immigrant visa shall be deemed available only 
if “the portion of the quota to which the alien is chargeable 
is undersubscribed * * *,” it is apparent that Congress could 
not have intended a reference to the portion of a quota “not 
required” by a particular preference group. Since such a 
portion is by definition always unused there would never be 
any occasion for application of the provision. Nor can I 
believe that Congress had in mind the portion of the quota 
available for monthly use as provided by section 201(c) (2) 
of the act, supra. The status of a quota as undersubscribed 
or oversubscribed has nothing to do with the division of the 
annual quota into monthly portions in order to ensure that 
not more than a specified percentage of quota immigrant 
visas is issued each month. And, as the Department of State 
properly points out, no part of a quota would ever be over- 
subscribed or undersubscribed if the word “portion” is taken 
to mean the part of a quota allocated for the use of immi- 
grants registered at a given date. I conclude that the ad- 
ministrative construction of the provision of section 245(a) 
which prevailed without controversy prior to the amendment 
of the section in 1958 was proper. | 

*¥or a description of the earlier system, see 8. Rept. No. 1615, 81st Cong., 
2d sess., pp. 488-486, “The Immigration and Naturalisation Systems of the 
United States.” 


®I am advised that for the fiscal year ending June 80, 1958, there were 1,042 
preference cases under section 245 and 1,075 nonpreference cases. 
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The remaining question concerns the effect of the 1958 
amendments. P.L. 85-700, supra. The stated aim of these 
revisions, characterized as in the nature of “general amenda- 
tory legislation” on the subject, was to eliminate several 
restrictive conditions on the operation of the adjustment of 
status procedure, “to ameliorate” the need for preexamina- 
tion, which was described as “cumbersome,” “unnecessary” 
and “fallacious” and to avoid the large number of private 
bills generated by the earlier restrictions. See H.R. Rept. 
No. 2258, S. Rept. No. 2133, 85th Cong., 2d sess. In its 
original form section 245 required that the applicant must 
have been “lawfully admitted to the United States as a bona 
fide nonimmigrant.” The 1958 amendment retained this 
requirement but eliminated the word “lawfully.” It also 
eliminated the original disqualification of nonimmigrants 
who were not maintaining their status as such. Another 
change accomplished by the 1958 act expunged the directive 
that the filing of an application for adjustment of status 
terminated the applicant’s nonimmigrant status. It is said 
that in the 1958 revision of section 245 the intent of Congress 
“was made abundantly clear in reports stating that the 
Congress wished to discontinue the fallacious practice under 
which eligible bona fide immigrants are forced to lenve the 
United States for the sole purpose of obtaining an immigrant 
visa abroad instead of having their status adjusted—without 
displacing any other applicant on the consular waiting list— 
while remaining in this country.” 

The difficulty with the argument is that despite its plain 
intention to liberalize section 245 and enlarge its scope 
Congress reenacted the provision here involved with no 
change. It is as much a part of section 245 as it was prior 
to the amendment of that section. Section 245 cannot be 
read as though the provision had been repealed or its lan- 
guage modified. Moreover, it does not appear in the legis- 
lative history that Congress dealt specifically with the 
problem of interpretation which the provision presents. It 
is significant that Congress in other recent legislation 
achieved an objective similar to that now urged by the 
Immigration and Naturalization Service. Thus, in section 9 
of the act of September 11, 1957, 71 Stat. 639, Congress made 
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it clear by appropriate language that it desired certain bene- 
fits to accrue to aliens even though immigration visas were 
not promptly available to them “because the quota of the 
quota area to which they are chargeable is oversubscribed.” 
In other words, this language conditions the alien’s qualifi- 
cations for the benefit of the statute on his own status on a 
quota waiting list while in contrast the language of section 
245 makes the benefit contingent not on the applicant’s status 
on the list but on the status of undersubscription of the quota 
“by applicants registered on a consular waiting list.” I do 
not think that I can justifiably, by resort to the process of 
interpretation, read the language of section 245 in a way that 
the language does not permit. 

If, as claimed, the State Department’s construction of the 
last sentence of section 245(a) is opposed to the broad 
remedial purposes sought to be achieved by the 1958 amend- 
ments of the section, the remedy lies in the legislative arena. 
In giving to the Attorney General the controlling adminis- 
trative voice with respect to the determination of questions 
of law arising under the Immigration and Nationality Act 
(sec. 103(a), 8 U.S.C. 1103(a)), Congress did not and could 
not confer upon him legislative powers, which under the 
Constitution are vested solely in Congress. In a somewhat 
similar situation my predecessor ubserved that he could not 
depart from the requirements of the statute because the re- 
sult might be harsh. See Afatter of A ,51.& N. Dec. 
272, 284 (1954). It is for Congress to change the law and 
not for the Attorney General to do so under the guise of 
interpretation. 

Sincerely, 





WILLIAM P. ROGERS. 





OLD GEORGETOWN AOI—DISTRICT OF COLUMBIA 


The requirement of the act of September 22, 1950, c. 984, 64 Stat. 908, 
creating the “Old Georgetown” district in the District of Columbia, 
that the Commissioners of the District of Columbia, before issuing 
any permit for the construction, alteration, reconstruction, or razing 
of any building in the Old Georgetown district, shall refer the plans 
to the National Commission of Fine Arts for its report as to exterior 
architectural features subject to public view from a public highway, 
applies to both old and new buildings, and also to such appurte- 
nances as signs, fences, and walls. 
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JanuakyY 15, 1960. 
The PResmenrt. 

My Dear Mr. Present: I have the honor to respond to 
your request for my opinion concerning the construction of 
the act of September 22, 1950, c. 984, 64 Stat. 903, creating 
the “Old Georgetown” district in the District of Columbia 
and regulating the height, exterior design, and construction 
of private and semipublic buildings therein. It appears that 
the Commissioners of the District of Columbia and the Na- 
tional Commission of Fine Arts are in disagreement as to the 
scope of the act. 

Section 2 of the act provides that “[in] order to promote 
the general welfare and to preserve and protect the places and 
areas of historic interest, exterior architectural features and 
examples of the type of architecture used in the National 
Capital in its initial years,” the District Commissioners, 
before issuing any permit “for the construction, alteration, 
reconstruction, or razing of any building” in the Old George- 
town district, shall refer the plans to the Commission of Fine 
Arts (established by the act of May 17, 1910, c. 243, 36 Stat. 
371, 40 U.S.C. 104) for its report “as to the exterior archi- 
tectural features, height, appearance, color, and texture of 
the materials of exterior construction which is subject to 
public view from a public highway.” The Commission of 
Fine Arts is required to report to the District Commissioners 
its recommendations, including such changes as it deems 
necessary to preserve the historic value of the district. The 
Commissioners are authorized to take such actions as they 
regard proper in the circumstances.1 The act expressly pro- 
vides (section 5) that it shall not be construed as superseding 
or affecting legislation relating to the alteration, repair, or 
demolition of unsanitary or unsafe buildings. 

There are two principal areas of disagreement between 
the Commission of Fine Arts and the District Commissioners. 
The Commission of Fine Arts asserts, first, that the act ap- 


2 The text of section 2 reads as follows: 

“Sec. 2. In order to promote the general] welfare and to preserve and pro- 
tect the places and areas of historic interest, exterior architectural features 
and examples of the type of architecture used in the Natlonal Capital in its 
initial years, the Commissioners of the District of Columbia, before issuing any 
permit for the construction, alteration, reconstructiou, or razing of any build- 
ing within said Georgetown district described in section 1 shall refer the 
plans to the National Commission of Fine Arts for a report as to the exterior 
architectural features, height, appearance, color, and texture of the materials 
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plies to all buildings in the Old Georgetown district, whether 
old or new. The District Commissioners agree that the act 
protects existing structures of demonstrable historic or archi- 
tectural interest. They claim, however, that it does not reach 
new construction or the alteration of existing structures 
generally, but only to the extent that such construction or 
alteration might be said adversely to affect nearby protected 
structures. The second matter in dispute 1s whether the 
operation of the act is confined to buildings proper or ex- 
tends to such appurtenances as advertising signs, fences, and 
walls. The Fine Arts Commission claims the latter, the 
District Commissioners, the former. 

The background for the legislation is as follows: George- 
town was founded as an organized community in 1751. By 
the time of the Revolution it had become a town of some 
commercial importance and had many fine homes. Its con- 
tinuing development influenced the selection of the site of 
the National Capital in 1791. Georgetown scholars have 
said (Eberlein and Hubbard, Historic Houses of George- 
Town & Washington City (1958) 12): 

“By the time the momentous decisions upon the site of 
Washington took place, George-Town was a full-fledged, 
self-possessed community with all the machinery of civilised 
society working smoothly—a place quite fit to be the foster 
parent of an urban development on the other side of Rock 
Creek.” 

Georgetown’s “golden age” covered the years 1775-1825. 
Concerning its architecture during that period, it has been 
stated that the houses “are true examples of the Federal tra- 
dition, influenced by Colonial antecedents, but built during 
the early days of the new Republic—examples of a school 
which flourished under the patronage of Thomas Jefferson 
who, as Secretary of State under Washington and as Pres- 
ident, had very considerable influence in fostering America’s 
Federal style. * * * The homes of the period possess a 
of exterior construction which is subject to public view from a public highway. 
The National Commission of Fine Arts shall report promptly to said Commis- 
sioners of the District of Columbia its recommendations including such 
changes, if any, as in the judgment of the Commission are necessary and 
desirable to preserve the historic value of said Georgetown district. The said 
Commissioners shall take such actions as in their judgment are right and 
proper in the circumstances: Provided, That, if the said Commission of Fine 


Arts fails to submit a report on such plans within forty-five days, its approval 
thereof shall be assumed and a permit may be issued.” 
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delicacy of scale which distinguishes them, and which was 
the result of a masterful adaptation of elements of Classic 
precedent * * *.” Davis, Dorsey and Hall, Georgetown 
Houses of the Federal Period (1944), 17. 

Georgetown fell into decline during the latter part of the 
last century—“the warehouses crumbled along its once busy 
waterfront * * * its face became considerably altered by 
new rows of ugly Victorian dwellings, many of which re- 
main. * * * Georgetown’s golden age became a memory, 
and the principal glory of the community became the lovely 
relics of its past.” Davis, Dorsey, and Hall, op. cit., 16. 
Recent years have witnessed a rebirth for Georgetown which 
had never completely lost its individual atmosphere. There 
has been a concerted effort both official and private to re- 
establish the former exterior architectural appeal of George- 
town. Included in this effort is the legislation here involved, 
which was prompted, as noted by the House committee (H.R. 
Rept. No. 2468, 81st Cong., 2d sess.), by the desire of George- 
town residents to protect the district “by an authority which 
will direct the type of structure suitable to the area,” its 
original character predominating architecturally in the resi- 
dences and streets. 

It should also be noted that the Old Georgetown Act is not 
unique legislation. Similar authority has been provided for 
historic districts in such diverse places as Alexandria, Vir- 
ginia, New Orleans, Louisiana, Charleston, South Carolina, 
Annapolis, Maryland, Nantucket, Boston, Salem and Lexing- 
ton, Massachusetts, Natchez, Mississippi, Albuquerque, New 
Mexico, and the Virgin Islands. See Jacob H. Morrison, 
Historic Preservation Law (1957); Planning and Commun- 
ity Appearance (1958), chs. IV, V (Report of the Joint 
Committee on Design Control of the New York Chapter, 
American Institute of Architects and the New York Regional 
Chapter, American Institute of Planners). Mr. Morrison 
states (op. cit., 7-8) that the legislation in the field employs 
standard terminology, indicating that the later ones have 
drawn on the earlier for guidance. It is therefore apparent 
that as a general proposition the judicial precedents for one 
are apposite for others. 


I 
I find no substantial support for the construction of the 


é 
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old Georgetown Act urged by the District Commissioners 
which would restrict it in its operation to the protection of 
existing buildings possessing a demonstrable historical or 
architectural significance. The position taken by the Com- 
missioners is the result of an opinion rendered by the Dis- 
trict of Columbia Corporation Counsel, dated March 6, 1957. 
In that opinion the Corporation Counsel argues that, the 
language of the act being “vague and indefinite,” it is per- 
missible to examine the legislative history and, since appro- 
priate guidance is not to be found in the history, the statute 
must be interpreted by reference to relevant rules of statutory 
construction. The first rule cited is that a statute in deroga- 
tion of the common law must be construed strictly rather 
than liberally. According to the Corporation Counsel, the 
Old Georgetown Act is a statute of that nature because it 
infringes upon an owner’s right to use his property as he 
sees fit. The second rule is that a statute is to be construed 
to avoid constitutional doubts. While the Corporation 
Counsel concedes that an owner’s use of his property is sub- 
ject to an appropriate exercise of the police power, he argues 
that if this legislation is construed as an attempt to control 
the construction of buildings in the Old Georgetown district, 
without regard to whether the immediate surrounding area 
contains a building of historical or architectural value, an 
owner could claim with reason that he had been arbitrarily 
deprived of the free use of his property. As the Corporation 
Counsel puts it, “the proposed use of property by an owner 
can be limited or directed along different lines under the 
authority of the Old Georgetown Act only if such proposed 
use, unless limited or changed, can reasonably be expected 
materially to harm, injure, destroy, or affect detrimentally 
a place or area of historic interest, or an example of a type 
of architecture or an exterior architectural feature used in 
the National Capital in its initial years.” 

I see nothing vague or ambiguous in the language used 
by Congress to denote the scope of the act in this regard. 
The act plainly states that the plans which must be submit- 
ted to the Fine Arts Commission are those for the “con- 
struction, alteration, reconstruction, or razing of any 
building” in the Old Georgetown district. It is difficult to 
believe that Congress would have used this comprehensive 
language had it been its intention to confine the statute to 
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existing structures of demonstrable historic or architectural 
value. Such a reading is also inconsistent with the use of 
the word “construction,” which obviously is not germane 
with reference to a building already standing. One can- 
not “construct” an existing building. The very title of the 
act suggests the broadest coverage; it is entitled “An Act 
To regulate the height, exterior design, and construction of 
private and semipublic buildings in the Georgetown area of 
the National Capral.” 

Resort to the legislative history does not lead to a different 
interpretation. The Corporation Counsel states that it sheds 
little light on the problem. There is, however, one affirma- 
tive item of substantial significance regarding the intention 
of Congress. The bill as introduced (H.R. 7670, 81st Con- 
gress) omitted the word “construction” in the phrase of the 
statute reading “construction, alteration, reconstruction, or 
razing of any building within said Georgetown district 
*“** »” That word was added by committee amendment 
(see H. Rept. No. 2468, supra), and it was included in the 
statute without debate. See 96 Cong. Rec. 10086-10087. 
In the face of this deliberate enlargement of the scope of the 
bill it is difficult to believe that Congress meant it to be read 
in the restricted manner suggested by the Corporation 
Counsel. 

Moreover, considerable guidance as to the appropriate con- 
struction is furnished by the courts. As noted above, the 
Old Georgetown Act has its counterparts in other areas. 
Several have been the subject of judicial interpretation. 
Their constitutional validity has not been doubted. Nor 
have the courts indicated that such legislation must be nar- 
rowly construed on the assumption that it is in derogation 
of the “common right” (see City of New Orleans v. Perga- 
ment, 198 La. 852, 5 So. 2d 129 (1941) ; City of New Orleans 
v. Levy, 223 La. 14, 64 So. 2d 798 (1953) ) or “common law” 
(see Opinion of the Justices, 333 Mass. 773, 128 N.E. 2d 557 
(1955) ; Opinion of the Justices, 383 Mass. 783, 128 N.E. 
2d 563 (1955)). In my judgment, the Corporation Counsel 
is not justified in stating that these decisions are not incon- 
sistent with his opinion. 

‘The Pergament and Levy cases involved the Vieux Carré 
district of New Orleans, the old Spanish and French quar- 
ters of the city. In 1936 the Louisiana constitution was 
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amended to authorize the city to establish a Vieux Carré 
Commission to preserve buildings in the Vieux Carré dis- 
trict possessing architectural and historical value. For that 
purpose the plans for any new building in the district or 
those for alteration of an existing building therein had to 
be submitted to the commission for a report as to the appear- 
ance, color, texture of materials and architectural] design of 
the exterior. The city thereafter established the commission 
and in the ordinance therefor provided that it should be 
unlawful for the proprietor of any building in the Vieux 
Carré to maintain an advertising sign without first obtain- 
ing a permit from the commission. In the Pergament case 
the defendant who owned a gasoline filling station in the 
Vieux Carré was prosecuted for displaying an advertising 
sign thereon without having obtained the permission of the 
commission. He demurred on a number of grounds, includ- 
ing that the ordinance as to his place of business was 
arbitrary, unreasonable and oppressive, deprived him of 
his property without due process of law, denied him the 
equal protection of the laws, and that the constitutional 
amendment did not authorize an ordinance with reference 
to buildings such as his, which was a modern structure, 
having no architectural or historica] worth. The Supreme 
Court of Louisiana, in overruling the demurrer, stated in 
part (198 La., at p. 858) : 

“* * * there is nothing arbitrary or discriminating in for- 
bidding the proprietor of a modern building, as well as the 
proprietor of one of the ancient landmarks, in the Vieux 
Carré to display an unusually large sign upon his premises. 
The purpose of the ordinance is not only to preserve the old 
buildings themselves, but to preserve the antiquity of the 
whole French and Spanish quarter, the tout ensemble, so to 
speak, by defending this relic against iconoclasm or vandal- 
ism. Preventing or prohibiting eyesores in such a locality 
is within the police power and within the scope of this munic- 
ipal ordinance. The preservation of the Vieux Carré as it 
was originally is a benefit to the inhabitants of New Orleans 
generally, not only for the sentimental value of this show 
place but for its commercial value as well, because it attracts 
tourists and conventions to the city, and is in fact a justifica- 
tion for the slogan, America’s most interesting city.” 

In the Levy case, decided in 1953, the Supreme Court of 
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Louisiana, reaffirming its earlier holding in Pergament, sus- 
tained the defendant’s conviction for displaying a building 
sign in violation of the Vieux Carré ordinance, even though 
the building itself had no historical or architectural value. 
The court also held that while aesthetic considerations alone 
might not be a sufficient constitutional basis for restricting 
the use of real property, “this legislation is in the interest 
of and beneficial to the inhabitants of New Orleans gener- 
ally, the preserving of the Vieux Carré section being not only 
for its sentimental value but also for its commercial value, 
and hence it constitutes a valid exercise of the police power.” 
(223 La., at p. 29.) 

In 1955 the Justices of the Supreme Judicial Court of 
Massachusetts expressed the opinion, in response to a legis- 
lative inquiry in accordance with Massachusetts practice, 
that there existed no constitutional infirmities in proposed 
legislation (thereafter enacted) controlling the erection, re- 
construction, alteration, or razing of any building in the old 
and historic districts of Nantucket and similar legislation 
with respect to the historic Beacon Hill district in Boston. 
Opinions of the Justices, supra. The Justices held that the 
legislation did not constitute a taking of property in a tech- 
nical sense since title remained in the owner, and that the 
proposed restrictions on the use of private property consti- 
tuted a valid exercise of the police power. It is significant 
that in this connection the opinion cites the Old Georgetown 
Act, apparently assuming both its application to new con- 
struction and its constitutionality (see 333 Mass., at p. 781). 
The Justices expressly held that there was no constitutional 
problem in the application of the proposed legislation to new 
construction, stating that “it is not difficult to imagine how 
the erection of a few wholly incongruous structures might 
destroy one of the principal assets of the town [Nantucket].” 
(333 Mass., at p. 780.) Similarly, it was stated as to the 
Beacon Hill legislation (333 Mass., at p. 787): 

“The announced purpose of the act is to preserve this 
historic section for the educational, cultural, and economic 
advantage of the public. If the General Court believes that 
this object would be attained by the restrictions which the 
act would place upon the introduction into the district of 
inappropriate forms of construction that would destroy its 
unique value and associations, a court can hardly take the 
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view that such legislative determination is so arbitrary or 
unreasonable that it cannot be comprehended within the 
public welfare.” 

The Supreme Court of Wisconsin has gone even further, 
sustaining as a valid exercise of the police power an ordinance 
regulating the architectural features of new buildings, with- 
out reference to any historical factors and solely on the basis 
of their relation to the architecture of existing structures in 
the area. State ex rel. Saveland P. H. Corp. v. Wieland, 269 
Wis. 262, 69 N.W. 2d 217 (1955). While the specific basis of 
the ordinance was the desire to protect property values in 
the neighborhood, the court indicated that in the light of the 
decision in Berman v. Parker, 348 U.S. 26 (1954)? aesthetic 
considerations alone might suffice. 

The Corporation Counsel points to a statement in the 
Opinion of the Justices in the Nantucket case as “support- 
[ing] very strongly the position that he has consistently taken 
with respect to depriving property owners in the area affected 
by the Old Georgetown Act from making certain uses of their 
property.” After concluding that the proposed legislation 
would be constitutional, the Justices added as a cautionary 
observation that “it would seem that refusal to permit the 
removal of some old and decrepit structure impossible to 
repair within reasonable cost might in some instances be an 
unconstitutional application of the act * * *.” (333 Mass., 
at p. 781.) As the statement shows, the Justices were address- 
ing themselves not. to the question here involved of constitu- 
tional authority to act in this area, but with the different 
question of administration of a constitutional law in an un- 
constitutional manner. I do not regard this cautionary lan- 
guage directed to a hypothetical situation as furnishing any 
support for the restrictive interpretation of the Old George- 
town Act urged by the Corporation Counsel in order to avoid 
constitutional doubts. As noted above, the Justices had no 
difficulty with the constitutionality of the legislation as it 
affected new construction. Moreover, the act gives the Dis- 
trict Commissioners ample power to deal in a reasonable 


8In Bermen the Court, in sustaining the District of Columbia Redevelop- 
ment Act of 1045, stated (p. 88) that “the concept of the public welfare 
fg broad and inclusive. © © © The values it represents are spiritual as well 
as physical, aesthetic as well as monetary. It is within the power of the 
legislature to determine that the community should be beautiful es well as 
healthy, spacious as well as clean, well-balanced as well as carefully patrolled.” 
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manner with applications for the demolition of decrepit 
buildings. They are vested with the ultimate authority to 
“take such actions as in their judgment are right and proper 
in the circumstances.” This provision plainly empowers the 
Commissioners to permit a decrepit building to be torn down 
if it should appear that its repair would be unduly expensive. 

My study of the act and its history, and of the cases dealing 
with analogous statutes, leads me to conclude that it extends 
to the exterior construction or alteration of all buildings in 
the Old Georgetown district, and that as so construed, it 
raises no serious constitutional issue. 


II 


The remaining question is whether the statute, which in 
terms mentions only “buildings,” should be read as including 
such appurtenances as signs, outside lights, fences, and walls. 
The Corporation Counsel asserts the negative. He argues 
that by dictionary definition the word “building” does not 
have such a meaning, and that to give it a broader scope in 
the instant statute is unwarranted for the following reasons: 
(1) Being a statute in derogation of the common law it must 
be strictly interpreted; (2) Congress did not intend the 
statute to affect the application to Georgetown of the earlier 
Sign Act applying to the District of Columbia generally 
(act of March 3, 1931, c. 399, 46 Stat. 1486, D.C. Code 
(1951) secs. 1-231—1-233). 

I must again disagree with the position of the Corpora- 
tion Counsel. The dictionary definition is not controlling. 
It has been frequently held that the word “building” as 
used in a statute, deed, or contract may be construed to in- 
clude such appurtenant structures as signs, fences, and walls, 
depending on the connection and purpose with which the 
word is employed. See, e.g., Swasey v. County of Shasta, 
141 Cal. 392, 74 P. 1031 (1903); Aruetgen v. General Out- 
door Advertising Co., 288 Ill. App. 619, 6 N.E. 2d 469 
(1937) ; Wright v. Evans, 2 Abb. Pr. N.S. (N.Y.) 308 (1867) ; 
Mecca Realty Co. v. Kellogg’s Toasted Corn F. Co., 166 
App. Div. 74, 151 N.Y.S. 750 (1915), and compare, 39 Op. 
A.G. 73, 77 (1937). It is unreasonable to believe that Con- 
gress meant to subject to the scrutiny of the Fine Arts 
Commission the exterior architectural features of buildings 
in the Old Georgetown district subject to public view from a 
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public highway and at the same time to give the Commis- 
sion no control over such appurtenances as signs, outside 
lights, fences, and walls which are equally exposed to public 
view; these if uncontrolled might readily disturb the gen- 
eral architectural appearance of the area. It is significant 
that the similar provisions in other jurisdictions either ex- 
pressly refer to the display of signs or have been construed 
to authorize the promulgation of regulatory ordinances. 
Moreover, for the reasons adverted to in the first part of 
this opinion, I do not feel that the statute has to be narrowly 
construed under the claim that it is in derogation of law and 
in order to avoid constitutional doubts. 

Nor am I impressed by the Corporation Counsel’s reliance 
on the existing Sign Act. That statute obviously must yield 
to the subsequent Georgetown legislation to the extent that its 
continued application to the Georgetown district impedes the 
effectiveness of the later statute. It will be noted that section 
5 of the act explicitly provides that it shall not supersede or 
affect any earlier enactment relating to unsanitary or unsafe 
dwellings or other structures. This is a plain indication that 
but for the savings clause such earlier legislation would have 
been affected by the act. It is a fair implication that except 
as provided by section 5 Congress intended the Old George- 
town Act to control. 

The force of the Corporation Counsel’s opinion in this 
respect is weakened by subsequent action taken by an agency 
of the District Commissioners, without objection by the 
Corporation Counsel, concerning the scope of the word 
“building” appearing in the Shipstead-Luce Act of May 16, 
1930, c. 291, 46 Stat. (Part I) 366, as amended, 53 Stat. 1144. 
In 1959 there was presented to the District of Columbia 
Board of Appeals and Review (established by Organization 
Order No. 112 of the Board of Commissioners of the District, 
dated August 11, 1955 (D.C. Code (1951) (Supp. VII), 
p. 89)), the question whether the jurisdiction of the Fine 
Arts Commission under the Shipstead-Luce Act extended to 
outdoor display signs. The Shipstead-Luce Act regulates 
the architecture of private and semipublic buildings adjacent 
to public buildings and grounds of major importance in the 
National Capital. Plans for the erection or alteration of 
“any building” in the area covered are required to be sub- 
mitted to the Fine Arts Commission for recommendation 
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insofar as they relate to height and appearance, color, and 
texture of the materials of exterior construction. Like the 
Old Georgetown Act signs are not specifically mentioned. 
Nevertheless, the Board of Appeals and Review on May 21, 
1959, held that the Shipstead-Luce Act was applicable to 
signs, stating that the Corporation Counsel’s opinion with 
respect to the Old Georgetown Act was distinguishable. 
(Docket No. M 858, Decision No. 917.) Upon reference of 
this decision to the Corporation Counsel he did not undertake 
to review it as permitted by the District Commissioners’ 
Order No. 58-2007, dated December 4, 1958, in cases in which 
he is not in accord with the interpretation of the law made 
by the Board of Appeals and Review. I am not persuaded 
by the distinctions made by the Board. In my judgment, 
they do not justify differing interpretations of the word 
“building” appearing in both statutes. 
Respectfully, 
WILLIAM P. ROGERS. 





ADMINISTRATIVE CERTIFICATES OF CITIZENSHIP 


Section 327(f) of the Nationality Act of 1940, 54 Stat. 1151, 8 U.S.C. 
(1946 ed.) 727(f) (now section 8382(e) of the Immigration and 
Nationality Act of 1952, 66 Stat. 168, 253, 8 U.S.C. 1443(e)), pro- 
viding that an administrative certificate of citizenship shall have 
the same effect in all public offices of the United States as a judicial 
certificate of citizenship, precludes the Department of State from 
challenging for passport purposes the citizenship of a holder of an 
administrative certificate. 

Section 342 of the Immigration and Nationality Act, 66 Stat. 263, 8 
U.S.C. 1453, insofar as it authorizes the Attorney General to in- 
stitute administrative proceedings for the cancellation of such a 
certificate on the ground that it was issued under a mistake of 
law, is not mandatory but empowers the Attorney General to pro- 
ceed in the exercise of a sound discretion. Such a proceeding will 
not be instituted where the equities of the case are appealing and 
there is substantial doubt whether legal error was committed in 
issuing the certificate. 


JANUARY 19, 1960. 
Honorable Eric H. Haaer, 
The Legal Adviser, 
Department of State. 
Dear Mr. Hacer: This is in response to your letter dated 
November 4, 1959, as supplemented by your Department’s 
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letter of December 5, 1959, requesting my opinion as to the 
following questions regarding the citizenship status of Mr. 
Albert Flegenheimer: 

“(1) Whether Mr. Flegenheimer is to be regarded as a 
citizen of the United States for passport and other purposes 
so long as he is in possession of a certificate of citizenship 
issued pursuant to Section 339 of the Nationality Act of 
1940; 

“(2) If so, whether the certificate of citizenship should be 
cancelled.” 

The Department of State is of the opinion that the Immi- 
gration and Naturalization Service, which issued the certifi- 
cate, did so under a mistake of law. The Service argues that 
it acted correctly, and has declined to institute a cancellation 
proceeding. 

It appears that Mr. Flegenheimer, who was born in Wurt- 
temberg, Germany, on July 4, 1890, acquired United States 
citizenship at birth in accordance with the provisions of 
section 1993 of the Revised Statutes, his father at that time 
being a naturalized citizen of the United States. In 1942 Mr. 
Flegenheimer was admitted to the United States as a citizen 
after a hearing by the Immigration and Naturalization Serv- 
ice. In 1952 he applied to the Service for certificate of 
citizenship pursuant to the provisions of section 339 of the 
Nationality Act of 1940, 54 Stat. 1137, 1160, as amended, & 
U.S.C. (1946 ed.) 739.1 After v hearing at which he was 
represented by counsel and gave oral and documentary evi- 
dence, the Service, in an opinion analyzing the law and facts 
in detail, concluded that he was a citizen and, under date of 
July 10, 1952, it issued the certificate of citizenship. 

It further appears that the Department of State, although 
it disagreed with the Service determination, accepted it, and 


1“A person * * * who is a citisen of the United States by virtue of the 
provisions of section 1993 of the United States Revised Statutes * © © may 
apply to the Commissioner (of Immigration and Naturalisation] for a certifi- 
cate of citisenship. Upon proof to the satisfaction of the Commissioner that 
the applicant is a citisen, and that the applicant's alleged citizenship was de- 
rived as claimed, or acquired, as the case may be, and upon taking and sub- 
scribing before a member of the Service within the United States to the oath 
of allegiance required by this Act of a petitioner for naturalisation, such in- 
dividual shall be furnished by the Commissioner or a deputy commissioner with 
a certificate of citizenship, but only if such individual is at the time within 
the United States.” 

The section has been reenacted with minor changes as section 841 of the 
Immigration and Nationality Act of 1952, 66 Stat. 163, 263, 8 U.S.C. 1452. 
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thereafter issued United States passports to Mr. Flegen- 
heimer. There the matter rested until June 17, 1959, on 
which date the State Department wrote the Commissioner of 
Immigration and Naturalization requesting him to give con- 
sideration to the institution of a proceeding, as provided by 
section 342 of the Immigration and Nationality Act of 
1952, 66 Stat. 163, 263, 8 U.S.C. 1453,? for cancellation of 
the certificate theretofore issued on the ground that it had 
been erroneously issued. It was asserted that Mr. Flegen- 
heimer had lost the citizenship he had acquired at birth by 
operation of the Convention of July 27, 1868, 16 Stat. 735, 
between the United States and Wurttemberg, or alternatively 
pursuant to section 401(a): of the Nationality Act of 1940, 
54 Stat. 1137, 1168, as amended, 8 U.S.C. (1946 ed.) 801(a). 
The Department forwarded to the Commissioner a copy of a 
decision dated September 20, 1958, rendered by the Italian- 
United States Conciliation Commission established pursuant 
to the Treaty of Peace with Italy of February 10, 1947, 61 
Stat. 1245, holding that for the purposes of his claim filed 
with the Commission Mr. Flegenheimer could not be consid- 
ered as a United Nations national. The Department stated 
that it had “studied the decision and * * * reached the con- 
clusion that it establishes beyond any doubt” that Mr. Flegen- 
heimer had lost his claim to United States citizenship. The 
Department further advised the Commissioner that it desired 
to withdraw Mr. Flegenheimer’s passport but would seem 
to be precluded from denying his claim to United States 
nationality because of the provisions of section 327 (f) of the 
Nationality Act of 1940, 54 Stat. 1151, 8 U.S.C. (1946 ed.) 

727 (f), that in all public offices of the United States a certifi- 
cate of citizenship was to have the same effect as a certificate 
“a“phe Attorney Genera] is authorized to cancel any certificate of citisenship, 
certificate of naturalization, copy of a declaration of intention, or other cer- 
tificate, document or record heretofore issued or made by the Commissioner 
or a Deputy Commissioner or hereafter made by the Attorney General ff it 
shall appear to the Attorney General’s satisfaction that such document or 
record was illegally or fraudulently obtained from, or was created through 
illegality or by fraud practiced upon, him or the Commissioner or a Deputy 
Commissioner; but the person for or to whom such document or record has 
been issued or made shall be given at such person’s last-known place of address 
written notice of the intention to cancel such document or record with the 
reasons therefor and shall be given at least sixty days in which to show cause 
why such document or record should not be canceled. The cancelation under 
this section of any document purporting to show the citizenship status of the 


person to whom it was issued shall affect only the document and not the 
citizenship status of the person in whose name the document was issued.” 
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of naturalization or of citizenship issued by a court having 
naturalization jurisdiction.’ —The Immigration and Naturali- 
zation Service replied that it had “carefully and extensively 
reviewed” the matter and had concluded that “clear, unequiv- 
ocal, and convincing evidence” had not been presented estab- 
lishing that its determination had been “illegally or 
fraudulently obtained,” and accordingly that no basis existed 
for the institution of a cancellation proceeding. 

The present letter expounds in detail the State Depart- 
ment’s conclusions that Mr. Flegenheimer has “prima facie” 
lost his citizenship pursuant to the treaty with Wurttem- 
‘berg or, alternatively, pursuant to the provisions of section 
401(a) of the Nationality Act of 1940 (p. 1169). The De- 
partment properly disclaims, however, the holding of the 
Italian-United States Conciliation Commission as an inde- 
pendent basis for its conclusions. The Department’s position 
as to the treaty is as follows: Article I of the treaty provided 
that citizens of the United States who became naturalized 
citizens of Wurttemberg and resided therein for five years 
were to be held by the United States as citizens of Wurttem- 
berg and treated as such. Mr. Flegenheimer’s father was 
naturalized in Wurttemberg in 1894, and under the German 
Citizenship Law of June 1, 1870, his son, Albert, acquired 
Wurttemberg citizenship. Accordingly, he lost his United 
States citizenship upon completion of five years’ residence in 
Wurttemberg, viz., on July 4, 1895. Moreover, his case was 
not governed by the holding of the Supreme Court in Per- 
kins v. Elg, 307 U.S. 325 (1939), which, as described by the 
Department, was “that the similar Article I in the treaty 
with Sweden does not preclude the so-called ‘election’ of 
United States citizenship by a child upon obtaining majority 
if the child was born in the United States and acquired the 
foreign citizenship of his parents’ origin merely through 
their resumption of their former citizenship.” The Depart- 
ment asserts that the basic distinction between Mr. Flegen- 
heimer’s case and the Z7g case is that in the former the treaty 


®“A certificate of naturalization or of citizenship issued by the Commis- 
sioner or a Deputy Commissioner under the authority of this Act shall have 
the same effect in all courts, tribunals, and public offices of the United States, 
at home and abroad, of the District of Columbia, and of each State, Territory 
and insular possession of the United States, as a certificate of naturalisation or 
of citizenship issued by a court having naturalization jurisdiction.” 

These provisions have been reenacted with minor changes as section 832(e) 
of the Immigration and Nationality Act, 66 Stat. 258, 8 U.S.C. 1448(e). 
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expressly denied the United States the right to treat him as 
a citizen after he had resided in Wurttemberg for the re- 
quired five years while in the latter the treaty did not purport 
to deny the right to the United States to treat Miss Elg as 
a citizen. 

As to section 401(a) of the Nationality Act, the Depart- 
ment states that Mr. Flegenheimer lost his citizenship under 
the second proviso thereof as a “person * * * who * * * 
has heretofore expatriated himself as an American citizen by 
his own voluntary act.” The Department’s claim is appar- 
ently that the expatriation resulted from the fact that Mr. 
Flegenheimer “did not attempt to claim United States citi- 
zenship until forty-nine years after his birth, twenty-eight 
years after reaching majority, and six years after he claims 
he discovered he had a ‘right of election.’” It is asserted 
that the Immigration and Naturalization Service was in error 
in holding that section 401(a) did not apply to Mr. Flegen- 
heimer because a dual national must have known about, and 
therefore consciously intended to give up, one of his two 
nationalities. Such a conclusion, it is alleged, is without 
legal support. 

In these circumstances the State Department concludes 
that the certificate was issued to Mr. Flegenheimer under a 
mistake of law, and that such a certificate has been obtained 
“legally” within the meaning of section 342 of the Immi- 
gration and Nationality Act, supra. It is the Department’s 
view that the criterion for cancellation advanced by the Im- 
migration and Naturalization Service of “clear, unequivocal, 
and convincing evidence” has no application to a question of 
law. Finally, it is pointed out that section 342 specifically 
provides that cancellation of a certificate of citizenship affects 
only the document and not the citizenship status of the person 
affected, and thus that either cancellation of the certificate, 
or the denial of a passport to Mr. Flegenheimer on the ground 
of noncitizenship, would enable him to seek a declaratory 
judgment regarding his citizenship pursuant to section 360 
of the Immigration and Nationality Act, 66 Stat. 273, 8 
U.S.C. 1508. 

On the basis of the State Department’s letter the Im- 
migration and Naturalization Service was requested to re- 
consider the matter. The General Counsel of the Service has 
replied that in its view the requirement of “clear, unequivo- 
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cal, and convincing evidence” for cancellation embraces er- 
rors of law, as well as of fact (citing Lee Hon Lung v. Dulles, 
261 F. 2d 719 (C.A. 9, 1958) ), and that upon a review of the 
case in the light of the State Department’s letter it has not 
found errors to justify the institution of a cancellation pro- 
ceeding. The Service asserts that the Department’s inter- 
pretation of the treaty with Wurttemberg as applied to this 
case is incorrect, and as to the Department’s reliance on sec- 
tion 401(a) of the Nationality Act of 1940, that the State 
Department is in error in regarding lack of knowledge as 
immaterial, citing Perri v. Dulles, 206 F. 2d 586 (C.A. 3, 
1953). I have also received from Mr. Flegenheimer’s attor- 
neys &@ memorandum prepared by his personal counsel as- 
serting error in the decision of the Italian-United States 
Conciliation Commission. 

It does not seem to me to be necessary to make an independ- 
ent ruling now as to whether or not Mr. Flegenheimer is to 
be regarded as a citizen of the United States, or to review 
on the merits the determination made by the Immigration 
and Naturalization Service in 1952. In my judgment a 
sufficient showing has not been made to justify the institution 
of a cancellation proceeding under section 342 of the Immi- 
gration and Nationality Act, supra. Finally, it is my 
opinion that section 327(f) of the Nationality Act of 1940, 
supra, requires the Department of State, as a public office of 
the United States, to regard Mr. Flegenheimer as a citizen of 
the United States for passport purposes so long as he is in 
possession of the certificate of citizenship issued to him by the 
Immigration and Naturalization Service in 1952. 


I 


The answer to the first question of the Department of State 
depends upon the construction of section 327(f) of the Na- 
tionality Act of 1940, the provisions of which have been 
set forth above. Reviewing the history of the section, which 
had its origin in section 9 of the act of March 2, 1929, c. 536, 
45 Stat. 1512, 1515, adding section 33(a) to the naturalization 
statute of 1906 (act of June 29, 1906, c. 3592, 34 Stat. 596), 
the Department states that—“it seems clear from the legis- 
lative history of Section 327(f) * * * and from the plain 
language of the subsection itself that Congress intended 
thereby no more than that. certificates of naturalization or 
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citizenship issued by the Commissioner or Deputy Commis- 
sioner [of Immigration and Naturalization] should have 
the same standing as evidence as a certificate of naturaliza- 
tion or citizenship issued by a court having naturalization 
jurisdiction. But a certificate of naturalization or citizen- 
ship issued by a court is itself no more than prima facie 
evidence of citizenship.” Presumably the Department of 
State takes the position that it is free for passport purposes 
to challenge, by way of collateral attack, citizenship evi- 
denced by a certificate of naturalization issued by a compe- 
tent court. No authority is cited for such a proposition and 
research has disclosed none. In Brassert v. Biddle, 148 F. 2d 
134 (C.A. 2, 1945), the Government sought to cancel a duphi- 
cate certificate of naturalization suspect because no court 
record of naturalization could be discovered and the certif- 
icate appeared to be irregular on its face. At the trial the 
Government objected to the certificate as evidence. The 
Court of Appeals stated (p. 135): “Certificates issued sub- 
sequent to the Act of 1906 constitute prima facie evidence of 
citizenship, and no certified copy of the court record is re- 
quired.” But this was a direct attack on the naturalization 
certificate. Of course, such a certificate void on its face, for 
example, because the court acted without authority, has no 
binding effect anywhere. Yamashita v. Hinkle, 260 U.S. 199 
(1922). There a State court had issued naturalization 
certificates for persons statutorily ineligible therefor on racial 
grounds. Thereafter a State administrative officer declined 
to regard the petitioners as citizens and his action was af- 
firmed by the Supreme Court, which said (pp. 200-201) : 
“* * * netitioners were not eligible to naturalization, and 
as this ineligibility appeared upon the face of the judgment 
of the Superior Court, admitting petitioners to citizenship, 
that court was without jurisdiction and its judgment was 
void. * * *” A naturalization certificate may also be can- 
celled through a direct attack—that is, by a revocation pro- 
ceeding instituted by a United States Attorney in an appro- 
priate court. Immigration and Nationality Act of 1952, 
section 340, 66 Stat. 260, as amended, 8 U.S.C. 1451 (procure- 
ment by concealment of a material fact or by willful mis- 
representation); and previously, Nationality Act of 1940, 
section 338, 54 Stat. 1158, 8 U.S.C. (1946 ed.) 738 (procure- 
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-ment through fraud or illegality). And it cannot be set 
aside except in the manner provided by Congress. Bind- 
ceyck v. Finucane, 342 U.S. 76. But unless void on its face 
a decree of naturalization or a certificate of naturalization 
is not subject to impeachment in a collateral proceeding. 
Johannessen v. United States, 225 U.S. 227, 236: Mutual 
Benefit Life Ins. Co. v. Tisdale, 91 U.S. 238, 245; Spratt v. 
Spratt, 4 Pet. 393; Johansen v. Staten Island Shipbuilding 
Co., 272 N.Y. 140, 5 N.E. 2d 68 (effect in workmen’s com- 
pensation proceeding) ; Note, 6 ALR 407. Under the specific 
language of section 327(f) it is my opinion that the Depart- 
ment of State may not go behind an administrative certifi- 
cate of citizenship any more than it could a judicial certifi- 
cate of naturalization. 

It is true that the 1929 version of the section as amended 
by the Senate provided that an administrative certificate was 
to be “conclusive evidence of citizenship” and that this was 
changed in conference to provide that it should have the same 
effect as a judicial certificate. 70 Cong. Rec. 4947. In my 
judgment, the change does not evidence an intention to open 
up the administrative certificate to collateral challenge. A 
judicial certificate is not conclusive, in the sense that it has 
no force if void on its face, nor is it immune from direct 
attack in the manner provided by Congress. The purpose of 
the change in language, in my opinion, was to ensure that 
an administrative certificate should not have greater dignity 
than a judicial certificate. 

Several cases have been cited to show that an admuinistra- 
tive certificate is no more than prima facie evidence of citi- 
zenship. Delmore v. Brownell, 236 F. 2d 598 (C.A. 3, 1956) ; 
Reyes v. Neelly, 264 F. 2d 673 (C.A. 5, 1959). But upon a 
close reading of these cases, neither of which refers to section 
327(f) or its successor, section 332(e) of the Immigration 
and Nationality Act, 8 U.S.C. 1443(e), it appears that 
they did not involve formal certificates issued by the Immi- 
gration and Naturalization Service in accordance with the 
statute. Delmore involved a letter which the Service itself 
disavowed. In eyes no certificate had been issued to the 
plaintiff—certificates had been issued to his children on the 
basis that he was a national of the United States, and it was 
his citizenship that was in litigation (see 264 F. 2d, at 680). 
These decisions do not persuade me that where the Immigra- 
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tion and Naturalization Service, as in this case, stands behind 
a certificate of citizenship regularly issued by it, another 
administrative agency of the Federal Government may re- 
examine the determination reached by the Service.‘ 
Moreover, even apart from, statute, it would seem that a 
certificate of citizenship issued by the administrative officer 
to whom Congress entrusted that duty could not be collater- 
ally challenged by any other administrative officer. Cf. Sun- 
shine Coal Co. v. Adkins, 310 U.S. 381, 401-404; Hadden v. 
Merritt, 115 U.S. 25; Cramer v. Arthur, 102 U.S. 612; Katz 
v. Sims, 25 N.J. Misc. 415, 54 A. 2d 483; and see, Parker, 
Administrative Res Judicata, 40 Ill. L. Rev. 56, 77-78. To 
permit such a challenge might bring about undesirable con- 
sequences. The Attorney General, and the Commissioner 
and Deputy Commissioners of Immigration and Naturaliza- 
tion who exercised the function prior to the effective date of 
the Immigration and Nationality Act, have issued several 
hundred thousand administrative certificates of citizenship. 
S. Rept. 1515, 81st Cong., 2d sess., 683; annual reports to 
the Attorney General of the Commissioner of Immigration 
and Naturalization, passtm. For the fiscal year 1958 alone, 
8,209 certificates of citizenship were issued under the author- 
ity of the Attorney General to persons administratively de- 
termined to have acquired United States citizenship through 
birth abroad to citizen parents. To rule that the Department 
of State may deny a passport to Mr. Flegenheimer on the 
ground of noncitizenship although he is in possession of a 
certificate duly issued would mean that the same treatment 
might be accorded the thousands of persons holding like 
certificates. Moreover, every other administrative agency 
exercising functions and duties as to which an individual’s 
citizenship 1s material could proceed similarly. The pos- 
sibility of conflicting rulings is not remote. It is my belief 
that Congress, in enacting a statute such as section 327(f), 
did not intend such a result to ensue. To read the statute 
in the limited fashion suggested by the Department of State 
as permissible might well “create utter confusion and uncer- 
tainty.” Cramer v. Arthur, supra, at p. 619; and see Bin- 
éThe State Department also refers to the case of Guiseppina Maitino ta 
which it refused to grant a passport on the basis of a certificate of citisenship 
issued by the Service. The Service states, however, that in that case upon 


receipt of this information it instituted a cancellation proceeding and the cer 
tificate was duly canceled. 
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deayck v. Finucane, supra, at p. 838. In my opinion, 
Congress, in providing for the issuance of certificates of citi- 
zenship by the Attorney General and theretofore by the 
Commissioner and Deputy Commissioners of Immigration 
and Naturalization, and in specifying that in all public offices 
of the United States such a certificate should have the same 
effect as a judicial certificate of naturalization or citizenship, 
meant to put the matter at rest and to deprive all other ad- 
ministrative officers of the United States of the power to put 
in issue the citizenship status recognized by a certificate regu- 
lar on its face. 
II 


The second inquiry of the Department of State is whether, 
if Mr. Flegenheimer is to be regarded as a United States 
citizen for passport purposes on the basis of the administra- 
tive certificate issued in 1952, the certificate should now be 
cancelled. The only authority provided for that purpose is 
to be found in section 342 of the Immigration and National- 
ity Act, supra, vesting in the Attorney General the power to 
cancel a certificate if it shall appear to his satisfaction that 
it was “illegally or fraudulently obtained from, or was 
created through illegality or fraud practiced upon, him or 
the Commissioner or a Deputy Commissioner [of Immigra- 
tion and Naturalization] * * *.” The statute provides for 
notice and hearing, and as implemented by the regulations of 
the Commissioner of Immigration and Naturalization, to 
whom the Attorney General has delegated the authority, the 
respondent may appear by counsel and submit evidence and 
a brief in his behalf. 8 CFR (1959 Supp.) 342. 

It is plain that the Attorney General is precluded from 
directing the cancellation of a certificate prior to the pre- 
scribed notice and hearing. Obviously, in the present posture 
of this case his power is limited to the institution of a can- 
cellation proceeding, providing that in his judgment adequate 
ground therefor exists. No such case has been made here. 

As the Department of State concedes, the certificate was 
not obtained fraudulently. Nor was it obtained illegally in 
the sense of a wrongful act committed by Mr. Flegenheimer. 
And it is not claimed that the statutory requirements for 
issuance of the certificate were violated by the Immigration 
and Naturalization Service. As the Department puts it, the 
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certificate was obtained under a mistake of law and such a 
certificate “must be regarded as having been obtained ‘illeg- 
ally’ within the meaning of 8 U.S.C. 1453 [sec. 342 of the 
Immigration and Nationality Act].” 

Assuming that for present purposes the illegality ground 
of section 342 has the broad scope urged by the State De- 
partment, as to which there is doubt,’ it does not follow that 
cancellation proceedings must be commenced. The statute 
places no mandatory obligation upon the Attorney General 
to institute cancellation proceedings, but rather empowers 
him to proceed in the exercise of a sound discretion. It is 
my belief that no proceeding should be instituted where the 
equities of the case are appealing, and there is a substantial 
doubt as to whether legal error was committed in issuing the 
certificate. 

Mr. Flegenheimer is a man of considerable years, having 
passed his 69th birthday. For more than 17 years the immi- 
gration authorities have recognized him as a citizen of the 
United States. In 1952, upon proof satisfactory to the Com- 
missioner of Immigration and Naturalization, who dealt with 
the legal questions involved in extenso, a certificate of citi- 
zenship was duly issued. Seven years later it is sought to 
cancel the certificate on the sole ground that the Commis- 
sioner erred as a matter of law. It is no answer to say, as the 
Department of State does, that cancellation of the certificate 
affects only the document and not the citizenship status of the 
person involved, and that Mr. Flegenheimer will be free to 
seek a judicial determination of his citizenship. The time to 
assert. this was in 1952 and not now. It is my judgment that 


5 The operative language of sec. 842 is simflar to that provided for denatu- 
ralization by the earlier statutes, namely, sec. 15 of the act of June 29, 1906, 
supra, and its successor, sec. 338 of the Nationality Act of 1940, 54 Stat. 1187, 
1158, 8 U.8.C. (1946 ed.) 788. Under sec. 840 of the Immigration and Na- 
tionality Act of 1952, eupra, legality alone was removed as a ground for 
denaturalization. The legislative history indicates that the change was 
deemed desirable because of the confusion which had resulted from the failure 
of the courts to distinguish between fraudulent and {illegal naturalizsations. §8. 
Rept. 1515, 8ist Cong., 2d sess., 755, 760-765, 769. It is not evident why a 
like change was not made with respect to sec. 342. 

Whether an erroneour determination of the nature here asserted would have 
amounted to illegality within the scope of the earlier denaturalisation statutes 
is not clear. Compare United States v. Richmond, 17 F. 24 28 (C.A. 8, 1927), 
and United States v. Srednik, 19 F. 2d 71(C.A. 8, 1927), with such cases as 
Maney v. United States, 278 U.S. 17; United States v. Ginsberg, 248 U.S. 472, 
and Nowak v. United States, 356 U.S. 660. See also Comment, 51 Mich. L. 
Rev. 881, 884 (1953). 
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in the circumstances here present, Mr. Flegenheimer should 
not be compelled to resort to the courts. This conclusion 
takes into account not only the element of fairness but also 
the fact that the legal error asserted is itself a doubtful 
matter. 

The Immigration and Naturalization Service defends its 
determination as correct. The Department of State takes a 
contrary position. Which of the opposing positions is cor- 
rect presents complex issues. I am by no means convinced 
that the Service is in error. Absent that conviction it does 
not seem that a cancellation proceeding should be instituted, 
even should the power exist. It is my decision that such a 
proceeding should not be instituted in this case, and you are 
advised accordingly. 

Sincerely, 
WILLIAM P. ROGERS. 


RECESS APPOINTMENTS 


The President is authorized to make recess appointments to fill vacan- 
cies which occurred while the Senate was in Session. 

The President is authorized to make recess appointments during the 
temporary adjournment of the Senate from July 3 to August 8, 1960. 

The reconvening of the Senate on August 8, 1960, is not to be regarded 
as the “next Session” of the Senate within the meaning of Article II, 
section 2, clause 3 of the Constitution, but as the continuation of the 
second session of the 86th Congress. The commissions of the officers 
appointed during this adjournment therefore will continue until the 
end of that session of the Senate which follows the final adjournment 
sine die of the second session of the 86th Congress. 

The adjournment of the Senate on July 3, 1960, constituted the “termi- 
nation of the session of the Senate” within the meaning of 5 U.S.C. 
56, so that persons whose nominations were pending before the Sen- 
ate on that day and who receive recess appointments during the 
period of adjournment are entitled to the salaries attached to their 
offices, provided that the other conditions of 5 U.S.C. 56 are met; and 
this right will not be terminated by any temporary or final adjourn- 
ment of the second session of the 86th Congress. 

The terminal proviso of 5 U.S.C. 56 may require that the President sub- 
mit to the Senate not later than forty days after it reconvenes on 
August 8, 1960, the nominations of those officers who, during the re- 
cess of the Senate, received appointments to fill vacancies which ex- 
isted while the Senate was in session. 


JuLyY 14, 1960. 
THE PRESIDENT. 
My Dear Mr. Present: I have the honor to comply with 
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your oral request for my opinion on several questions re- 
lating to your power under the Constitution to make what 
are commonly designated as recess appointments. 

On July 3, 1960, the Senate adopted Senate Concurrent 
Resolution 112, 86th Cong., 2d sess., which reads: 

“That when the two Houses shall adjourn on Sunday, 
July 3, 1960, the Senate shall stand adjourned until 12 
o’clock noon on Monday, August 8, 1960, and the House of 
Representatives shall stand adjourned until 12 o’clock noon 
on Monday, August 15, 1960.” (106 Cong. Rec. (Daily Ed., 
July 5, 1960), p. 14690.) 

At the same time, the Senate agreed to a resolution 
providing: 

“* * * That notwithstanding the adjournment of the Sen- 
ate under Senate Concurrent Resolution 112, as amended, 
and the provisions of rule XX XVIII of the Standing Rules 
of the Senate, the status quo of nominations now pending 
and not finally acted upon at the time of taking such 
adjournment shall be preserved.” ? 

The questions now presented are, first, whether you are 
authorized to make appointments pursuant to Article II, 
section 2, clause 3 of the Constitution, during the adjourn- 
ment of the Senate from July 3 to August 8, 1960, in par- 
ticular whether you may appoint to vacancies, existing at 
the time when the Senate was in session, those persons whom 
you had nominated and whose nominations were pending 
and not finally acted upon at the time when the Senate 
adjourned; second, when the commissions granted pursuant 
to such appointments will expire; third, whether you should 
submit to the Senate—when it reconvenes on August 8, 1960, 
or at some later time—for its advice and consent, the nomi- 
nations of those persons who had received appointments 
during the adjournment of the Senate, especially of those 
whose nominations were pending and not finally acted upon 
at the time of the adjournment on July 3, 1960; and, finally, 
whether and how long the persons receiving such appoint- 
ments may be paid pursuant to the provisions of 5 U.S.C. 


1Rule XXXVIII of the Standing Rules of the Senate provides in pertinent 
part: “6. © * * if the Senate shall adjourn or take a recess for more than 
thirty days, all nominations pending and not finally acted upon at the time 
of taking such adjournment or recess shall be returned by the Secretary to 
the President, and shall not again be considered unless they shall again be 
made to the Senate by the President.” 
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56. For the reasons set forth in detail, I conclude, first, 
that you have the power to make appointments during this 
adjournment of the Senate, and that this power exten:ls to 
vacancies which existed at the time the Senate was in ses- 
sion and to persons whose nominations were pending but 
not finally acted upon when the Senate adjourned on July 3, 
1960; second, that the commissions of the persons so ap- 
pointed will expire at the end of the session of the Senate 
following the adjournment sine die of the second session of 
the 86th Congress, presumably, the end of the first session 
of the 87th Congress; third, that 1t would be advisable to 
submit to the Senate, when it reconvenes at the end of the 
adjournment, nominations for all persons who received ap- 
pointments between July 3 and August 8, 1960; and, finally, 
that, provided compliance is made with the provisions of 
5 U.S.C. 56, any such appointee can be paid out of the 
Treasury for the duration of his constitutional] term or until 
the Senate has voted not-to confirm his nomination. 


I 


Article IT, section 2, clause 3 of the Constitution provides: 

“The President shall have Power to fill up all Vacancies 
that may happen during the Recess of the Senate, by grant- 
ing Commissions which shall expire at the End of their next 
Session.” 

It has been settled by a long and unanimous line of opin- 
ions of the Attorneys General concurred in by the courts that 
the President’s power to make such appointments is not 
limited to those which “happen to occur” during the recess 
of the Senate but that it extends to those which “happen to 
exist” during that period; hence, that the President has the 
constitutional power to fill vacancies regardless of the time 
when they first arose. 1 Op. 631 (1823) ; 2 Op. 525 (1832) ; 
3 Op. 673 (1841); 7 Op. 186 (1855) ; 10 Op. 356 (1862) ; 12 
Op. 32 (1866) ; 12 Op. 455 (1868) ; 14 Op. 562 (1875) ; 15 Op. 
207 (1877) ; 16 Op. 522 (1880) ; 16 Op. 538 (1880) ; 17 Op. 530 
(1883) ; 18 Op. 28 (1884); 18 Op. 29 (1884); 19 Op. 261 
(1889) ; 26 Op. 234 (1907) ; 30 Op. 314 (1914) ; 33 Op. 20, 22- 
23 (1921); see also Jn Re Farrow, 3 Fed. 112 (C.C.N.D. Ga., 
1880), and the opinion of Mr. Justice Woods, sitting as Cir- 
cuit Justice, in Jn Re Yancey, 28 Fed. 445, 450 (C.C.W.D. 
Tenn., 1886). 
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The Congress, too, recognizes the President’s power to make 
appointments during a recess of the Senate to fill a vacancy 
which existed while the Senate was in session.? R.S. 1761, 5 
U.S.C. 56, which originally prohibited the payment of ap- 
propriated funds as salary to a person who received a recess 
appointment if the vacancy existed while the Senate was in 
session implicitly assumed that the power existed, but sought 
to render it ineffective by prohibiting the payment of the 
salary to the person so appointed.? In 1940, however, the 
Congress amended R.S. 1761, 5 U.S.C. 56 (act of July 11, 
1940, c. 580, 54 Stat. 751), and permitted the payment of 
salaries to certain classes of recess appointees even where the 
vacancies occurred while the Senate was in session.* In view 
of this congressional acquiescence, you have, without any 
doubt, the constitutional power to make recess appointments 
to fill any vacancies which existed while the Senate was in 
session. 

Next, I reach the question of whether the adjournment 
of the Senate, pursuant to Senate Concurrent Resolution 112 
of July 3, 1960, from that day to August 8, 1960, is a “re- 
cess of the Senate” within the meaning of Article II, sec- 
tion 2, clause’3 of the Constitution. In other words, does 
the word “recess” relate only to a formal termination of a 
session of the Senate, or does it refer as well to a temporary 
adjournment of the Senate, protracted enough to prevent 
that body from performing its functions of advising and 
consenting to executive nominations? It is my opinion, 
which finds its support in executive as well as in legislative 
and judicial authority, that the latter interpretation is the 
correct one. 

In 1921, the Attorney General ruled that the President has 
the power to make recess appointments during an adjourn- 
ment of the Senate for four weeks. 33 Op. 20(1921). In his 
opinion, the test for the determination of whether an ad- 
journment constitutes a recess in the constitutional sense is 
not the technical nature of the adjournment resolution, Le., 


See, e.g., 52 Cong. Rec. 1369-1370 (1915) ; 67 Cong. Ree. 262-264 (1925). 

8Cf. the memorandum submitted by Senator Butler on March 16, 1925, 67 
Cong. Ree. 263, 264 (1925). 

‘For an analysis of 5 U.S.C. 56, ace II, dafra. The legisintive history of 
the 1940 amendment of 5 U.8.C. 56 does not contain any suggertion that the 
President lacks the power under the Constitution to mnoke recess appointments 
when the vnenncies existed while the Sennte wax in xexsion. Cf. 8. Rept. 1079, 
76th Cong., 1st sess., and H. Rept. 2640, 76th Cong., 3d sess. 
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whether it 1s to a day certain (temporary) or sine die (ter- 
minating the session), but its practical effect: v2z., whether 
or not the Senate is capable of exercising its constitutional 
function of advising and consenting to executive nomina- 
tions. Relying on the classic expositions of Attorneys Gen- 
eral Wirt and Stanbery in 1 Op. 631(1823) and 12 Op. 
32 (1866), the Attorney General explained the purposes the 
President’s recess appointment power is designed to serve: 
viz., to enable the President, at a time when the advice and 
consent of the Senate cannot be obtained immediately, to fill 
those vacancies which, in the public interest, may not be left 
open for any protracted period. He pointed out that the 
existence of a vacancy is no less adverse to the public interest 
because it occurs after a temporary rather than after a final 
adjournment of a session of the Congress, and “could not 
bring himself to believe that the framers of the Constitution 
ever intended” that the President’s essential power to make 
recess appointments could be nullified because the Senate 
chose to adjourn to a specified day, rather than sine die (33 
Op. 20, 23 (1921) ). 

The opinion, however, relied not only on earlier opinions 
of the Attorneys General; it was amply supported by judi- 
cial and legislative authority. In Gould v. United States, 
19 C. Cls. 598, 595 (1884), the Court of Claims had held 
that the President possessed the power to make recess ap- 
pointments during a temporary adjournment of the Senate 
lasting from July 20 to November 21, 1867. The Attorney 
General, furthermore, relied heavily on a “most significant” 
report of the Senate Committee on the Judiciary, dated 
March 2, 1905 (S. Rept. 4889, 58th Cong., 3d sess.; 39 Cong. 
Rec. 3823-3824 (1905)). This report, construing the very 
constitutional clause here involved, interprets the term “re- 
cess” as “the period of time when the Senate is not sitting in 
regular or extraordinary session as a branch of the Congress, 
or in extraordinary session for the discharge of executive 
functions; when its members owe no duty of attendance; 
when its Chamber is empty; when, because of its absence, it 
cannot receive communications from the President or partic- 
ipate as a body in making appointments.” 

The opinion therefore concluded that the adjournment of 
the Congress from August 24 to September 21, 1921, a 
period shorter than the present recess, constituted a recess 

648-815 O-64—32 
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of the Senate during which the President could fill vacancies 
under Article II, section 2, clause 3 of the Constitution.° 

I fully agree with the reasoning and with the conclusions 
reached in that opinion. Moreover, this ruling since has 
been buttressed by a decision of the Comptroller General, and 
by the judgment of the Supreme Court in an analogous field. 
The decision of the Comptroller General (28 Comp. Gen. 
30 (1948) ) arose in the following circumstances: 

In 1948, during the second session of the 80th Congress, 
President Truman submitted to the Senate the nominations 
of three judges. When the Senate, on June 20, 1948, ad- 
journed to December 31, 1948, unless sooner called back into 
session by the congressional leadership, it had not acted on 
those nominations. On June 22, 1948, the President issued 
recess appointments to the three judges. Upon inquiry 
from the Director of the Administrative Office of the United 
States Courts as to whether these judges could be paid, the 
Comptroller General ruled, largely in reliance on 33 Op. A. G. 
20,’ that an extended adjournment of the Senate is a “re- 
cess” in the constitutional sense, during which the President 
may fill vacancies. Specifically, the Comptroller General 
said (28 Comp. Gen. 30, at 34 (1948) ): 

“What is a ‘recess’ within the meaning of that provision 
[Art IT, section 2, clause 3 of the Constitution]? Is it re- 
stricted to the interval between the final adjournment of one 
session of Congress and the commencement of the next suc- 
ceeding session; or does it refer also to the period following 
an adjournment, within a session, to a specified date as here? 
It appears to be the accepted view—at least since an opinion 
of the Attorney General dated August 27, 1921, reported in 
33 Op. Atty. Gen. 20—that a period such as last referred to 
is a recess during which an appointment properly may be 
made.” 


5In its final part (33 Op. 20, 24-25 (1921)), the opinion discussed the 
problems presented by the adjournment of the Senate for a few days, or for 
a short holiday. It coneluded that the outcome hinged on the practical ques- 
tion of whether the Senate was present to receive communications from the 
President and that it was largely a matter of sound Presidential discretion 
to determine whether or not there was a real recess making it impossible for 
the Senate to give its advice and consent to executive appointments. 

*These appointments, of course, would not have been made had not the 
Attorney General adhered to 33 Op. 20. 

™The Comptroller General considered that opinion of the Attorney General 
so important that he incorporated it in its entirety as a part of his decision. 
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Considering that the Comptroller General is an officer in 
the legislative branch, and charged with the protection of the 
fiscal prerogatives of the Congress, his full concurrence in 
the position taken by the Attorney General in 33 Op. 20 is 
of signal significance. 

Of equal importance is the decision of the Supreme Court 
in the Pocket Veto case, 279 U.S. 655 (1929), which, in a re- 
lated field, uses the same argument as the Attorney General 
in 33 Op. 20: v2z., that the Presidential] powers arising in the 
event of an adjournment of the Congress are to be determined, 
not by the form of the adjournment, but by the ability of the 
legislature to perform its functions. Article I, section 7, 
clause 2 of the Constitution provides: 

“If any Bill shall not be returned by the President within 
ten Days (Sundays excepted) after it shall have been pre- 
sented to him, the Same shall be a Law, in like Manner as if 
he had signed it, unless the Congress by their Adjournment 
prevent its Return, in which Case it shal] not be a Law.” 

The issue presented in the Pocket Veto case, supra, was 

whether an adjournment of the Senate from July 3 to No- 
vember 10, 1926, was an adjournment of the Senate “pre- 
venting” the return of a bill which had originated in that 
body. 
The Supreme Court, in analogy to the Attorney General in 
33 Op. 20, ruled that. the test is not whether an adjournment 
is a final one terminating a session, but “whether it is one 
that ‘prevents’ the President from returning the bill to the 
House in which it originated within the time allowed.” ® 
Applying the reasoning of the Pocket Veto case, supra, to the 
situation at hand, it follows that you have the power to grant 
recess appointments during the present recess of the Senate, 
because that recess “prevents” it from advising and consent- 
ing to Executive nominations. 

The commissions issued by you pursuant to Article II, sec- 
tion 2, clause 3 of the Constitution expire “at the End of their 
[the Senate’s] next session.” This “End of their next Ses- 


®279 U.S. 655, 680 (1929). Wright v. United States, 302 U.S. 583 (1988), 
held that a three-day adjournment of the Senate while the House of Repre- 
sentatives was in session, and during which a veto message of the President 
Was accepted by the Secretary of the Senate, did not amount to an adjourn- 
ment preventing the return of the bill. For a discussion of the Pocket Veto 
problem, see also 40 Op. A.G. 274 (1943). 
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sion” is not the end of the meeting of the Senate, beginning 
when the Senate returns from its adjournment on August 8, 
1960, but the end of the session following the final adjourn- 
ment of the second session of the 86th Congress, presume ys 
the first session of the 87th Congress. 

The adjournment of the Congress on July 3, 1960, pursu- 
ant to Senate Concurrent Resolution 112 was not sine die. 
Hence, it merely had the effect of a temporary “dispersion” 
of the Congress. 20 Op. A.G. 503, 507 (1892). It did not, 
however, terminate the second session of the 86th Congress. 
5 Hinds’ Precedents of the House of Representatives, secs. 
6676, 6677; 28 Comp. Gen. 30, 33-34 (1948) ; Ashley v. Keith 
Oi Corporation, 7 F.R.D. 589 (D.C. Mass., 1947). Hence, 
when the Congress reconvenes in August it will not begin a 
new session but merely continue the session which began on 
January 6, 1960. Ashley v. Keith Oil Corporation, supra; 
28 Comp. Gen. 121, 123-126 (1948) ; see also Memorandum of 
the Federal Law Section of the Library of Congress to the 
Senate Committee on the Judiciary, dated November 5, 1947, 
93 Cong. Rec. 10576-77. It follows that the “next session” 
referred to in Article II, section 2, clause 3 of the Constitu- 
tion is the session following the adjournment sine die of the 
second session of the 86th Congress, i.e., either the first ses- 
sion of the 87th Congress or a special session called by the 
President following the final adjournment of the second ses- 
sion of the 86th Congress.® 

This conclusion is fully supported by a ruling of the 
Comptroller General relating to the previously discussed 
recess appointments made by President Truman on June 22, 
1948. After the second session of the 80th Congress had 
adjourned from June 20 to December 30, 1948, and a num- 
ber of recess appointments had been granted, the President 
notified the Congress on July 15, 1948, to convene on July 26, 
1948. Proclamation No. 2796, 138 F.R. 4057; 28 Comp. 
Gen, 121, 124 (1948). The Congress met accordingly, and 
again adjourned on August 7, 1948, until December 31, 1948 

® A special session called by the President during a temporary adjournment 
of the second session of the 86th Congress would merely constitute a continua- 
tion of that session. Ashley v. Keith Oil Corporation, 7 F.R.D. 589, 591-592 
(D.C. Mass., 1947) and the authorities there cited; Memorandum of the 
Federal Law Section of the Library of Congress to the Senate Committee 


on the Judiciary, dated November 5, 1947, 93 Cong. Rec. 10576—-77 (1947) ; 
28 Comp. Gen. 121, 125-126. 
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(28 Comp. Gen. 121, 122). The Comptroller General ruled 
“that the reconvening of the 80th Congress on July 26, 1948, 
pursuant to the President’s proclamation of July 15, 
1948 * * * merely constituted a continuation of the second 
session” (28 Comp. Gen., at 126) ; hence, that “the convening 
of the Congress during the period July 26 to August 7, 
1948 * * * was not the ‘next session of the Senate’ within 
the meaning of Article IT, section 2, clause 3 of the Constitu- 
tion, and that Judge Tamm’s commission to office did not 
expire on August 7, 1948, when the second session of the 
80th Congress adjourned * * *” (28 Comp. Gen., at 127).?° 

This year the Congress will reconvene, not pursuant to 
your call, but according to its own adjournment resolution. 
In these circumstances, the return of the Congress in August 
clearly is a continuation of the second session of the 86th 
Congress and not the next session, the termination of which 
would cause the recess appointments to expire. Barring 
an adjournment sine die of the 86th Congress and the call- 
ing of a special session, the recess commissions granted 
during the present recess of the Senate will terminate at 
the end of the first session of the 87th Congress. Officers 
who serve at your pleasure, of course, may be removed by 
you at any time. 

You also have inquired whether you should submit to the 
Senate, when it reconvenes in August, nominations for those 
persons to whom you have given recess appointments dur- 
ing this adjournment of the Senate, although their nomi- 
nations were pending but not finally acted upon at the time 
the Senate adjourned. This question is so intimately tied 
up with the pay status of the recess appointees that I shall 
answer it in that context. 

II 


The circumstance that you have the power to make 
appointments during this adjournment of the Senate and 
that the commissions so granted—barring unforeseen cir- 
cumstances—will last until the adjournment sine die of the 
first session of the 87th Congress, however, does not mean 


%The Attorney General did not publish a formal opinion in connection 
with this incident. A press release issued by Attorney General Clark on 
August 11, 1948, and the files of this Department, however, indicate that he 
was in full agreement with that ruling. 
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necessarily that your appointees can be paid out of appro- 
priated funds.'! The Congress has limited severely the use 
of such moneys for the payment of the salaries of certain 
classes of recess appointees. 

R.S. 1761, as amended by the act of July 11, 1940, c. 580, 
54 Stat. 751, 5 U.S.C. 56, provides: 

‘“‘No money shall be paid from the Treasury, as salary, to 
any person appointed during the recess of the Senate, to fill 
@ vacancy in any existing office, if the vacancy existed while 
the Senate was in session and was by law required to be filled 
by and with the advice and consent of the Senate, until such 
appointee has been confirmed by the Senate. The provisions 
of this section shall not apply (a) if the vacancy arose within 
thirty days prior to the termination of the session of the Sen- 
ate; or (b) if, at the time of the termination of the session 
of the Senate, a nomination for such office, other than the 
nomination of a person appointed during the preceding recess 
of the Senate, was pending before the Senate for its advice 
and consent; or (c) if a nomination for such office was re- 
jected by the Senate within thirty days prior to the termina- 
tion of the session and a person other than the one whose 
nomination was rejected thereafter receives a recess com- 
mission: Provided, That a nomination to fill such vacancy 
under (a), (b), or (c) of this section, shall be submitted to the 
Senate not later than forty days after the commencement of 
the next succeeding session of the Senate.” 

The import of this complicated provision, briefly, is as 
follows: If the President makes a recess appointment to fill 
a vacancy which existed while the Senate was in session, the 
appointee may be paid prior to his confirmation by the Senate 
in three contingencies: 

a. If the vacancy arose within thirty days prior to the 
termination of the session of the Senate; 

b. If at the time of the termination of the session of the 
Senate a nomination for this office was pending before the 
Senate, except where the nominee is a person appointed dur- 
ing the preceding recess of the Senate; ?* or 


In this opinion I shall use the term “paid” In the sense of being paid out 
of appropriated funds in the regular course of business, i.e, prior to con- 
firmation by the Senate, and without recourse to the Court of Claims. 

13 Hereafter usually referred to as 5 U.S.C. 56. 

1336 Comp. Gen. 444 (1956) interprets clause (b), in analogy to clause (c), 
as if it read: If at the time of the termination of the session of the Senate 
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c. If a nomination for the office was rejected by the Senate 
within thirty days prior to the termination of the session, 
except where the person who receives the recess appointment 
is the person whose nomination was rejected. 

The terminal proviso of 5 U.S.C. 56 requires in addition 
that a nomination to fill a vacancy in those three contingen- 
cies must be submitted to the Senate not later than forty days 
after the commencement of the next succeeding session of the 
Senate. 

The statute thus permits the payment of salaries to persons 
recelving recess appointments to vacancies, which existed 
while the Senate was in session, in three situations, all of 
which are predicated on “the termination of the session of the 
Senate.” Here again, the question arises whether this term 
must be interpreted technically—limited to the final adjourn- 
ment of a session—or whether it permits the payment of 
salaries to those who receive a recess appointment after a 
temporary adjournment of the Senate. 

The Comptroller General has ruled that “the term ‘ter- 
mination of the session’ [has] * * * been used by the Con- 
gress in the sense of any adjournment,“ whether final or not, 
in contemplation of a recess covering a substantial period of 
time” (28 Comp. Gen. 30, 37). Considering that the Comp- 
troller General is the officer primarily charged with the 
administration and enforcement of 5 U.S.C. 56, his interpre- 
tation of that statute is of great weight. Independent re- 
examination of the subject matter, moreover, causes me to 
concur fully in his conclusions based largely on the purposes 
which the act of July 11, 1940, 54 Stat. 751, amending 
5 U.S.C. 56, was designed to accomplish. 

Prior to the enactment of the 1940 amendment, 5 U.S.C. 56 
provided that if a vacancy existed while the Senate was in 
session @ person receiving a recess appointment to fill that 
vacancy could not be paid from the Treasury until he had 
been confirmed by the Senate. This statute caused serious 
hardship, especially when a vacancy occurred shortly before 
the Senate adjourned, or where a session terminated before 
the Senate had acted on nominations pending before it (H. 
a nomination for this office was pending before the Senate, except where the 
person who receives the recess appointment is a person appointed during the 


preceding recess of the Senate. 
% Hmphasis supplied. 
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Rept. 2646, 76th Cong., 3d sess. ; see also letter from Attorney 
General Murphy to Senator Ashurst, dated July 14, 1939, 
S. Rept. 1079, 76th Cong., 1st sess., p. 2). The inability to 
pay recess appointees in those circumstances had the effect 
of either compelling the President to leave the vacancy un- 
filled until the next session of the Senate, or causing the ap- 
pointee to undergo the financial sacrifice of having to serve, 
possibly for a considerable period of time, without knowmg 
whether he could be paid (see letter of Attorney General 
Murphy to Senator Ashurst, supra). 

The purpose of the 1940 amendment was “to render the 
existing prohibition on the payment of salaries more flexible” 
(H. Rept. 2646, 76th Cong., 3d sess., p. 1) and to alleviate 
the “serious injustice” caused by the law as it then stood (S. 
Rept. 1079, 76th Cong., 1st sess., p. 2). Thus, 5 U.S.C. 56, 
as 1t stands now, is a remedial statute designed to permit the 
immediate payment of recess appointees, provided the Presi- 
dent complies in good faith with the statutory conditions.” 

The “serious injustice” caused by the inability to pay a 
recess appointee, of course, is just as great and undesirable in 
the case where the appointment was made after a temporary 
recess of the Senate as where the commission had been 
granted after a final adjournment. To restrict the words 
“termination of the session” to a final adjournment, there- 
fore, would be “inconsistent with the obvious purpose of the 
law” 28 Comp. Gen. 30, 37. 

It follows that a person receiving a recess appointment 
during a prolonged adjournment of the Senate may be paid, 
if the conditions of 5 U.S.C. 56 initially have been met, i.e., 
if the vacancy arose within thirty days of the adjournment ; 
or if a nomination was pending before the Senate at the time 
of the adjournment, except where the recess appointee has 
served under an earlier recess appointment; ** or if the Senate 
had rejected a nomination within thirty days prior to its ad- 
journment, except where the recess appointee is the person 
whose nomination had been rejected. 

The recess appointee’s right to be paid will continue through- 
out the constitutional term of his office, except for two con- 
tingencies: First, if the Senate should vote not to confirm 


4% For that reason, the Comptroller General consistently has interpreted the 
statute IHberally ; see, ¢.g., 28 Comp. Gen. 80, 36—87 ; 238, 240-241; 86 Comp. 
Gen. 444, 446. 

Cf, n. 18, eupra. 
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him, section 204 of the annual General Government Matters 
Appropriation Act, 1960 (July 8, 1959, 73 Stat. 166) would 
preclude the further payment of salary out of appropriated 
funds; second, the appointee’s pay status may be cut off as 
the result of noncompliance with the terminal proviso of 
5 U.S.C. 56, i.e., in the case of a failure to submit to the Senate 
a nomination to fill the vacancy within forty days after “the 
commencement of the next succeeding session of the Senate.” 
The adjournment of the Senate after it reconvenes in August, 
however, will not jeopardize the recess appointee’s right to be 
paid.” 
III 


When the Senate reconvenes in August 1960, you should 
submit to it nominations for all persons who received ap- 
pointments during the adjournment of the Senate, including 
those whose nominations were pending but not finally acted 
upon when the Congress adjourned. This resubmission is 
desirable in order to advise the Senate of the fact that recess 
appointments have been made, and is probably required in 
order to protect the pay status of the recess appointees. 

Ordinarily, when the Senate adjourns for more than thirty 
days all nominations pending and not finally acted upon at 
the time of the adjournment are returned to the President 
and may not be considered again unless resubmitted by the 
President (Rule XX XVIII(6) of the Standing Rules of the 
Senate). However, when the Senate adjourned on July 3, 
1960, it resolved that— 

“* * * the status quo of nominations now pending and not 
finally acted upon at the time of * * * adjournment shall 
be preserved.” (106 Cong. Rec. (Daily Ed., July 5, 1960), 
p. 14690.) 

The Senate thus has waived Rule XX XVITI(6), with the 
result that nominations pending before it on July 3, 1960, 
but not finally acted upon at that time, will not be returned 
to you. And, when the Senate reconvenes in August, those 
nomimations will be before it, and may be considered in the 
stage in which they were at the time of adjournment. The 
resolution thus avoids much duplication of effort, especially 
in those instances where hearings already have been held on 
& nomination. 

I do not read the resolution, in particular the statement 


7 These two points will be discussed in Part III, infra. 
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that the status quo of all pending nominations not finally 
acted upon shall be preserved, as purporting to freeze those 
nominations, and to prevent the President from giving recess 
appointments to those whose nominations were pending but 
not finally acted upon at the time of the adjournment of the 
Senate. Any attempt of the Senate to curtail the Presi- 
dent’s constitutional power to make recess appointments 
would raise the most serious constitutional questions. And 
where, as here, the resolution not only fails to reveal any such 
purpese, but rather obviously was designed to obviate need- 
less work, I refuse to attribute to the Senate any intent to 
interfere with the President’s constitutional powers and 
responsibilities.?® 

In spite of the suspension of Rule XX XVIII(6) of the 
Standing Rules of the Senate, I recommend strongly that 
when the Senate reconvenes in August you should submit to 
it new nominations for those persons whose nominations 
were pending on July 3, 1960, and who have received ap- 
pointments during the adjournment of the Senate. The 
submission of the new nominations would not constitute a 
meaningless duplication of effort, nor jeopardize the pay 
status of the recess appointees. The failure to do so, how- 
ever, may constitute a violation of the terminal proviso of 
5 U.S.C. 56 and delay, if not entirely prevent, the payment 
of salaries to the appointees. 

First. Nominations submitted to the Senate customarily 
indicate the circumstance, where applicable, that a nominee 
is serving under a recess appointment. The preadjourn- 
ment nominations of those who thereafter received recess ap- 
pointments, of course, do not contain that information. The 
Senate has a substantial interest in being advised of the fact 
that a nominee is serving under such an appointment. Such 
uppointment fills the position temporarily, and confirmation 

1®The circumstance that the nominations remain pending before the Senate 
during its recess does not affect the pny status of the recess appointees. 5 
U.S.C. 56 does not contain any prohibition against the payment of the salaries 
to appointees whose nominations are pending before the Senate after its ad- 
journment. Clause (b), it is true, refers to the situation that a nomination 
is pending before the Senate at the time of the termination of the session of 
the Senate. There ts, however, nothing in the spirit and the language of 5 
U.S.C. 56 to the effect that clause (b) is inapplicable where this nomination 
remains pending following the termination of the session. Moreover, 5 U.S.C. 
56 hax been interpreted to the effect that the question of whcther a person 
may be paid is to be determined as of the time of the adjournment of the 
Senate preceding the recess appointment and not as of a later time (28 


Comp. Gen, 121, 127-129. and see the discussion of that part of the Comp- 
troller General's ruling, infra). 
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therefore is no longer urgent. This may be an important 
consideration to the Senate when it returns for what is hoped 
to be a short session. On the other hand, if the Senate is 
strongly opposed to an appointee it may vote to deny con- 
firmation, and thus, for all practical purposes force him to 
resign by cutting off his pay. The submission of a new 
nomination for a recess appointee after the return of the 
Senate, accordingly, serves a distinct purpose. 

Second. The terminal proviso of 5 U.S.C. 56 requires the 
submission of the nomination of a person who received a 
recess appointment “to the Senate not later than forty days 
after the commencement of the next succeeding session of the 
Senate.” Failure to comply with this proviso presumably 
results in the suspension of the appointee’s right to be paid 
out of appropriated funds. While the reconvening of the 
Senate after a temporary adjournment is not the commence- 
ment of the next session of the Senate in the ordinary sense 
of that term, we have seen that 5 U.S.C. 56 uses those words 
in a nontechnical way. If the words “termination of a ses- 
sion” in clauses (a), (b), and (c) have been interpreted as 
including a temporary adjournment which does not termi- 
nate a session, it is likely that the words “commencement of 
the next succeeding session of the Senate” correspondingly 
refer to the reconvening of the Senate after any adjourn- 
ment, regardless of whether, technically, it begins a new ses- 
sion. In these circumstances, prudence suggests that I base 
my advice on the assumption that 5 U.S.C. 56 may require 
the submission of new nominations when the Senate recon- 
venes in August.’® 

I do not believe that noncompliance with the termina] pro- 
viso of 5 U.S.C. 56 can be rested safely on the ground that 
nominations made prior to adjournment but not finally acted 
upon at that time are still pending before the Senate as the 
result of the suspension of Senate Rule XX XVIII(6). 
The statute does not contain an exception covering that con- 





1% Arguments, of course, cnn be made that the words “commencement of 
the next succeeding session of the Senate” should be given their troditional 
menning. The circumstance that the terminal proviso gives the President 
forty days within which to submit the nomination to the Senate might sup- 
port the conclusion that the proviso refers to the next regular session of the 
Senate because, as a matter of expertence, adjourned sessionr of the Sennte 
rarely last forty days. If the Senate should adjourn within forty days after 
its return on August 8, 1960, and before the President has submitted the 
nomination, it could be argued, in analogy to Article I, section 7, clnuse 2 of 
the Constitution, that compliance with 3 U.S.C. 56 has been waived because it 
has been “prevented” by the adjournment of the Senate. 
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tingency.” It could be argued, of course, that a statute 
should not be construed so as to require the performance of 
a redundant ceremony. However, as we have shown, the 
information that a nominee is serving under a recess ap- 
pointment may be of considerable interest to the Senate. In 
any event, I should hesitate to recommend for quasi- 
equitable reasons the omission of an express statutory re- 
quirement in an area as technical as the appointment and 
pay of Federal officers. 

In weighing these conflicting considerations, 1t appears 

to me, on the one hand, that the submission of new nomina- 
tions to the Senate does not constitute an intolerably heavy 
burden. Moreover, as I shall show presently, rulings of the 
Comptroller General—with which I fully agree—have estab- 
lished that compliance with the letter of the statute will not 
jeopardize the recess appointee’s pay status. On the other 
hand, the failure to resubmit a nomination conceivably may 
result in the suspension of the appointee’s pay. In these 
‘circumstances, I recommend that when the Senate recon- 
venes in August nominations should be submitted for all 
officials who received appointments during the adjournment 
of the Senate, including those whose nominations were pend- 
ing before the Senate at the time of its adjournment on 
July 3, 1960.21 As a matter of precaution, I urge that 
nominations be submitted again when the Senate commences 
a@ new session in the technical sense. 

The recess appointees’ pay status will not come to an end 
when the Senate adjourns after its August sitting. When 
the Senate concludes its session after reconvening in Au- 
gust, a situation will be presented which appears to fall 
within the exception to 5 U.S.C. 56, clause (b) : The Senate 
then will have terminated a session, and at that time there 
will be pending before it the nomination of a person who 
had received an appointment during the preceding recess 
of the Senate. This raises the question of whether the pay 
rights of a recess appointee, whose appointment originally 





» The terminal proviso to 5 U.S.C. 56 was inserted by the Sennte Committee 
on the Judiciary in order to insure that the nomination ‘will be submitted in 
ample time for adequate consideration by any incoming session of the Senate.” 
S. Rept. 1079, 76th Cong., 1st sexs., p. 2. 

*' Considering that it is desirable to obtain the advice and consent of the 
Senate to a nomination at the earllest possible moment, my recommendation 
includes the submission of nominations for those who received recess appoint- 
ments to vacancies which occurred after the adjournment of the Senate, al- 
though 5 U.S.C. 56 does not cover those appointments. 
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complied with the requirements of 5 U.S.C. 56, can be cut 
off by the circumstances existing at the time of the subse- 
quent termination of a session of the Senate. The opinion 
of the Comptroller General in 28 Comp. Gen. 121 cogently 
demonstrates that this is not the case because the words 
“termination of the session of the Senate” in 5 U.S.C. 56 
uniformly refer to the session immediately preceding the 
recess when the appointment was made, and not to any 
subsequent termination. 

An analysis of 5 U.S.C. 56 shows that in clauses (a) and 
(c) the words “termination of the session of the Senate” 
unquestionably relate to the session immediately preceding 
the recess of the Senate during which the appointment was 
made and not to a later one. The Comptroller General in- 
ferred from this that “it would be wholly inconsistent to 
say that the phrase ‘termination of the session’ as used 
therein [clause (b)] had reference to other than the session 
preceding the recess when the appointment was made.”? * * * 
In other words, the entire statute speaks as of the date of 
the recess appointment under which the claim to compensa- 
tion arises.” (28 Comp. Gen. 121, 128 (1948)) The Comp- 
troller General, therefore, concluded that the right to 
compensation, once vested, does not become defeated by a 
subsequent adjournment. He realized that under his in- 
terpretation the words “termination of the session of the 
Senate” in 5 U.S.C. 56 refer to a different session than the 
words “End of their next Session” in Article II, section 2, 
clause 3 of the Constitution. He attributed this “apparent 
inconsistency” to the circumstance that the recess appoint- 
ment provisions of the Constitution and of 5 U.S.C. 56 serve 
different purposes (28 Comp. Gen. 121, 129). 

I fully agree with the conclusions of the Comptroller 
General reached on the basis of the statutory language. I 
believe, however, that this result may be supported by two 
additional, broader considerations. First, the purpose of the 
1940 act amending 5 U.S.C. 56 was to eliminate the hard- 
ship and injustice resulting from the inability to pay recess 
appointees appointed to vacancies which existed while the 
Senate was in session, where the vacancies arose shortly be- 


27The Comptroller Genernl also explained that the statute uses the words 
“termination of the session” in the specific sense, hence, that it refers to the 
termination of a particular session, fe., the one preceding the recess appoint- 
ment “rather than to just any session’ 28 Comp. Gen. 121, 128. 
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fore an adjournment of the Senate, or where a nomination 
was pending before the Senate, but where the Senate ad- 
journed before acting on it. The purpose of the 1940 statute 
was to permit the payment of salaries out of appropriated 
funds in those cases. It would create a new instance of the 
very hardship which the statute was intended to alleviate, 
if the right to compensation, once accrued, could be cut off 
by subsequent events, such as the reconvening and subse- 
quent adjournment of the Senate, and if a recess appointee 
thereafter were required to work without pay for the rest of 
his constitutional term, or until the Senate should confirm 
him. An interpretation of the statute, which gives rise to 


results so inconsistent with the purposes it 1s designed to 
serve, must be rejected. 

Second, it is the basic policy of the United States that a 
person shall not work gratuitously for the Government, or 
be paid for such work by anyone other than the Government 
(31 U.S.C. 665(b) ; 18 U.S.C. 1914). It is well recognized 
that a person who is not paid cannot be expected to perform 
his work zealously, and that he may be subjected to a host 
of corrupting influences. A statute which provides that a 
person cannot be paid by the Treasury until the happening 
of a future event, therefore, must be strictly construed. 
Even less favored is an interpretation which would result in 
the defeasance of a right to be paid, once it has accrued. In 
the case of any ambiguity, a statute should be read so as to 
permit the current compensation for work performed for 
the United States. 

I therefore conclude that an adjournment of the Senate 
during, or terminating, the second session of the 86th Con- 
gress will not affect the pay status of a person appointed 
during the current recess of the Senate, and whose appoint- 
ment originally complied with the requirements of 5 U.S.C. 
56.78 

Respectfully, 
LAWRENCE E. WALSH, 
Acting Attorney General. 

A final caveat: A recess appointee filling a vacancy which existed while 
the Senate was in session, and who !s not confirmed, when the Senate adjourns 
after it reconvenes in August, may not be given, out of a superabundance of 
caution, a second recess appointment. Such second appointment is unneces- 
sary because his term ruus until the end of the first session following the final 
adjournment of the second session of the 86th Congress; moreover, it might 


bring the appointee within the exception to 5 U.S.C. 56, clause (b) and, con- 
ceivably, result in the suspension of his salary. Cf. 28 Comp. Gen. 80, 87—38. 
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OLD SAN FRANCISCO MINT BUILDING—DISPOSITION AS 
SURPLUS PROPERTY 


The authority of the General Services Administrator to dispose of 
the Old San Francisco Mint building by sale as surplus property 
is not limited by the provisions of section 7 of the act of August 
27, 1935, added by the act of July 18, 1940 (c. 635, 54 Stat. 765, 40 
U.S.C. 304a-2), that the General Services Administrator shall not 
“demolish” any building declared by him to be surplus to the needs 
of the Federal Government, if the Secretary of the Interior de 
termines that such building is an historic structure of national 
significance. 

The word “demolition” is not synonymous with the word “sale,” and 
it is well settled that a legislative omission or failure to provide 
for contingencies, for which it might have been desirable to provide 
specifically, does not justify any addition to the language of a 
statute. Moreover, the legislative history of section 7 of the act 
of August 27, 1935, does not support any different construction. 


July 18, 1960. 
THE SECRETARY OF THE INTERIOR. 

My Dear Mr. Secretary: You have advised me that the 
General Services Administration, which has custody and 
control of the San Francisco Mint building, considers the 
building to be excess to the needs of the Federal Government 
and proposes to dispose of it by sale in circumstances which 
indicate that a purchaser will demolish the building. The 
General Services Administration is proceeding under the 
authority provided by the Federal Property and Adminis- 
trative Services Act of 1949, 63 Stat. 377, as amended, 40 
U.S.C. 471, et seg. You request my opinion concerning the 
authority of the Genera] Services Administration to dispose 
of the building as surplus property in view of your determi- 
nation, formally conveyed to the Administrator of General 
Services in May 1957, that the San Francisco Mint building 
is an historic building of national significance and that it 
is your intention to designate it ag an historic site within 
the meaning of the Historic Sites Act of August 21, 1935, 
c. 593, 49 Stat. 666, 16 U.S.C. 461-464. 

Section 7 of the act of August 27, 1935, added by section 
2 of the act of July 18, 1940, c. 635, 54 Stat. 764, 765, 40 
U.S.C. 304a-2, authorizes the Administrator of General Serv- 
ices, upon a determination that such action will be to the 
best interest of the Government, “to demolish” any building 
declared surplus to its needs. Before proceeding with any 
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such demolition the Administrator is required to inform the 
Secretary of the Intcrior. The Administrator shall not pro- 
ceed with demolition until he shall have received notice 
from the Secretary of the Interior that the building is not 
“an historic building of national significance” within the 
meaning of the Historic Sites Act.1. It is your position, as 
I understand it, that section 7 of the act of August 27, 1935, 
properly construed, precludes not only the demolition but 
the sale of Government buildings determined by you to 
possess national] historic significance, although concededly 
section 7 in terms limits only the demolition authority of 
the General Services Administration. 

The facts which give rise to the controversy are as follows: 
The San Francisco Mint building was first occupied in 
November 1874. It was used as a mint between that date 
and 1937. It was one of the few buildings that survived 
the 1906 San Francisco earthquake and fire. The American 
Institute of Architects and the Society of Architectural 
Historians consider the building of notable historic interest. 
In 1956, the Advisory Board on National Parks, Historic 
Sites, Buildings, and Monuments, established pursuant to 
the Historic Sites Act, 16 U.S.C. 463, supra, to advise the 
Secretary of the Interior on matters relating to national 
parks and the restoration, reconstruction, conservation and 
administration of historic and archeological sites, buildings 
and properties, determined that the building possessed 
national historical significance within the meaning of the 
act. 


4The text of section 7 reads as follows: 

‘The Commissioner of Public Buildings, with the approval of the Federa) 
Works Administrator [now the Administrator of General Services] is au- 
thorized, upon their determination that such action will be to the best in- 
terest of the Government, to demolish any building declared surplus to the 
needs of the Government in accordance with the provisions of this Act: Pro- 
vided, That before proceeding with the demolition of any building, the 
{Administrator of General Services] shall inform the Secretary of the In- 
terior in writing of his intention to demolish it, and shall not proceed with 
the demolition until he shal) have received written notice from the Secretary 
of the Intertor that said building is not an historic building of national 
significance within the meaning of the Act entitled ‘An Act to provide for 
the preservation of historic American sites, buildings, objects, and antiquities 
of national significance, and for other purposes,’ approved August 21, 1985 
(Public, Numbered 292, Seventy-fourth Congress; 49 Stat. 666): Provided, 
however, That if the Secretary of the Interior shall fail to notify the [Admin- 
istrator of General Services] of his determination as to whether such building 
is an historic building of national significance within ninety days of receipt 
of the notice of intention to demolish the [Administrator of General Services] 
may proceed to demolish said building.”’ 
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The Historic Sites Act declares it to be the “national 
policy to preserve for public use historic sites, buildings, 
and objects of national significance for the inspiration and 
benefit of the people of the United States.” 16 U.S.C, 461. 
For the purpose of effectuating that policy the Secretary 
of the Interior is authorized to acquire in the name of the 
United States such historical properties and to restore, re- 
construct, rehabilitate, preserve, and maintain them, and 
where deemed desirable to establish and maintain museums 
in connection therewith. 16 U.S.C. 462. 

You state, however, that the San Francisco Mint build- 
ing is in need of repair and it has been the plan of your 
department to seek appropriations for its restoration as an 
historic site and for the utilization of excess space therein 
to house certain offices of the National Park Service presently 
located elsewhere in the San Francisco area, but that until 
such appropriations are obtained it is not possible for your 
department to relieve the General Services Administration 
of responsibility and custody over the property. The Gen- 
eral Services Administration is of the view that, since the 
Secretary of the Interior maintains historic sites, appro- 
priations of the General Services Administration are not 
available therefor, unless the building is also suitable for 
use by other agencies. It states that the Old Mint building 
is not generally suitable for normal governmental uses. 
According to the General Services Administration, a new 
Mint building has been completed in San Francisco which 
is capable of housing the Federal agencies occupying the 
Old Mint building. 

Congress has, in three successive years, rejected the re- 
quests of your department for funds needed for repair and 
maintenance of the Old Mint building. There is also evi- 
dence of a congressional intention for disposition of the 
building. In its 1959 budget your department included an 
estimate of $600,000 for rehabilitation of the building. The 
House Committee on Appropriations directed the use of such 
funds for other purposes, stating as follows (H.R. Rept. No. 
1346, 85th Cong., 2d sess., p. 7, Ser. 12072) : 

“The Committee directs that the proposed rehabilitation 
and restoration of the old U.S. Mint Building in San Fran- 
cisco be deferred pending further study and that the 
$600,000 budgeted for this purpose in fisca] year 1959 

648-815 O-64—33 
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be reprogrammed to provide for urgently needed camp- 
ground, trailer, and picnic facilities for the National Parks.” 
Again in 1959, in connection with the bill making appropri- 
ations for the Department of the Interior and related agen- 
cies for the fiscal year ending June 30, 1960, the department 
was denied funds in the amount of $15,000 for maintenance 
of the building. The House Committee on Appropriations 
stated (H.R. Rept. No. 237, 86th Cong., 1st sess., p. 8) : 

“The reduction by the Committee includes $15,000 re- 
quested for administration of the old U.S. Mint in San 
Francisco. The Committee sees no justification for expend- 
ing the $700,000 in Federal] funds that would be required 
to rehabilitate and restore this facility as a historic site and 
recommends that it be disposed of by the Federal Govern- 
ment.” The Senate Committee on Appropriations similarly 
declined to grant the request of $15,000 for “the management 
and protection” of the building (S. Rept. No. 345, 86th 
Cong., Ist sess., p. 12), although advised by your department 
that at a public hearing conducted by it in San Francisco 
“97 percent of those present and those that filed papers on 
it were in favor of the preservation of the Old Mint Build- 
ing as a historic site.” Hearings before a Subcommittee of 
the Senate Committee“on Appropriations, 86th Cong., 1st 
sess., on Interior Department and Related Agencies Appro- 
priations for 1960, p. 537. 

In connection with the Department of the Interior’s re- 
quest for appropriations for the fiscal year 1961, the House 
Committee on Appropriations denied the department’s re- 
quest of $15,527 for administration of the building. It also 
repeated its previous view that it saw no justification for 
the expenditure of $700,000 for rehabilitation and restora- 
tion of the building as an historic site and again recom- 
mended that the building should be disposed of by the 
Federal Government. H.R. Rept. No. 1264, 86th Cong., 2d 
Ssess., p. 8. 

It is clear that, despite the administrative determination 
that the Old Mint building is an historic building of national 
significance, Congress has been singularly reluctant to allow 
Federal funds to be utilized for its rehabilitation and res- 
toration for that purpose. The fate of earlier requests 
hardly suggests the success of further efforts to obtain the 
necessary funds. From the standpoint of the House Com- 
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mittee on Appropriations, the appropriate solution is for 
the Federal Government to rid itself of the building. The 
proposal of the General Services Administration to dispose 
of the structure by sale would seem to be consistent with 
the intention of Congress so far as that intention is capable 
of ascertainment. In these circumstances the General Serv- 
ices Administration would seem to be amply justified in its 
view that it may not and should not expend its own funds 
to maintain the Old Mint building for historical purposes, a 
function which has been entrusted by Congress to the Secre- 
tary of the Interior. 

The issue is thus reduced to your contention that section 
7 of the act of August 27, 1935, supra, should be construed 
as a limitation on the authority of the General Services Ad- 
ministration to dispose of the building by sale. As has 
already been noted, section 7 is in terms confined to the 
demolition of public buildings. The Genera] Services Ad- 
ministration has no intention of disregarding the mandate 
of Congress against demolition of a building which the 
Secretary of the Interior has declared to be an historic build- 
ing of national significance. I cannot agree, however, that 
the mandate against demolition should be read, in the cir- 
cumstances here present, as extending to a sale even if the 
purchaser proceeds with demolition. Your Solicitor does 
not deny that “perhaps specific legislative action should be 
sought to resolve” the problem. This is, of course, for your 
department to decide. 

The word “demolition” is in no way synonymous with the 
word “sale.” Cf. 38 Op. A.G. 229, 283 (1935). Even if it 
should be assumed that it was the intention of Congress to 
cover both situations, it did not do so. It is well settled, 
both by the opinions of my predecessors and by those of the 
Supreme Court, that a legislative omission or failure to 
provide for contingencies for which it might have been 
desirable to provide specifically does not justify any ad- 
dition to the language of a statute. See 22 Op. A.G. 405, 
407 (1899); 21 Op. A.G. 291, 292, 416, 418 (1896); Pills- 
bury v. United Eng. Co., 342 U.S. 197, 199, 200 (1952) ; 
62 Cases of Jam v. United States, 340 U.S. 598, 596, 600-601 
(1951); Lselin v. United States, 270 U.S. 245, 251 (1926) ; 
Ebert v. Poston, 266 U.S. 548, 554 (1925) ; United States v. 
Weitzel, 246 U.S. 533, 543 (1918) ; United States v. Golden- 
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berg, 168 U.S. 95, 103 (1897); Hobbs v. McLean, 117 US. 
567, 579 (1886); United States v. Union Pacific R. R. Co., 
91 U.S. 72, 85 (1875). The point is well expressed by Mr. 
Justice Brandeis: “What the Government asks is not a con- 
struction of a statute, but, in effect, an enlargement of it by 
the court, so that what was omitted, presumably by in- 
advertence, may be included within its scope. To supply 
omissions transcends the judicial function. * * *.” Jselin 
v. United States, supra. And, as said in 21 Op. A.G., supra, 
at 418: 

“It is urged that the individual Members of the Congress 
which enacted the proviso intended to include all chromos 
protected by copyright, whether the copyright was granted 
for the chromo itself, or for the painting of which it is a 
copy. Had they so intended, it would have been easy to say 
so. Had their language been ambiguous, their probable in- 
tent would have been sought for as a guide to construction. 
But their language is unambiguous; and to torture the clear 
language of Congress, in order to fulfill a supposed intent 
of its individual members, would be to legislate, not to con- 
strue the law. ‘A clear omission from a statute, like this, 
can not be supplied upon any considerations of supposed 
oversight, inconsistency, or hardship.’ (21 Op., 292.)” 

Your Solicitor urges that the legislative history warrants 
a broader construction of section 7. As has been pointed 
out above, the section was enacted in 1940. Your Solicitor 
states that the congressional] committees which had it under 
consideration “understood that the Secretary of the In- 
terior had power under the Historic Sites Act to prevent 
the ‘sale’ or ‘demolition’ of historic buildings under the His- 
toric Sites Act.” Section 7 was one of several 1940 amend- 
ments of the Surplus Property Act of 1935, 49 Stat. 885. It 
appeared that under the act the Government did not have 
the authority to demolish “old Federal buildings” on prop- 
erty it desired to sell. Asa result potential purchasers were 
discouraged in bidding for surplus properties. See Hear- 
ings before the House Committee on Public Buildings and 
Grounds, 76th Cong., 1st sess., on H.R. 965, pp. 6-7 (1939). 
When Representative Ball, a member of the House com- 
mittee, expressed concern that a grant of demolition 
authority might permit the destruction of buildings of archi- 
tectural or historic value, Mr. Witman, the Government 
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witness appearing for the bill, referred to the authority 
conferred upon the Secretary of the Interior by the Historic 
Sites Act “in the matter of the preservation of historic 
structures”; he stated that the Secretary has the authority 
“to hold up the demolition or disposal by sale of any prop- 
erty which he considers should be further investigated from 
historical-building standpoint (sic).” Hearings, pp. 8-10. 
It was then suggested by the witness that the section could 
be specifically amended to provide “that no building shall 
be demolished until it has been cleared by the Secretary of 
the Interior under this law which pertains to the preserva- 
tion of historical structures.” Hearings, p. 10. At an ad- 
journed hearing on the bill it was agreed that section 7 
should be amended to contain the proviso against the demo- 
lition of buildings determined by the Secretary of the In- 
terior to be “an historic building of national significance.” 
Hearings, p. 13. The Chairman of the Committee then 
stated: “* * * section 7 will be amended in accordance with 
the amendment offered by Mr. Ball, and as I understand 
it that is in entire agreement with Mr. Witman’s views.” 
bid. 

Although H.R. 965 was not reported, a substitute bill 
(H.R. 7233, 76th Cong., Ist sess.) was reported favorably 
and enacted. The House Committee did not comment on 
section 7. H.R. Rept. No. 1198, 76th Cong., Ist sess., Ser. 
10300. The Senate Committee made the following com- 
ment (S. Rept. No. 1364, 76th Cong., 3d sess., pp. 1-2, Ser. 
10429) : | 

“Section 2 of the bill adds two new sections to the present 
act. * * * The second of these sections authorizes the 
demolition of the buildings on such [surplus] property if 
such demolition appears to be in the best interests of the 
Government. In many cases, these buildings, such as old 
post-office buildings, are entirely worthless and unsuitable 
for use for any purpose; and the land on which they are 
situated can be leased or sold more advantageously with- 
out the buildings than if the buildings were still standing. 
No such building is to be demolished if the Secretary of the 
Interior deems it to be an historic building of national sig- 
nificance within the meaning of the act of August 21, 1935.” 
In the perfunctory debate on the bill no mention was made 
of the proviso relating to historic buildings. 84 Cong. Rec. 
10529-30; 86 Cong. Rec. 8984, 9288. 
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Neither the committee reports nor the debates reflect the 
view that in enacting a proviso against the demolition of 
historic buildings Congress intended that the proviso should 
be construed to prevent the sale of such a building in respect 
of which it refused to appropriate funds for maintenance of 
the building for historic purposes. Appropriate language 
was readily available if it had that intention. The single 
reference in the hearings on the legislation to the authority 
of the Secretary of the Interior to hold up “the demolition 
or disposal by sale” of buildings determined by him to 
possess national historic significance does not persuade me 
that the latter phrase, omitted by Congress from the section 
as enacted, can be added to it by the process of construction. 

I am obliged to conclude, therefore, that in the circum- 
stances which have been brought to my attention your advice 
to the Administrator of General Services, pursuant to section 
7 of the act of August 27, 1935, that the Old San Francisco 
Mint building is an historic building of national signifi- 
cance does not preclude him from proceeding to dispose of 
the building by sale. 

Sincerely, 
WILLIAM P. ROGERS. 





FEDERAL AID HIGHWAY PROGRAM—PREVAILING WAGE 
DETERMINATION 


The Secretary of Labor is authorized by Reorganization Plan No. 14 
of 1950 to issue rulings as to whether owner-operators of trucks 
engaged in highway projects constructed by the Federal Govern- 
ment are “employed” laborers or mechanics subject to wage deter- 
minations under the Davis-Bacon Act (Mar. 8, 1931, c. 411, 46 Stat. 
1494). It was the intention of Congress that the Secretary of 
Labor under 23 U.S.C. 113 should have like authority with respect 
to owner-operators of trucks engaged in the initial construction of 
federally-financed interstate highways. 

The rulings of the Secretary of Labor to the effect that owner- 
operators of trucks are covered when it appears that they do work 
normally performed by laborers or mechanics, even though they 
may not have the technical status of employees, are not incorrect. 


September 26, 1960. 
THE SECRETARY OF COMMERCE. 
Dear Mr. Secretary: I am responding to your letter re- 
questing my ‘opinion regarding the application of Federal 
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prevailing-wage statutes to owner-operators of trucks who 
perform personal labor in the construction of highways 
financed in whole or in part with Federal funds. The 
statutes involved are 23 U.S.C. 113 and the Davis-Bacon 
Act (Mar. 3, 1931, c. 411, 46 Stat. 1494), as amended, 40 
U.S.C. 276a. The text of these and related provisions of 
law are set forth in the appendix to this opinion. Section 
113 is applicable to interstate highway projects (the Inter- 
state System) financed with Federal funds. These are con- 
structed by the various States under contracts awarded by 
them. The Davis-Bacon Act is applicable to highway pro- 
jects constructed by the Federal Government itself. 

You advise me that the Solicitor of the Department of 
Labor has issued a series of rulings to the effect that owner- 
operators of trucks in the category mentioned are “laborers 
or mechanics” subject to wage determinations made by the 
Secretary of Labor under section 113 and the Davis-Bacon 
Act. Your letter states that these rulings disregard “the 
valid unit price contracts” under which the hauling services 
performed by the owner-operators are rendered and hold 
that independent contractors are “employees.” The result 
is, according to your letter, that owner-operators must work 
for hourly wages notwithstanding their status as “bona fide 
independent contractors” for all other purposes and the fact 
that contracting to haul at unit prices is their normal method 
of doing business. 

The Federal highway program provides for the construc- 
tion of a national system of interstate highways and for the 
construction of highways for direct Federal purposes. See 
Title 23, United States Code, “Highways.”! The general 
administration and supervision of the program have been 
vested by Congress in the Secretary of Commerce. Con- 
cerning the Interstate System, 23 U.S.C. 113(a) directs the 
Secretary of Commerce to take the necessary action to in- 
sure that “all laborers and mechanics employed by con- 
tractors or subcontractors on the initial construction work 


1The act of August 27, 1958, 72 Stat. 885, ‘“‘revised, codified, and reenacted’’ 
as Title 23, United States Code, “Highways,” “the laws relating to highways.” 
Chapter 1, sec. 101, et seq., relates to Federal-aid highways; Chapter 2, sec. 
201, et seq., to other highways, including national forest highways, roads and 
trails, Indian reservation roads, public lands highways, and defense access 
roads. Chapter 8, sec. 801, et seg., contains the provisions of general 
applicability. 7 
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performed on highway projects on the Interstate Sys- 
tem * * * shall be paid wages at rates not less than those 
prevailing on the same type of work on similar construction 
in the immediate locality as determined by the Secretary of 
Labor in accordance with the act of August 30, 1935, known 
as the Davis-Bacon Act (40 U.S.C., sec. 276a).” Section 1 
of the Davis-Bacon Act, supra, provides that with respect 
to Federal public works contracts involving “the employ- 
ment of mechanics and/or laborers,” the advertised specifica- 
tions therefor shall contain a provision stating the minimum 
wages “to be paid various classes of laborers and mechanics 
which shall be based upon the wages that will be deter- 
mined by the Secretary of Labor to be prevailing for the 
corresponding classes of laborers and mechanics employed 
on projects of a character similar to the contract work in the 
city, town, village, or other civil subdivision of the 
State * * *,” and the contract shall contain a stipulation 
that the contractor or his subcontractor shall pay “all 
mechanics and laborers employed directly upon the site of 
the work * * *, without subsequent deduction or rebate on 
any account, the full amounts accrued at time of payment, 
computed at wage rates not less than those stated in the 
advertised specifications, regardless of any contractual rela- 
tionship which may be alleged to exist between the con- 
tractor or subcontractor and such laborers and mechanics.” 
(Italics added.) 

By Reorganization Plan No. 14 of 1950, 15 F.R. 3176, 64 
Stat. 1267, 5 U.S.C. 133z-15, note, it is provided that “in 
order to assure coordination of administration and con- 
sistency of enforcement of the labor standards provisions” 
of certain acts by the Federal agencies responsible for their 
enforcement, including the Davis-Bacon Act, the Copeland 
Anti-kickback Act, the National Housing Act of 1949, the 
Federal Airport Act, and the Hospital Survey and Con- 
struction Act of 1946, the Secretary of Labor “shall pre- 
scribe appropriate standards, regulations, and procedures, 
which shall be observed by these agencies, and cause to be 
made by the Department of Labor such investigations, with 
respect to compliance with and enforcement of such labor 
standards, as he deems desirable * * *.” (Italics added.) 
In transmitting the plan to Congress, the President stated 
that it constituted “a further step in rebuilding and 
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strengthening the Department of Labor to make it the 
central agency of the Government for dealing with labor 
problems,” and that the plan authorized the Secretary of 
Labor “to coordinate the administration of legislation re- 
lating to wages and hours on federally financed or assisted 
projects,” although “the actual performance of enforce- 
ment activities * * * will remain the duty of the respective 
agencies awarding the contracts or providing the Federal 
assistance.” 15 F.R. 3176, 5 U.S.C. 133z-15, note, supra. 

The present matter arises from the position of the Depart- 
ment of Labor that owner-operators of trucks who perform 
laborer work on a federally-financed highway project are 
subject to the prevailing-wage provisions of 23 U.S.C. 113 
and the Davis-Bacon Act, as the case may be. It is your 
belief, as I understand it, that with respect to section 113, 
no jurisdiction is vested in the Secretary of Labor to deter- 
mine that these persons are mechanics or laborers. You 
state that Reorganization Plan No, 14 has no application to 
that section. You state further that, in any event, “bona 
fide owner-operators of trucks hauling materials at unit 
prices for highway construction are independent contractors 
rather than employees,” and accordingly that, as to such 
“truly independent contractors,” the prevailing-wage pro- 
visions of 23 U.S.C. 113 and of the Davis-Bacon Act do not 
apply. 

The Smal] Business Administration concurs in your posi- 
tion. Its interest derives from 23 U.S.C. 304, which directs 
the Secretary of Commerce to assist, insofar as possible, 
“small business enterprises in obtaining contracts in connec- 
tion with the prosecution of the highway program.” I note 
the suggestion of the Smal] Business Administration that, if 
the Department of Labor’s interpretation of the statutes is 
correct, a serious constitutional question is involved—this in 
the sense that the statutes, so construed, constitute dis- 
criminatory “class legislation” violative of the Fifth 
Amendment.? 


2 Stated more fully, the contention is as follows: The Department of Labor's 
interpretation would require “prime contractors to pay some but not all bona 
fide independent subcontractor operators, who admittedly are not the prime 
contractor’s employees, {n the same manner as his employees are paid. A 
statute which requires some bona fide independent subcontractors to be treated 
differently than other bona fide independent subcontractors simply because the 
former personally perform some or all of the work, would appear to constitute 
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The Department of Labor states, first, that pursuant to 
the authority conferred by Reorganization Plan No. 14 it has 
exercised the power to determine the status of owner- 
operators of trucks for the purposes of the Davis-Bacon Act, 
and that the question of its authority thereunder as a result 
of the extension of the act to 23 U.S.C. 113, was affirmatively 
settled after consideration by both the Departments of 
Commerce and Labor and this Department soon after the 
Federal-Aid Highway Act of 1956, 70 Stat. 374, was en- 
acted.* It is further stated that, in view of “the clear 
authority” of the Secretary of Labor to interpret the Davis- 
Bacon Act and related statutes, his interpretations in the 
area Should be accepted so long as they are not arbitrary or 
unreasonable, and that no such showing can be made. It is 
also said that to a large extent the question whether the in- 
dividuals concerned are independent contractors or em- 
ployees involves disputed factual issues inappropriate for 
determination by the Attorney General. Finally, the De- 
partment of Labor states that a truck owner-operator who 
personally performs labor, skilled or unskilled, in highway 
construction work is a “mechanic or laborer employed” 
within the meaning of the Davis-Bacon Act and 23 U.S.C. 
113, even though a technical employer-employee relationship 
may not exist. In this connection the Department of Labor 
responds to the constitutional argument suggested by the 
Small Business Administration. 


I 


The initial question concerns the scope of the authority of 
the Secretary of Labor under 23 U.S.C. 113. It is not denied 
that pursuant to Reorganization Plan No. 14 he is authorized 
to promulgate appropriate standards, regulations, and pro- 
cedures to be observed by Federal agencies responsible for 
the enforcement of the provisions of the Davis-Bacon Act. 
Acting under that authority the Secretary of Labor has 
issued rulings as to the status of owner-operators of trucks 
engaged in construction projects to which the Davis-Bacon 
Act is applicable. These include the class of highways au- 


class legislation requiring, without justification, discrimination against a group 
within the class, and therefore, in conflict with the Fifth Amendment to the 
Constitution.” 

*The provisions of section 115 of that act, 70 Stat. 385, are codified as 28 
U.8.C. 118. 
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thorized by Chapter 2 of Title 23, namely, highways for 
direct Federal purposes (highways in national forests, on 
Indian reservations or public lands, and defense access roads, 
see note 1, supra), constructed under Federal contract. You 
do not, as I understand it, differ with the position of the 
Secretary of Labor in this regard. It is your view, how- 
ever, that he has no such authority with respect to 23 U.S.C. 
113, relating to the construction of the Interstate System. 
In effect your position is that while the Secretary of Labor 
has the authority in all other areas, he does not have it with 
respect to the Interstate System alone. 

Section 113 and its predecessor, section 115 of the Federal- 
Aid Highway Act of 1956, provide that the Secretary of 
Commerce shall take such action as may be necessary “to 
insure that all laborers and mechanics employed by con- 
tractors or subcontractors” on the initial construction of 
interstate projects shall be paid the prevailing-wage rate “as 
determined by the Secretary of Labor in accordance 
with * * * the Davis-Bacon Act.” The question is whether 
the Secretary of Commerce or the Secretary of Labor is em- 
powered to determine who are “laborers and mechanics” sub- 
ject to the wage provisions of the Davis-Bacon Act. It is 
your position that you are vested with this authority and 
that the Secretary of Labor’s sole function under section 113 
is to “predetermine” wage rates for those who you conclude 
are “laborers and mechanics.” As indicated above, the 
Department of Labor states that the question of the au- 
thority of the Secretary of Labor under section 113 was 
resolved in his favor after consideration by the Departments 
of Commerce and Labor and this Department, soon after the 
enactment of the Federal-Aid Highway Act of 1956, and no 
valid ground exists for reopening the question now. 

It appears that the question was presented to this Depart- 
ment in 1956 by the Solicitor of Labor. Both the Solicitor 
and your General Counsel submitted memoranda of their 
respective positions. The Department, however, did not 
issue a written formal expression of its views, in the ap- 
parent belief that the matter had been resolved satisfactorily 
by other means. Since this is not the case, I regard it as 
appropriate to examine the question here.* 


It may be observed that on October 11, 1956, soon after a conference among 
representatives of the three departments, the Secretary of Labor, acting under 
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As has been pointed out above, Reorganization Plan No. 
14 centralizes in the Secretary of Labor the function of 
promulgating standards, regulations, and procedures to be 
observed by the various agencies responsible for the admin- 
istration of specified statutes. The Davis-Bacon Act is one 
of these statutes. The plan does not refer to section 113 or 
its predecessor, section 115 of the Federal-Aid Highway Act 
of 1956, for the obvious reason that it predated these statutes. 
Nor do the statutes refer to the plan. From this it could be 
contended that section 113 discloses no intention to confer 
upon the Secretary of Labor the same functions with respect 
to the Interstate System as Reorganization Plan No. 14 con- 
ferred upon him with respect to the statutes there 
enumerated. 

In addition, I understand it to be your view that since the 
language of section 113 merely directs that laborers and 
mechanics “be paid wages at rates not less than those pre- 
vailing on the same type of work on similar construction in 
the immediate locality as determined by the Secretary of 
Labor in accordance with” the Davis-Bacon Act, it does not 
confer upon the Secretary of Labor the authority to deter- 
mine who are “laborers and mechanics.” On the basis of 
this argument, it is your position that this function is there- 
fore to be performed by the Secretary of Commerce who has 
general responsibility to administer the Interstate System 
program. 

However, it 1s apparent that a division of authority be- 
tween the Secretary of Commerce and the Secretary of 
Labor in the area of federally-financed highway construc- 
tion would have anomalous consequences. The Secretary of 
Labor, acting pursuant to Reorganization Plan No. 14, 
would be authorized to make rulings regarding the status 
under the Davis-Bacon Act of owner-operators of trucks 
engaged in construction under direct Federal contracts; on 
the other hand, the Secretary of Commerce would be au- 
thorized to make rulings regarding the status of the same 
class of persons when engaged in interstate projects under 
the authority of Reorganization Plan No. 14, promulgated amendments to the 
jabor standards regulations issued theretofore by him under the plan “to 
accommodate the provisions of section 115 (a) and (b) of the Federal-Aid 
Highway Act of 1956."" See 21 F.R. 7961; see also 21 F.R. 7936 ; 29 CFR (1960 
Supp.), Part 5. The action of the Secretary of Labor is reflected in Policy 


and Procedure Memorandum 40-4 issued on May 27, 1959, by the Bureau of 
Public Roads of the Department of Commerce. 
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State contracts. Thus, with respect to the identical problem 
there would be two different agencies, with equal authority 
to act, holding opposite views. It seems to me that such 
divergent administration of the highway program cannot be 
considered as within the contemplation of Congress in the 
absence of a clear and convincing showing that this was its 
deliberate intention. I find no such showing; indeed the 
contrary appears. In my opinion, it was the intention of 
Congress that the Secretary of Labor should exercise with 
respect to 23 U.S.C. 113 authority identical with that which 
had been conferred upon him by Reorganization Plan No. 14 
with respect to the statutes enumerated therein, including 
the Davis-Bacon Act. 

Whatever doubt arises from the failure of section 113 to 
refer to the authority conferred upon the Secretary of Labor 
by Reorganization Plan No. 14 is dispelled by the legislative 
history. The Davis-Bacon Act provision of the section had 
its origin in Title I of H.R. 10660 of the 84th Congress, an 
earlier version of the Federal-Aid Highway Act of 1956. 
The measure was reported favorably by the House Com- 
mittee on Public Works. With respect to the Davis-Bacon 
Act provision, there is an express reference by the Com- 
mittee to the authority and functions of the Secretary of 
Labor under Reorganization Plan No. 14. This reads as 
follows (H.R. Rept. No. 2022, 84th Cong., 2d sess. p. 13, 
Ser. No. 11898) : 

“The Davis-Bacon Act now applies to all direct Federal 
construction as well as to contracts for school, hospital, 
housing, and airport projects constructed with Federal-aid 
funds. Federal prevailing wage requirements apply pres- 
ently to highway construction where the Government is the 
contracting party. A majority of the committee feels that 
where the Federal Government absorbs 90 percent of the 
cost, as it does under the provisions of this bill with regard 
to the Interstate System, Federal prevailing wage require- 
ments should also apply * * *. 

“In discharging his responsibilities, the Secretary of 
Labor will have, with respect to the labor standard speci- 
fied in the bill, the authority and functions set forth in 
Reorganization Plan No. 14 of 1950 * * *.” This 
statement indicates clearly that the reference to the 
Davis-Bacon Act in section 115 was intended to include au- 
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thority of the type conferred upon the Secretary of Labor by 
the plan. 

This view finds further support in the House debate on 
‘the bill, in which the Davis-Bacon provision of section 115 
received extended consideration. See 102 Cong. Rec. 7110- 
7112, 7113, 7130, 7132, 7136, 7139-7140, 7143-7145, 7185-7205. 
In the equally full debate in the Senate concerning the pro- 
vision, there is no indication that the Senate believed that 
the authority of the Secretary of Labor under Reorganiza- 
tion Plan No. 14 would not apply. /d., 9068, 9100, 9111, 
9115-9117, 9118-9119, 9156-9182. Rather, the opposite is 
evident. The House Committee’s reference to Reorganiza- 
tion Plan No. 14 was read into the record (/d., 9160-9161), 
and Senator Knowland, in opposing inclusion of the Davis- 
Bacon provision in the bill, advanced as one of his reasons 
that it would “result in placing enforcement functions in the 
Federal Government as provided under Reorganization Plan 
No. 14 * * *. This would mean that the Federal Depart- 
ment of Labor would have authority to conduct compliance 
inspections on work under State contracts, make non- 
reviewable findings, and issue orders requiring State 
agencies to cancel contracts, withhold contractor’s payments 
and apply other sanctions.” Jd., 9167. See also, éd., 9156, 
9163, 9164, 9169. 

The conference report on the bill is also illuminating on 
the point. The explanation of the manner in which it was 
anticipated that the Secretary of Labor would discharge his 
duties under section 115 shows that the Davis-Bacon Act 
provision was not thought of as “a mere frame of ref- 
erence,” or to be construed as not including all the functions 
of the Secretary of Labor under Reorganization Plan No. 14. 
See H.R. Rept. No. 2436, 84th Cong., 2d sess., pp. 35-36, 
Ser. No. 11899. In summary, it is my opinion that in enact- 
ing section 115, Congress intended that every aspect of the 
Davis-Bacon Act functions of the Secretary of Labor con- 
ferred by Reorganization Plan No. 14 should apply to the 
Interstate System, including the authority to determine who 
are “laborers and mechanics employed” on interstate proj- 
ects. While it is true that Congress did not adopt language 
in section 115 expressly extending the plan to the Interstate 
System, section 115 may be reasonably interpreted, in the 
light of the legislative history, as expressing the intention of 


41 Op. AG. The Secretary of Commerce 497 


Congress that the Secretary of Labor exercise functions 
with respect to the Interstate System identical with the 
functions exercised by him with respect to the statutes 
enumerated in the plan. Moreover, to read the statute 
otherwise would attribute to Congress the intention to 
abandon for the single purpose of the Interstate System the 
previously established uniform system of administration of 
labor standards by the Secretary of Labor and to introduce 
a division of authority between that official and the Secre- 
tary of Commerce with respect to the same problem. Not 
only is such a result not required by the language of section 
115, it is refuted by the legislative history. 


II 


The substantive question as to which you request my 
opinion concerns the rulings of the Department of Labor 
regarding the applicability of the Davis-Bacon Act and 23 
U.S.C. 113 to owner-operators of trucks engaged in construc- 
tion work on federally-assisted highway projects. As indi- 
cated at the outset of this opinion, it appears that the 
Solicitor of Labor has issued a series of rulings to the effect 
that these persons are “employed laborers or mechanics” 
subject to wage determinations made by the Secretary of 
Labor pursuant to the foregoing statutes. Your position is 
that these rulings disregard “the otherwise valid unit price 
contracts under which the hauling services are rendered and 
hold that independent contractors are employees.” As a 
result, it is said, owner-operators must work for hourly 
wages notwithstanding their status as bona fide independent 
contractors for all other purposes and the fact that con- 
tracting to haul at unit prices is their normal method of 
doing business. The rulings of the Department of Labor 
may be summarized as follows: 

On September 12, 1958, the Solicitor of Labor responded 
to an inquiry of the Bureau of Public Roads of your Depart- 
ment as to whether the Davis-Bacon Act provision of section 
115 was applicable where an interstate project contractor or 
subcontractor engaged “individual owner-operators of 
trucks or other vehicles instead of operating his own equip- 
ment.” The Solicitor stated that Congress clearly intended 
in the Davis-Bacon Act “to require that all persons per- 
forming the duties of a laborer or mechanic on a covered 
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project be paid at least the predetermined minimum [wage] 
and that such requirement could not be abrogated by con- 
tract.” Accordingly, he advised the Bureau of Public 
Roads that the individuals involved were covered by the 
“minimum wage” provisions of section 115. On February 4, 
1959, the Solicitor of Labor transmitted to all agencies ad- 
ministering statutes referred to in 29 CFR, Part 5 (“Labor 
Standards Provisions Applicable to Contracts Covering 
Federally Financed and Assisted Construction”), his 
opinion of September 2, 1958, concerning the application of 
the Davis-Bacon Act to owner-operators of trucks engaged 
in the construction of the Rio Grande Floodway near 
Albuquerque, New Mexico. It appears from that opinion 
that a subcontractor had engaged “a larger number of trucks 
which were owner-operated, and paid both wages and truck 
rental together on a cubic-yard basis in lieu of paying the 
specified truck drivers’ hourly wage rate for the driving 
work plus a separate truck rental.” The Solicitor con- 
cluded that the truck owner-operators involved were “em- 
ployees within the meaning of the Davis-Bacon Act * * * 
and are entitled to be compensated * * * at the applicable 
truck drivers’ rate.” In a letter to the Bureau of Public 
Roads dated June 18, 1959, the Solicitor of Labor referred 
to his ruling of September 2, 1958, concerning the appli- 
cability of the Davis-Bacon Act to “individual truck owner- 
operators employed by a contractor or subcontractor on a 
covered project * * *.” Finally, in a letter to you from the 
Secretary of Labor dated December 12, 1959, regarding the 
applicability of minimum-wage determinations issued under 
23 U.S.C. 113 “to owner-operators of trucks and similar 
equipment on highway construction projects subject to that 
provision,” the Secretary stated that after a careful review 
of the matter he was convinced that the opinions previously 
issued by the Solicitor of Labor “reflect a proper construc- 
tion of the * * * minimum wage provision of the Federal- 
Aid Highway Act of 1956.” The memorandum submitted 
to me by the Solicitor of Labor states that in specific rulings 
involving owner-operators he has long taken the position 
that “the personal labor of such persons brings them within 
the term ‘mechanics and laborers’ as used in the Davis-Bacon 
Act ‘regardless of any contractual relationship which may 
be alleged to exist between the contractor or subcontractor 
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and such laborers and mechanics.’”*® He states that a like 
position has been taken for the past fifteen years under the 
Fair Labor Standards Act (act of June 25, 1938, c. 676, 52 
Stat. 1060, as amended, 29 U.S.C. 201, et seq.), and the 
Public Contracts Act (act of June 30, 1936, c. 881, 49 Stat. 
2036, as amended, 41 U.S.C. 35, e¢ seq.),° and that although 
his position under the former has been judicially challenged 
on several occasions, none of the challenges has been pressed 
to decision. 

Your Department’s position is that, contrary to the rulings 
of the Department of Labor, owner-operators of trucks 
hauling materials are not “employees,” but instead have the 
status of “independent contractors” in the highway indus- 
try. As to this aspect of the problem, the Department of 
Labor states that although its experience establishes that 
these persons would generally be held in law to be “em- 
ployees,” no categorical answer is possible since each case 
depends on its own facts. Accordingly, it is suggested that 
the problem is to that extent inappropriate for determina- 
tion by the Attorney General. 

The question of whether the individuals here involved are 
in fact employees or independent contractors need not be 
determined.” The Department of Labor takes the position 
that any individual, including a truck owner-operator, who 
personally performs skilled or unskilled labor in construc- 
tion work, is covered by the statutes involved, even though 
he is not an “employee.” The fact that he may be an in- 
dependent contractor for other purposes is said not to be 
controlling. Emphasis is placed on the language of the 
Davis-Bacon Act expressly excluding from consideration 
“any contractual relationship which may be alleged to exist 

®The language quoted by the Solicitor is that of the Davis-Bacon Act, as 
amended. 

®Section 8(e) of the Fair Labor Standards Act, 29 U.S.C. 203(e), defines 
the word “employee” to include ‘any individual employed by an employer ;” 
the wage provisions of the Public Contracts Act, sec. 1, 41 U.S.C. 35, supra, 
apply to “all persons employed by the contractor * * *.” 

tTThis would involve a resolution of difficult issues of fact and law. See 
Note, 75 A.L.R. 725, 726 (1931) : 

“* * * the cases demonstrate the futility of attempting a concise defi- 
nition [of independent contractor] which is sufficiently specific and concrete 
to furnish a useful guide in deciding cases, and at the same time is compre- 
hensive enough to be applicable to all cases. No hard and fast rule can be 
formulated to determine when one undertaking to do work for another is an 


independent contractor and when he is a servant, but each case must be 
determined upon its own facts * * *." 


648-815 O-64—34 
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between the contractor or subcontractor and such laborers 
and mechanics.” 

The Davis-Bacon Act, in its original form, was enacted in 
1931 (46 Stat. 1494). It was made applicable to “all 
laborers and mechanics employed” by a contractor or sub- 
contractor on public building contracts in excess of $5,000. 
According to the committees which considered the measure, 
its purpose was to require such contractors or subcontractors 
“to pay their employees the prevailing wage rates when such 
wage rates have been established by private industry. * * * 
This is only fair and just to the employees, the contractors, 
and the Government alike. It gives a square deal to all.” 
T1st Cong., 3d sess., H.R. Rept. No. 2453, pp. 1, 2; S. Rept. 
No. 1445, pp. 1,2. When the measure was under considera- 
tion in the House it was pointed out that efforts had been 
made by administrative officers, through the insertion of 
provisions in public contracts, to prevent the payment of 
unduly low rates of wages by contractors on Government 
building projects, involving the bringing into communities 
of what was termed “cheap, bootleg labor.” The Comp- 
troller General, however, had required the elimination of 
such provisions, and the bill was designed to remove this 
objection. See 74 Cong. Rec. 6505, et seq. 

The act was generally amended in 1935 (49 Stat. 1011). 
Included in the amendments was the provision, supra, that 
mechanics and laborers were covered “regardless of any con- 
tractual relationship which may be alleged to exist between 
the contractor or subcontractor and such laborers and 
mechanics” (49 Stat. 1012). With respect to this amend- 
ment, it was said that several instances had been found of 
“the formation of partnerships between individual workmen 
and the letting to such partnerships of certain portions of the 
work under contract, the net result of which was to pay the 
members of the partnership less than the prevailing rate of 
wage. ‘rhis provision would eliminate this particular de- 
vice for circumventing the law.” S. Rept. No. 1155, 74th 
Cong., Ist sess., p. 3. 

Apart from the foregoing, there is nothing in the legisla- 
tive history to suggest the scope of the term “mechanics and 
laborers employed * * *.” That it is not to be given a 
niggardly construction is clear. It has been said that the 
Davis-Bacon Act was designed not for the benefit of con- 
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tractors but for the benefit of construction workers, United 
States v. Binghamton Construction Co., 347 U.S. 171, 177, 
178 (1954), and that it is to be interpreted broadly to ac- 
complish its purpose. 38 Op. A.G. 229, 233 (1935). In the 
light of this approach to the construction of the act, I can- 
not find incorrect the position of the Secretary of Labor that 
the term extends to a truck-owner operator when it appears 
that he actually does work normally performed by laborers 
and mechanics, even though he may not have the technical 
status of an employee: 

The gist of the Secretary of Labor’s position is that the 
word “employed” in the phrase “mechanics and laborers em- 
ployed” does not necessarily import “employee.” As he 
puts it: 

“*Kimployed’ may mean several things. One may prop- 
erly speak of having ‘employed’ a carpenter, a mason or a 
plumber to do work without suggesting that the person 
‘employed’ was retained as an employee. A court may speak 
of a ‘mechanic * * * employed’ to do work even while hold- 
ing him to be an independent contractor. See Hexamer v. 
Webb, 101 N.Y. 377, 4 N.E. 755, 757 (1886). ‘Employed’ 
means not only the act of doing something but ‘to be engaged 
to do it; to be under contract or orders to do it.’ E.g., 
United States v. Morris, 39 U.S. (14 Pet.) 463, 475 (1840).” 
Other cases are of a like character. Thus, in Stephens v. 
Cotton Producers Ass’n., 117 F. Supp. 517, 523 (D.C.N.D. 
Ga., 1953), affirmed, sub. nom., Johnston v. Farmers Mutual 
Exchange of Calhoun, Inc., 218 F. 2d 588 (C.A. 5, 1955), it 
was said: 

“The word ‘employed’ frequently refers to a person whose 
services are utilized in furtherance of the business of an- 
other, notwithstanding the absence of a technica] employer- 
employee relationship. * * * 

To buttress his position, the Secretary points to other 
statutes imposing minimum wage requirements on Federal 
and federally assisted construction, some of which use the 
word “employed,” while others use the word “engaged.” ® 

®There the court stated of the person involved that he “was a mechanic, 
engaged in a particular kind of business, which qualified him for the per- 
formance of the work which he was employed to do. By the arrangement 
with the defendant, he was an independent contractor, engaged to perform 
the work in question.” 


®*For example, the National Housing Act, 53 Stat. 804, as amended, 12 
U.S.C. 1715, refers to ‘‘the laborers and mechanics employcd * * *: the 
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From this, he states, it becomes evident that “in essentially 
similar and related statutes Congress has in fact used the 
term ‘employed’ interchangeably with the term ‘engaged.’ ” 

As indicated above, the Secretary of Labor also finds sup- 
port for his view in the 1935 amendment of the Davis-Bacon 
Act, supra, providing that the obligations imposed by the 
act cannot be avoided by “any contractual relationship 
which may be alleged to exist between the contractor or sub- 
contractor and * * * laborers and mechanics.” Reference 
is made to United States ex rel. Southern G-F Co. v. Landis 
and Young, 16 F. Supp. 832 (D.C.W.D. La., 1935). That 
case involved the claim of an electrician who had agreed to 
perform electrical work on a post office building as a sub- 
contractor. The contract provided that the rate of wages 
for all laborers and mechanics employed by the contractor 
was not to be less than the prevailing rate of wages. The 
specification stated that every person “while performing 
work of a laborer or mechanic on the public work cov- 
ered * * *, is to be regarded as employed as a laborer or 
mechanic by the contractor or subcontractor, regardless of 
any contractual relationship alleged to exist between the 
contractor or subcontractor and such laborer or mechanic.” !° 
The contractor permitted the electrician to perform the work 
personally. The court held that the latter was entitled to 
recover the difference between the contract price and the pre- 
vailing rate. It stated (pp. 833-834) : 

“The object of this provision in the contract with the 
government was to require, as a matter of policy, the pay- 
ment of wages according to the scale named, and Landis & 
Young agreed that this should be done, ‘regardless of any 
contractual relationship * * * between the contractor and 
such laborer.’ If the electrical work could be contracted in 
this manner so as to avoid liability by the principal con- 
tractor * * *, there would be no reason why that of car- 


Public Health Service Act, 60 Stat. 1046, as amended, 42 U.S.C. 207h(a), 
refers to “* * * laborers and mechanics engaged * * *”: the Federal Civil 
Defense Act, 64 Stat. 1248, as amended, 50 U.S.C. 2281(1), refers to “all la- 
borers and mechanics employed * * *’; the School Survey and Construction 
Act, 72 Stat. 551, as amended, 20 U.S.C. 636, refers to “‘the rates of pay for 
laborers and mechanics engaged in the construction.” 

20 This stipulation in the specification was required by Executive Order No. 
5778 of January 19, 1932, issued “in order to effect the purposes” of the 
original Davis-Bacon Act. 
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penters, paper-hangers, plumbers, etc., could not have been 
done in the same way, on such terms that the scale of wages 
for those crafts could not possibly have been paid, resulting 
in a defeat of the purposes of the agreement and the law 
[the Davis-Bacon Act] under which that provision was in- 
corporated in the contract. * * *.” 

The controlling element in the case was not the fact that 
the electrician may have been an independent contractor but 
the fact that he performed the work of a laborer or 
mechanic. It is true that the contract provision involved 
in the Landis and Young case had a broader sweep in terms 
than the similar provision of the 1935 amendment. The 
former left no room for doubt that the significant factor 
was not the contractual relationship but whether the indi- 
vidual performed the work of a laborer or mechanic on the 
project. Despite the difference in language, it is reasonable 
to consider the 1935 amendment as aimed, like the earlier 
provision, at preserving the benefits of the statute for those 
who actually engage in laborer’s or mechanic’s work without 
regard to any technical contractual relationship which 
might exist. In my judgment, the Secretary of Labor’s in- 
terpretation of the Davis-Bacon Act and 23 U.S.C. 113 isa 
proper one. 

I have also considered the decision of the Supreme Court 
in United States v. Silk, 331 U.S. 704 (1947), cited by your 
General Counsel as contrary to the position of the Secretary 
of Labor. That case arose under the provisions of the Social 
Security Act imposing employment taxes on employers. 
“Employment” was defined by the act to mean “any service, 
of whatever nature, performed * * * by an employee for 
his employer.” The basic question before the Court was not, 
as here, whether independent contractors were covered by the 
statute but whether correct standards had been used in deter- 
mining the status of the individuals involved for the pur- 
poses of the act—were they independent contractors or em- 
ployees? It was assumed that if they were independent 
contractors they were not covered.’ In my opinion, the 
Silk case is not determinative of the reach of the Davis- 

11 See the following excerpts from the Court’s opiniom: ‘Both cases turn on 
a determination as to whether the workers involved were employees under that 


Act or whether they were independent contractors. Writs of certiorari were 
granted * * * because of the general importance in the collection of social 
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Bacon Act. It does not follow from that case that the act 
must be interpreted as excluding owner-operators of trucks 
who personally perform the work of a laborer or mechanic 
or that. the act is restricted to persons who are in a technical 
sense employees.?? 

Finally, I am not persuaded, as suggested by the Small 
Business Administration, that a constitutional issue is pre- 
sented by a construction of the Davis-Bacon Act and 23 
U.S.C. 113 making it applicable to persons who may not be 
employees of the principal contractor where they perform 
the work themselves. That agency argues that such a con- 
struction would appear to discriminate unfairly between 
“independent subcontractors” who personally perform the 
work and those who do not. A classification which makes 
distinctions on that basis can hardly be characterized as 
arbitrary or unfairly discriminatory. 


Sincerely, 
WILLIAM P. ROGERS. 


APPENDIX 


1. 23 U.S.C. 113. Prevailing rate of wage—Interstate 
System.* 


“(a) The Secretary [of Commerce] shall take such action 
as may be necessary to insure that all laborers and mechanics 
employed by contractors or subcontractors on the initial 
construction work performed on highway projects on the 





security taxes of deciding what are the applicable standards for the determi- 
nation of employees under the Act” (p. 705); “The long-standing regulations 
of the Treasury and the Federal Security Agency * * * recognize that inde- 
pendent contractors exist under the Act” (p. 714). Nor did the Government 
claim that independent contractors were covered. As stated by the Govern- 
ment in its brief in the Silk case (No. 312, O.T. 1946, p. 14), the questions in 
the case were ‘‘(1) what is the proper test to be applied in determining what 
persons are employees within the scope of the Social Security Act and the 
corresponding provisions of the Internal Revenue Code, and (2) how that test 
should be applied to the facts of this case.’’ See also Bartels v. Birmingham, 
332 U.S. 126, 130 (1947), in which ‘the Court described its holding in Silk 
as involving the standards appropriate for determination of whether an em- 
ployer-employee relationship existed. 

J2The act does not, like the Labor Management Relations Act, 1947, ex- 
pressly exclude independent contractors from the term “employee.” See 29 
U.S.C. 152(3). 

*The act of August 27, 1958, 72 Stat. 885, “revised, codified, and reenacted’’ 
as Title 23, United States Code, “Highways,” “the laws relating to highways.” 
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Interstate System authorized under section 108(b) of the 
Federal-Aid Highway Act of 1956 [act of June 29, 1956, 
70 Stat. 378, as amended, 72 Stat. 93, 23 U.S.C. 101, note], 
shall be paid wages at rates not less than those prevailing on 
the same type of work on similar construction in the imme- 
diate locality as determined by the Secretary ot Labor in 
accordance with the act of August 30, 1935, known as the 
Davis-Bacon Act (40 U.S.C. 276a). 

“(b) In carrying out the duties of subsection (a) of this 
section, the Secretary of Labor shall consult with the high- 
way department of the State in which a project on the 
Interstate System is to be performed. After giving due re- 
gard to the information thus obtained, he shall make a 
predetermination of the minimum wages to be paid laborers 
and mechanics in accordance with the provisions of subsec- 
tion (a) of this section which shall be set out in each project 
advertisement for bids and in each proposal form and shall 
be made a part of the contract covering the project.” 


23 U.S.C. 304. Participation by small business enterprises. 


“It is declared to be in the national interest to encourage 
and develop the actual and potential capacity of small busi- 
ness and to utilize this important segment of our economy 
to the fullest practicable extent in construction of the 
Federal-aid highway systems, including the Interstate 
System. In order to carry out that intent and encourage full 
and free competition, the Secretary should assist, insofar as 
feasible, small business enterprises in obtaining contracts 
in connection with the prosecution of the highway program.” 


2. The Davis-Bacon Act (act of March 3, 1931, 46 Stat. 1494, 
as amended, 40 U.S.C. 276a, e¢ seq.). 


[Section 1, as amended by the act of August 30, 1935, 49 
Stat. 1011, and the act of June 15, 1940, 54 Stat. 399, 40 
U.S.C. 276a] 

“That the advertised specifications for every contract in ex- 
cess of $2,000, to which the United States or the District of 
Columbia is a party, for construction, alteration, and/or re- 
pair, including painting and decorating, of public buildings 
or public works of the United States or the District of 
Columbia within the geographical limits of the States of the 
Union, the Territory of Alaska, the Territory of Hawaii, or 
the District of Columbia, and which requires or involves the 
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employment of mechanics and/or laborers shall contain a 
provision stating the minimum wages to be paid various 
classes of laborers and mechanics which shall be based upon 
the wages that will be determined by the Secretary of Labor 
to be prevailing for the corresponding classes of laborers and 
mechanics employed on projects of a character similar to the 
contract work in the city, town, village, or other civil sub- 
division of the State or the Territory of Alaska, or the Terri- 
tory of Hawaii in which the work is to be performed, or in 
the District of Columbia if the work is to be performed 
there; and every contract based upon these specifications 
shall contain a stipulation that the contractor or his subcon- 
tractor shall pay all mechanics and laborers employed di- 
rectly upon the site of the work, unconditionally and not less 
often than once a week, and without subsequent deduction or 
rebate on any account, the full amounts accrued at time of 
payment, computed at wage rates not less than those stated 
in the advertised specifications, regardless of any con- 
tractual relationship which may be alleged to exist between 
the contractor or subcontractor and such laborers and 
mechanics * * *.” 

Sec. 3 [as added by the act of August 30, 1935, c. 825, 49 
Stat. 1012, 40 U.S.C. 276a-2] 

“(a) The Comptroller General of the United States is 
authorized and directed to pay directly to laborers and 
mechanics from any accrued payments withheld under the 
terms of the contract any wages found to be due laborers 
and mechanics pursuant to this Act; and the Comptroller 
General of the United States is further authorized and is 
directed to distribute a list to all departments of the Govern- 
ment giving the names of persons or firms whom he has 
found to have disregarded their obligations to employees and 
subcontractors. No contract shall be awarded to the persons 
or firms appearing on this list or to any firm, corporation, 
partnership, or association in which such persons or firms 
have an interest until three years have elapsed from the date 
of publication of the list containing the names of such 
persons or firms.” 


3. Reorganization Plan No. 14 of 1950 (15 F.R. 3176, 64 
Stat. 1267, 5 U.S.C. 133z-15, note. ) 
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“LABOR STANDARDS ENFORCEMENT 

“Tn order to assure coordination of administration and con- 
sistency of enforcement of the labor standards provisions of 
each of the following Acts by the Federal agencies responsi- 
ble for the administration thereof, the Secretary of Labor 
shall prescribe appropriate standards, regulations, and pro- 
cedures, which shall be observed by these agencies, and cause 
to be made by the Department of Labor such investigations, 
with respect to compliance with and enforcement of such 
labor standards, as he deems desirable, namely: (a) The Act 
of March 3, 1931 (46 Stat. 1494, ch. 411), as amended; (b) 
the Act of June 13, 1934 (48 Stat. 948, ch. 482); (c) the 
Act of August 1, 1892 (27 Stat. 340, ch. 352), as amended ; 
(d) the Act of June 19, 1912 (37 Stat. 137, ch. 174) as 
amended; (e) the Act of June 3, 1939 (53 Stat. 804, ch. 175), 
as amended; (f) the Act of August 13, 1946 (60 Stat. 1040, 
ch. 958) ; (g) the Act of May 13, 1946 (60 Stat. 170, ch. 251, 
as amended; and (h) the Act of July 15, 1949, ch. 338, 
Public Law 171, 81st Congress, first session.” 





MUTUAL SECURITY PROGRAM—CUTOFF OF FUNDS FROM 
OFFICE OF INSPECTOR GENERAL AND COMPTROLLER 


Section 533A(d) of the Mutual Security Act of 1954 added by sec- 
tion 401(h) of the Mutual Security Act of 1959 (73 Stat. 253), which 
directs that the expenses of the Office of the Inspector General and 
Comptroller with respect to programs under the Mutual Security 
Act be charged to the appropriations made to carry out such pro- 
grams, provided that all documents, reports, and other materials 
relating to the operations and activities of that Office are furnished 
upon request to the General Accounting Office, or to any appropriate 
congressional committee or duly authorized subcommittee, does not 
authorize the funds of the Office of the Inspector General and 
Comptroller to be cut off because of the failure of the State Depart- 
ment to furnish certain documents relating to that Office to a con- 
gressional subcommittee, if the President has issued a certificate 
pursuant to section 101(d) of the Mutual Security and Related 
Agencies Appropriation Act, 1961 (74 Stat. 778), to the effect that 
he has forbidden the production of those documents and states his 
reasons for so doing. A contrary conclusion reached by the Comp- 
troller General is incorrect, and, therefore, funds continue to be 
available as heretofore for the Office of the Inspector General and 
Comptroller. 

The proviso in section 583A (d) does not expressly authorize the funds 
of the Office of the Inspector General and Comptroller to be cut 
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off, and such a drastic consequence should not lightly be inferred 
from ambiguous statutory language. Other provisions of the Mu- 
tual Security Act of 1959, the Mutual Security Act of 1960 (74 
Stat. 134), the Mutual Security and Related Agencies Appropria- 
tion Act, 1960 (73 Stat. 717), and the Mutual Security and Related 
Agencies Appropriation Act, 1961, indicate a congressional pur- 
pose not to compel the disclosure of information concerning the 
mutual security program which the President considers to be in- 
compatible with the security of the United States. Section 583A 
(d) should be read in the light of this purpose. 

Section 583A(d) has been suspended by section 101(d) of the Mutual 
Security and Related Agencies Appropriation Act, 1961, which pro- 
vides that the failure to furnish documents, etc., to Congress or to 
the Comptroller General will not result in a cutoff of appropriated 
funds if the President certifies that he has prohibited the produc- 
tion of the documents and states the reasons for this action. 

A construction of the proviso to section 533A(d), requiring funds for 
the Office of the Inspector General and Comptroller to be cut off for 
failure to supply documents, notwithstanding the President’s cer- 
tification, must be avoided because it not only creates constitutional 
doubts, but would, if correct, render the proviso unconstitutional. 
Congress cannot by direct action compel the President to furnish to 
it information the disclosure of which he considers contrary to the 
national interest. It cannot achieve this result indirectly by 
placing a condition upon the expenditure of appropriated funds. 


DEcEMBER 19, 1960. 
Tue Present. 


My Dear Mr. Presment: I have the honor to respond to 
your request for my opinion upon a problem arising in con- 
nection with the administration of the Mutual Security Act 
of 1954 (68 Stat. 832), as amended. 

From the information available to me, it appears that in 
a letter to the Secretary of State, dated October 31, 1960, 
Mr. Hardy, the Chairman of the Foreign Operations and 
Monetary Affairs Subcommittee of the House Committee on 
Government Operations, requested from the Secretary cer- 
tain documents and records, including documents and records 
relating to the operations or activities of the Office of the In- 
spector General and Comptroller in the Department of State, 
concerning programs of economic aid conducted with respect 
to seven designated foreign countries. The documents re- 
quested which related to the operations and activities of the 
Office of the Inspector General and Comptroller were prin- 
cipally files and reports of investigations of individuals and 
mutual security program evaluation reports. In addition, 
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various telegrams and other documents were requested. I 
understand that, by letter to the Subcommittee Chairman 
dated November 25, 1960, the Secretary of State advised that, 
as to the seven countries mentioned in the request, the Office in 
question had prepared only one program evaluation report 
and that the facts—as opposed to the recommendations—con- 
tained in that report had previously been furnished the Sub- 
committee. In his letter to the Chairman, the Secretary 
pointed out that the requested documents relating to the op- 
erations of the Office of the Inspector General and Comp- 
troller included files and reports of investigations of in- 
dividuals, The Secretary stressed that the material being 
withheld was therefore in an area in which the executive 
branch has traditionally exercised its constitutional authority 
to withhold material from Congress and its committees when 
it deems such action required by the national interest. You 
have advised me that you have orally forbidden the furnish- 
ing of certain of the documents requested, and on December 
2, 1960, you issued a certificate pursuant to section 101(d) 
of the Mutual Security and Related Agencies Appropriation 
Act, 1961 (74 Stat. 778, P.L. 86-704) , certifying that you have 
taken such action. 

The certificate covered not only the documents relating 
to the operations of the Office of the Inspector General and 
Comptroller, but also other documents not so related. It 
stated : 

“As I have stated on other occasions, it is the established 
policy of the Executive Branch to provide the Congress 
and the public with the fullest possible information con- 
sistent with the national interest. However, the Executive 
also has a recognized Constitutional duty and power with 
respect to the disclosure of information, documents and 
other materials relating to its operations. 

“Tt is vital to the national interest that the officials and | 
employees of the Executive Branch be able to conduct its 
operations in an effective manner. It is essential to effec- 
tive operations that such officials and employees be in a posi- 
tion to be fully candid in advising with each other on policy, 
personnel or other official matters, that they be able to en- 
gage in frank and informal exchanges of views with foreign 
officials and other foreign persons, and that they be in a 
position to conduct effective investigations into the conduct 
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and suitability of personnel and other matters. The dis- 
closure of certain conversations, communications or docu- 
ments relating to the foregoing matters can tend to impair 
or inhibit essential investigative, reporting or decision- 
making processes or the proper conduct of our foreign rela- 
tions, and such disclosure must therefore be forbidden, as 
contrary to the national interest, where that is deemed neces- 
sary for the protection of the orderly and effective operation 
of the Executive Branch. 

“T have accordingly found it necessary to forbid the dis- 
closure of certain of the documents which are included or 
understood to be included in the written requests referred to 
above. These documents are identified in the lists attached 
to this certificate.” 

The certificate went on to describe the documents as 
follows: 

“1, Of these documents, those which contain references to 
statements or policy of the National Security Council or 
the Operations Coordinating Board recommend changes in 
such statements or policy or reflect the advice to the Presi- 
dent of members of his cabinet and others of his principal 
advisers. Another document requested contains advice to 
the Secretary of State by one of his principal assistants con- 
cerning policy matters as to which recommendations were 
to be made to the President. The President must be free to 
receive the confidential advice of his officers in the Executive 
Branch. Such documents as these have traditionally not 
been disclosed outside of the Executive Branch and in my 
opinion such disclosure would be contrary to the national 
interest. 

“2. A number of the documents requested relate to infor- 
mal conversations or communications between United States 
officials and foreign officials of the highest rank or other 
foreign persons of importance. The disclosure of documents 
of this character outside of the Executive Branch would 
have an adverse effect upon the willingness of such foreign 
officials and other persons to engage in the frank and informal 
exchanges of views which are essential to the proper conduct 
of our foreign relations. 

“3. Several of the documents requested relate to personnel 
matters and contain statements as to the performance, effi- 
ciency, loyalty, character or other qualities of particular 
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personnel of the United States Government. It has been 
the traditional policy of the Government that the disclosure 
of documents of this character outside of the Executive 
Branch would be contrary to the proper protection of indi- 
viduals and could tend to inhibit the candid evaluation of 
personnel. 

“4, A number of the documents requested contain investi- 
gative matter such as unsubstantiated allegations, confiden- 
tial sources of information, techniques of investigation and 
the like. The disclosure of documents of this character 
would be unfair to the individuals concerned and would tend 
to impair the ability of the Executive to conduct effective 
investigations. 

“5. The requests are also understood to include evaluation 
reports and exchanges of several airgrams describing recom- 
mendations or otherwise referring to such reports as to the 
Mutual Security Program, prepared by the Department of 
State or the International Cooperation Administration. For 
the reasons which I have stated in connection with prior. 
requests for similar reports, such documents may not be 
released, but the facts shown by such reports are to be 
furnished. 

“6. One document requested contains a statement given 
in confidence to a United States Ambassador by a person 
who specifically requested that his confidence be respected. 
The protection of such confidences is necessary to preserve 
the ability of United States officials abroad to obtain informa- 
tion in the course of their duties as representatives of the 
President.” 

On December 8, 1960, the Comptroller General directed a 
letter to the Secretary of State advising that, unless the docu- 
ments in question are furnished by December 9, 1960, “pro- 
gram funds will no longer be available for expenses of the 
Office of the Inspector General and Comptroller, and any 
such use of program funds after that date will be disallowed 
by this Office.” Subsequently the Comptroller General by 
a letter to the Secretary of State dated December 13, 1960, 
advised the Secretary that since the documents had not been 
furnished “program funds are not available to liquidate 
obligations incurred after December 9, 1960, with respect to 
operations of the Office of the Inspector General and Comp- 
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troller and any such payments made will be disallowed by 
this Office.” 

The Comptroller General’s conclusion that such action is 
required appears, from his letter of December 8, 1960, to the 
Secretary to be based upon his interpretation of section 
533A (d) of the Mutual Security Act of 1954, as added by 
section 401(h) of the Mutual Security Act of 1959 (73 Stat. 
253). You have requested my opinion on the following 
question: After the President forbids the furnishing of in- 
formation of the type described above requested by a com- 
mittee or subcommittee of Congress and issues a certificate 
reciting such action pursuant to section 101(d) of the Mutual 
Security and Related Agencies Appropriation Act, 1961, 
must appropriations for the use of the Office of the Inspector 
Genera] and Comptroller, nevertheless, be cut off by virtue 
of the operation of section 5383A(d) of the Mutual Security 
Act of 1954, as amended ? 

I am, of course, aware that the conclusion of the Comp- 
troller General’s letter of December 8, 1960, is that such a 
cutoff is required despite the issuance of the certificate. I 
recognize that considerations of restraint and the proper 
recognition of the high functions and authority of the Comp- 
troller General should not lead me lightly to disagree. Nev- 
ertheless, after an examination of the pertinent statutory pro- 
visions and their background, I am compelled to reach a 
contrary conclusion. The reasons for my views are set forth 
below. 

Before turning to a discussion of the specific problem 
presented, it may be appropriate to attempt to place it in its 
legislative background. Apparently in 1957, the Interna- 
tional Cooperation Administration established an Office of 
Evaluation which undertook the investigation of aid pro- 
grams in foreign countries and recorded the results of its in- 
vestigations and its recommendations in documents referred 
to as evaluation reports. Requests by the Comptroller Gen- 
eral for such reports were ordinarily refused, although the 
facts contained in them were usually made available to him.? 
In general, the same policy was apparently followed by ICA 
in connection with congressional investigations conducted in 


1H. Rept. No. 2578, 85th Cong., 2d sess., p. 190; H. Rept. No. 1187, 86th 
Cong.. 1st sess., pp. 390-398; 8S. Doc. No. 108, 86th Cong., 2d sess., pp. 11, 12. 
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1958 and 1959.? 

Three amendments were added by the Mutual Security Act 
of 1959 in order to meet the problem of disclosure of docu- 
ments and information. A new subsection 534(b) was added 
to the Mutual Security Act for the purpose of requiring ICA 
to furnish material requested by the General Accounting 
Office or congressional committees or subcommittees with 
appropriate jurisdiction (22 U.S.C. 1794(b)). However, 
this addition did not purport to authorize a cutoff of funds 
if ICA failed to submit the requested documents. A second 
amendment, which is now section 550 of the Mutual Security 
Act, requires the President in his reports to Congress or in 
response to inquiries from Members of Congress or the public, 
to “make public all information concerning the mutual secu- 
rity program not deemed by him to be incompatible with the 
security of the United States” (22 U.S.C. 1794a). The third 
amendment, which was proposed by Congressman Hardy and 
concerns the problem here involved, was added by section 
401(h) of the 1959 act. 

Section 401(h) inserted a new section, 533A, in the 1954 
act (22 U.S.C. 1798a). Subsection (a) of section 533A 
established a new office in the Department of State to be 
known as the Office of the Inspector General and Comp- 
troller. Subsection (b) transferred to the Inspector General 
and Comptroller the functions, powers, and duties of the 
Office of Evaluation of the ICA and those of the Office of 
Personnel Security and Integrity relating to investigations 
of improper activities in connection with programs. Sub- 
section (c) specifically enumerates among the duties of the 
Inspector General and Comptroller the function of coordi- 
nating and cooperating with the General Accounting Office, 
“to the extent that such duties are within areas of responsi- 
bility” of the General Accounting Office. Subsection (d)?* 
provides that expenses for the Office shall be “charged to the 
appropriations made to carry out” the programs which 
would come under its authority. However, the provision 


3See United States Aid Operations in Laos, Hearings before a Subcommittee 
of the Committee on Government Operations, House of Representatives, 86th 
Cong., 1st sess., p. 256; Situation in Vietnam, Hearings before the Subcommit- 
tee on State Department Organization and Public Affairs of the Committee on 
Foreign Relations, United States Senate, 86th Cong., lst sess.; H. Rept. No. 
646, 86th Cong., Ist sess. 

® This subsection is set forth in full, infre. 
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here in issue inserted a proviso to the authorization contained 
in subsection (d) which was adopted, to the effect that docu- 
ments relating to the operation of the new Office “shall be 
furnished” to the General Accounting Office or to any com- 
mittee of Congress or to any duly authorized subcommittee. 
This provision was added as a floor amendment (105 Cong. 
Rec. 11305-6, June 18, 1959). As explained by the House 
Committee, the purpose of section 533A was to equip a 
highly placed officer with authority, funds and a staff suffi- 
cient to assure that he would be in a position to detect short- 
comings in the mutual security program and make recom- 
mendations for their correction.‘ 

You approved the bill, but made the following statement 
with respect to the three above-mentioned amendments: 

“I have signed this bill on the express premise that the 
three amendments relating to disclosure are not intended to 
alter and cannot alter the recognized Constitutional duty 
and power of the Executive with respect to the disclosure of 
information, documents and other materials. Indeed, any 
other construction of these amendments would raise grave 
Constitutional questions under the historic Separation of 
Powers Doctrine. 

“In this connection, I am constrained to emphasize once 
again that it is established policy of the Executive Branch to 
provide the Congress and the public with the fullest possible 
information consistent with the public interest. This policy 
will continue to guide the Executive Branch in carrying out 
the Mutual Security Program so that there may be a full 
understanding of the program and its vital importance to 
the national security.” 5 

A few days later, while the House was considering the 
Mutual Security Appropriation Act, 1960, Congressman 
Hardy referred to your statement as “a three-paragraph 
statement aimed at nullifying the amendment formally 
adopted by the Congress” and stated that “Congress has no 
alternative but to call upon its power of the purse in order 
to compel respect for its constitutional prerogatives.” He 
therefore proposed an amendment which would have cut off 
funds appropriated for the nonmilitary portions of the for- 


‘H. Rept. No. 440, 86th Cong., Ist sess., pp. 54—55. 
5 Public Papers of the Presidents of the United States: Dwight D. Eisen- 
hower, 1959, p. 549. 
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elgn aid program if any request by the General Accounting 
Office or by a congressional committee or an authorized sub- 
committee for papers from ICA was not complied with 
within twenty days. He said that he would not have con- 
sidered the amendment necessary if you had not issued your 
statement, and the amendment passed the House without 
opposition.2 When questioned about the amendment in your 
news conference on July 29, 1959, you stated that you did 
not believe it would reach your desk because each branch of 
the Government must be respectful of the others’ responsi- 
bilities and that you did not believe Congress would go this 
far." Following your remarks, an amendment similar to the 
earlier amendment was proposed in the Senate embodying 
the substance of the House proposal, but with the significant 
change that no cutoff of funds would occur if the President 
certified that the desired material should not be disclosed.® 
With minor alterations this was enacted in lieu of the House 
proposal and became section 111(d) of the Mutual Security 
Appropriation Act, 1960 (73 Stat. 720, P.L. 86-383). 

As enacted, section 111(d) applied only to requests made 
to the ICA. In the following year, however, its impact was 
extended. When the Mutual Security and Related Agencies 
Appropriation Act, 1961, was first introduced in the House, 
it contained no provision similar to section 111(d), and again 
Congressman Hardy introduced an amendment providing 
for the cutoff of funds unless the information was provided 
within a specified period.? However, again the Senate in- 
serted a provision similar to section 111(d) of the previous 
year’s appropriations bill, and this was enacted as section 
101(d) of the 1961 Appropriation Act. The new section, 
however, is not limited to the provisions of the Mutual Secu- 
rity Act carried out by ICA only, but applies to all provisions 
of that act, other than chapter I, which relates to military 
assistance, That the State Department, and therefore the 
Office of the Inspector General and Comptroller, is now in- 
cluded was made unmistakably clear in the debates. At one 
point in the floor consideration of the provision in the House, 
Congressman Hardy asked whether requests for material 


€105 Cong. Ree. 14530-14532, July 28, 1959. 

* Public Papers of the Presidents: Dwight D. Etsenhower, 1959, p. 558. 
®105 Cong. Rec. 18929-18930, September 10, 1959. 

®106 Cong. Rec. 12144—45, Daily Ed., June 17, 1960. 
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would be honored by the executive branch under the same 
procedures as were followed under the Appropriation Act of 
the year before. Congressman Gary, one of the House con- 
ferees, replied no change was intended. Congressman Ford, 
another of the conferees, pointed out that the revision em- 
ployed the language of the year before and “broadened the 
coverage to include other agencies. We have not changed the 
substance. * * * We have simply extended the coverage.” 
Congressman Gary added: 

“That is correct. 

“There are other agencies handling the funds in this bill, 
the State Department, the Development Loan Fund, and 
other agencies. We extended the language of last year to 
cover those agencies * * *.”2° (Ttalics supplied.) 


I 


With this background, I turn to the question whether sec- 
tion 533A (d) should be read as requiring that funds for ex- 
penses of the Office of the Inspector General and Comptroller 
be cut off even though the President, on the ground that such 
disclosure would be incompatible with the public interest, has 
forbidden disclosure of information requested by Congress. 

The key section which is the subject of inquiry is section 
533A (d), which reads: 

“Expenses of the Office of the Inspector General and Comp- 
troller with respect to programs under this Act shall be 
charged to the appropriations made to carry out such pro- 
grams: Provided, That all documents, papers, communica- 
tions, audits, reviews, findings, recommendations, reports, 
and other material which relate to the operation or activities 
of the Office of Inspector General and Comptroller shall be 
furnished to the General Accounting Office and to any com- 
mittee of the Congress, or any duly authorized subcommittee 
thereof, charged with considering legislation or appropria- 
tion for, or expenditures of, such Office, upon request of the 
General Accounting Office or such committee or subcommit- 
tee as the case may be.” 

The Comptroller General reads the proviso of section 
533A (d) as a limitation upon the authority to defray the 


7106 Cong. Rec. 16645, Daily Ed., August 26, 1960. 
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expenses of the Office of the Inspector General and Comp- 
troller from appropriations authorized for programs under 
the Mutual Security Act. Under this construction, if the 
documents and other information requested by the General 
Accounting Office or a committee of Congress were not fur- 
nished, the proviso would operate to cut off funds for the 
Office of the Inspector General and Comptroller. 

In support of this construction, considerable reliance is 
placed upon a statement made by Congressman Hardy when 
he introduced the amendment to the bill as follows: ™ 

“We have a right, as we have a duty, to examine any and 
all executive branch information which we may consider 
necessary in the evaluation of the foreign aid program. 

“T am offering two amendments which make this right 
clear. They are almost identical in wording. One requires 
that the International Cooperation Administration must 
provide the Congress and the GAO upon request with any 
and all information needed to evaluate the performance of 
that agency. 

“The other requires the newly created Office of the Inspec- 
tor General and Comptroller, which will function under the 
Department of State, to provide similar information. J¢ 
should be noted that if this Office does not supply the infor- 
mation requested, the funds set aside for its operation are not 
to be available.” (Italics supplied.) 

Several other Congressmen who supported the Hardy 
amendment to the authorization act made no specific refer- 
ence to cutting off funds. Rather they emphasized only the 
prior refusal of the ICA and other Government agencies to 
provide information upon the ground of executive privilege. 
In this connection, it was claimed that the amendment would 
spell out the fact that “nothing can be withheld”; * that it 
is “a firm congressional stand against the unconstitutional 
claim of executive privilege”; that it “will assure the GAO 
of the information necessary to do its statutory job within 
the ICA”;?* and that the amendments will “require the 
furnishing of appropriate documents and information to an 
investigating committee of the Congress.” 1* 
~ 41105 Cong. Rec. 11806, June 18, 1958. 

18 Congressman Fascell, Ibid. 


18 Congressman Moss, [béd. at 11307. 
% Congressman Monagan, Ibid. 
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Whatever Congressman Hardy’s intention, the plain lan- 
guage of section 533A (d) does not expressly provide for cut- 
ting off funds upon noncompliance with a request of the 
General Accounting Office or a committee of Congress. Had 
this been the intention of the Congress, it would not have 
been at a loss for words to make this plain. Indeed, within 
a few months after its approval of the proviso in section 
533A (d), Congress in section 111(d) of the Mutual Security 
Appropriation Act, 1960,° used the following explicit lan- 
guage to express its intention: “None of the funds herein ap- 
propriated shal] be used to carry out any provision of chapter 
II, III or IV of the Mutual Security Act of 1954, as 
amended * * *,” 

When this quoted language is contrasted with the language 
of section 533A (d), I am reluctant to import into the latter 
provision a limitation of such far-reaching character which 
would halt the activities of the Office of the Inspector General 
and Comptroller and prevent it from discharging the impor- 
tant functions vested in it by Congress." 


18 “‘(d) None of the funds herein appropriated shall be used to carry out any 
provision of chapter II, III, or IV of the Mutual Security Act of 1954, as 
amended, in any country, or with respect to any project or activity, after the 
expiration of the thirty-five day period which begins on the date the General 
Accounting Office or any committee of the Congress, or any duly authorised 
subcommittee thereof, charged with considering legislation or appropriations 
for, or expenditures of, the International Cooperation Administration, has 
delivered to the office of the Director of the International Cooperation Admin- 
istration a written request that it be furnished any document. paper, com- 
munication, audit, review, finding, recommendation, report, or other material 
relating to the administration of such provision by the International Cooper- 
ation Administration in such country or with respect to such project or activ- 
ity, unless and until there has been furnished to the General Accounting Office, 
or to such committee or subcommittee, as the case may be, (1): the document, 
paper, communication, audit, review, finding, recommendation, report, or other 
material so requested, or (2) a certification by the President that he has for- 
bidden its being furnished pursuant to such request, and his reason for so 
doing.” 

44H. Rept. No. 440, 86th Cong., Ist sess. p. 6 (1959) states the purpose of 
the Office to be as follows: 


“Katablishment of Inspector General and Comptroller 


“Section 401(h) adds a new section to the Mutual Security Act which 
establishes an Inspector General and Comptroller directly under the Under 
Secretary of State to check up on the efficiency and effectiveness of mutual 
security operations. The purpose is to give a single individual with the 
necessary supporting personnel, a sufficiently high place in the executive 
hierarchy, sufficient independence from control by operating officials, together 
with sufficient authority and money to assure that that (sic) he will be able 
to detect shortcomings in the mutual security program and to make recom- 
mendations for correction which cannot be disregarded by those adminis- 
tering the program. In the judgment of the committee the creation of this 
Dew office will result in a significant improvement in the control and admin- 
istration of all phases of the mutual security program.” 
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Moreover, consideration of section 533A (d) in conjunction 
with section 550 indicates that the Comptroller General’s 
interpretation of the act would lead to an incongruous 
result.17 Section 550, which was enacted at the same time 
as section 533A (d), deals with information policy on public 
requests and requests from the Members of the Congress and 
provides: 

“The President shall, in the reports required by section 
534, or in response to requests from Members of the Congress 
or inquiries from the public, make public all information 
concerning the mutual security program not deemed by him 
to be incompatible with the security of the United States.” 

Admittedly, under section 550, the President could with- 
hold information from his reports to the Congress and in re- 
sponses to Members of Congress, the disclosure of which he 
deemed incompatible with the security of the United States. 
It would be expected that if Congress intended that the 
President may not withhold in his reports to Congress or 
responses to Members of the Congress information similar to 
that required under section 533A (d), it would have added an 
exception to section 550 so that the President would be re- 
quired to supply such information without regard to whether 
he found that disclosure of information would be incom- 
patible with the security of the United States. But Con- 
gress did not do so. Instead the Senate Report recognized 
that “this is a field in which there must necessarily be a large 
amount of executive discretion.” Yet, under the Comptroller 
General’s construction, funds would be cut off under section 


™ Speaking of section 550, the Senate Report (No. 412, 86th Cong., 1st sess., 
pp. 38-89) stated in part: 

“The subsection adds a new section 550 to the act designed to make more 
information about the mutual security program available to the public. The 
new section provides that, in the semiannual reports to Congress already 
required by-the act and in response to inquiries from the public or to requests 
from Members of Congress, the President shall ‘make public all information 
concerning the mutual security program not deemed by him to be incom- 
patible with the security of the United States.’ 

Ss Ss td s eo eo s 

“This is a field in which there must necessarily be a large amount of execu- 
tive discretion. The source of the committee’s dissatisfaction is the feeling 
that this executive discretion has been very poorly exercised. 

i s s s s s Ss 
“The committee expects the executive branch to move substantially in the 
direction of greater freedom of information and, in interpreting the new 
language of the law, to construe strictly the phrase ‘incompatible with the 
security of the United States.’ ”’ 
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533A (d) if the information requested (even though affecting 
the national security) 1° is withheld; but the funds would not 
be cut off under section 550 if the very same information were 
not included in the President’s reports to Congress or in 
response to requests from Members of Congress. It is diffi- 
cult to reconcile these contradictory results which flow from 
the Comptroller General’s opinion. 

When sections 583A(d) and 550 are read as parts of a 
single statute, it becomes clear that while Congress had in 
mind making more information available to Congress, to 
the Members of Congress and to the public, it did not intend 
to force the President to disclose information which was 
incompatible with the security of the United States or other- 
wise contrary to the public interest. It also appears that 
the Comptroller General’s interpretation is contrary to fa- 
miliar rules of construction which suggest that if Congress 
had intended a limitation of this kind, it would not have 
resorted to a “proviso” but instead more properly would 
have used an “exception.” 

Upon a consideration of all relevant factors, it is indeed 
a strained interpretation to conclude that Congressman 
Hardy’s statement taken by itself, but omitted from the 
proviso, should be given the same effect as if written into 
it. Rather, reasonably construed, the proviso should be read 
as having been intended to emphasize that future demands 
for information should be respected, but not as intended to 
place the executive branch in a straitjacket if the President 
determined that the public interest required denial of in- 
formation. 


II 


Even if it should be thought that section 533A(d) pro- 
vides for a cutoff of the use of appropriated funds for the 


4°The President’s certification indicates that some of the information re 
quested related to the security of the United States. Some documents ‘“con- 
tain references to statements or policy of the National Security Council or the 
Operations Coordinating Board * * *.” Another document requested con- 
tains advice to the Secretary of State by one of his principal assistants con- 
cerning policy matters as to which recommendations were to be made to the 
President. Other documents related ‘to informal conversations or communi- 
cations between United States officials and foreign officials of the highest rank 
and involved views essential to the proper conduct of our foreign relations. 

19 Sutherland draws the distinction between a “proviso” and an “exception” 
pointing out that provisos are frequently used as conjunctives for the addition 


41 Op. A.G. The President 521 


Office of the Inspector General and Comptroller under some 
circumstances, I believe that its provisions have been sus- 
pended during the fiscal] year ending June 30, 1961, with re- 
spect to any request as to which the President has issued a 
certificate pursuant to section 101(d) of the Mutual Security 
and Related Agencies Appropriation Act, 1961. That sec- 
tion provides as follows: 

“(d) None of the funds herein appropriated shall be used 
to carry out any provision of chapter II, IIT, or IV of the 
Mutual Security Act of 1954, as amended, in any country or 
with respect to any project or activity, after the expiration 
of the thirty-five day period which begins on the date the 
General Accounting Office or any committee of the Congress, 
or any duly authorized subcommittee thereof, charged with 
considering mutual security legislation, appropriations, or 
expenditures, has delivered to the office of the head of any 
department or agency carrying out such provision, a written 
request that it be furnished any document, paper, communi- 
cation, audit, review, finding, recommendation, report, or 
other material in its custody or control relating to the ad- 
ministration of such provision in such country or with re- 
spect to such project or activity, unless and until there has 
been furnished to the General Accounting Office or to such 
committee or subcommittee, as the case may be, (1) the docu- 
ment, paper, communication, audit, review, finding, recom- 
mendation, report or other material so requested, or (2) a 
certification by the President that he has forbidden the fur- 
nishing thereof pursuant to such request, and his reason for 
so doing.” 

It is apparent that section 101(d) and its predecessor, sec- 
tion 111(d) of the 1960 appropriation act, were enacted for 
the purpose of avoiding the head-on clash between the execu- 
tive and legislative branches which was inherent in section 
533A (d). Read by itself and without regard to other pro- 
visions of the act or the statutory scheme, the latter section 
provides, without exception, that reports and recommenda- 
tions relating to the operations of an office headed by an 
officer holding a “high place in the executive hierarchy” 7° 


of amendments, whereas “when a draftsman wishes to limit the operation of a 
general rule, he should always do so by a separate section entitled ‘Exception.’ ” 
See 2 Sutherland, Statutory Construction, 877 (8rd Ed. 1948). 

© H. Rept. No. 440, 86th Cong., 1s( seas., p. 54. 
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must be made available outside the executive branch. Upon 
being presented with the bill, you emphasized that the pro- 
vision raised grave and historic problems concerning execu- 
tive-legislative relationships and stated that you would in- 
terpret the provision in a manner consistent with the historic 
powers of the Executive. 

It is clear from the background of this legislation, dis- 
cussed earlier in this opinion, that these remarks triggered 
the proposals which are now embodied in section 101(d). 
Immediately thereafter, in connection with consideration of 
the Mutual Security Appropriation Act, 1960, the author of 
the proviso in section 533A (d) emphasized that, but for your 
statement, no further legislation in the field of disclosure 
would be necessary. He reacted to the statement by a pro- 
posal to enlarge the impact of the cutoff to cover activities 
in addition to those of the Office of the Inspector General 
and Comptroller. However, this amendment was not en- 
acted. Instead, section 111(d) was inserted in the 1960 ap- 
propriation act—a provision adapted to a mutual accommo- 
dation of executive and legislative functions. 

It is true that section 111(d) applied only tothe ICA. Ac- 
cordingly, it could be contended that that section had no re- 
lationship to section 583A which concerned an office within 
the Department of State. This contention need not, however, 
be resolved here, since one year later it was replaced by sec- 
tion 101(d), which covers all agencies, including the Depart- 
ment of State. 

The result of the accommodation effected, first, by section 
111(d) and later by section 101(d), was that each branch 
gave way without sacrificing essential prerogatives. On the 
one hand, every failure to comply with a congressional de- 
mand for information does not necessarily result in the cut- 
ting off of appropriations. On the other hand, a guarantee 
was written into the law to insure that the denial of informa- 
tion and documents would not occur lightly or merely upon 
the determination of subordinate officers. Information could 
be withheld only if the President himself certified that he had 
forbidden disclosure. And, in fact this power has been used 
sparingly. Thus you issued only two certifications during 
the fiscal year 1960.7" 


2 Hearings before the Senate Committee on Mutual Security Appropriations 
for 1961, p. 765. 
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The validity of the foregoing interpretation of the legisla- 
tive objective is supported by subsequent significant action 
taken in Congress in connection with the Mutual Security 
Act of 1960 (74 Stat. 134, P.L. 86-472). During the debate 
on that act, Congressman Hardy proposed that. section 
181(a) of the Mutual Security Act of 1954 (22 U.S.C. 1841), 
which authorizes the President to furnish economic assist- 
ance to nations eligible for military assistance, be amended 
by adding a proviso requiring that all “documents, papers, 
communications, audits, reviews, findings, recommendations, 
reports, and other material” which relate to the mutual de- 
fense assistance operations or activities be furnished upon 
request to the General Accounting Office, or to any congres- 
sional committee or duly authorized subcommittee.?? The 
purpose of the proposed amendment was, in its sponsor’s 
words, “to make it unmistakably clear that the President has 
no authority to conduct any operations under this title unless 
full and complete information is given to the Congress.” ?° 
The amendment passed the House.** The Senate version of 
the bill, however, did not contain a provision to that effect.?° 
The Conference Committee worked out a compromise, pro- 
viding, in effect, “that if a request for any document or mate- 
rial is denied by the Executive, the President must certify 
that he has forbidden the furnishing of such document or 
material.” ?¢ 

The reason for modifying the House amendment was that 
the “* * * committee of conference recognizes that the sep- 
aration of powers under the Constitution makes it impossible 
for the Congress to infringe the prerogatives of the Execu- 
tive by legislative action and that consequently this provision 
would serve to indicate the will of the Congress but that it 
could neither prescribe nor limit the constitutional powers 
of the Executive.” 27 The conference report was agreed to 
by the House,”* and the bill was finally enacted in the form 
agreed upon in the conference report.”® Mr. Hardy protested 

#9 106 Cong. Rec. 7912, Daily Ed., April 21, 1960. 

a Ibid. 

“iId., at 7918. 

*®H. (Conf.) Rept. 1598, 86th Cong., 2d sess., p. 18. 

Id., at 18-14. 

7 Id., at 14. 

% 106 Cong. Rec. 9451, Daily Ed., May 12, 1960. 

% Of. section 131(a) of the Mutual Security Act of 1954 (22 U.S.C. (Supp. 


II) 1841), as amended by section 201(a) of the Mutual Security Act of 1960 
(74 Stat. 1384, P.L. 86-472). 
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that the foregoing language of the Conference Committee 
“disturbs me,” and one of the conferees explained : “What we 
determined was that, as a matter of policy, the Congress 
would not at this time insist upon requiring information 
in those cases, expected to be very few in number, where the 
President was personally convinced that the information 
should not. be furnished and was willing publicly to state his 
reasons.” 5° 

From the foregoing, it becomes apparent that, following 
the issuance of your statement in connection with the Mutual 
Security Act of 1959 and your remarks relating to the 1960 
appropriation act, Congress undertook to establish the ac- 
commodation you had recommended. In connection with 
any legislative proposal in which the issue thereafter arose 
it resolved the matter by requiring the President’s personal 
certification to support a failure to disclose. Once this ob- 
jective is recognized, the conclusion follows that the pro- 
cedure established by section 101(d) is intended, while it is 
in effect, to suspend any provision for the cutoff of funds 
which may be read into section 533A. 

Of course, it may be contended that, if applied without 
regard to the realities, certain maxims of statutory construc- 
tion would operate so that both section 101(d) and the pro- 
vision of section 533A allegedly providing for the cutoff of 
funds remain effective. These maxims state that subsequent 
legislation should not be presumed to abrogate prior legis- 
lation without an express statement of intent and that sub- 
sequent general legislation does not repeal prior specific leg- 
islation. However, such maxims are not physical laws. 
They are but tentative means of approach, for what assist- 
ance they may serve, in exploring the ultimate question, 
which is: “What did the legislature intend?” In the pres- 
ent circumstances the legislative history demonstrates that 
Congress was attempting, when it enacted section 101(d) 
and its predecessor, to accommodate the potential and serious 
conflict which you had sharply and pointedly emphasized 
as being inherent in section 533A(d). It is wholly inap- 
propriate to apply such maxims in a manner which frus- 
trates, rather than accomplishes, the ascertainable congres- 
sional intention. 


106 Cong. Rec. 9448-9449, Daily Hd., May 12, 1960. 
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Finally, the construction which the Comptroller General 
gives to the proviso of section 533A (d) of the Mutual Secu- 
rity Act of 1954, must be rejected because it is inconsistent 
with the familiar rule that courts will adopt an interpreta- 
tion of a Federal statute which will avoid constitutional 
questions rather than one which raises serious constitutional 
doubts.*? In my opinion, the interpretation which the Comp- 
troller General places upon the proviso does not merely raise 
constitutional doubts; interpreted to reach the documents 
here involved the proviso is unconstitutional.*? 

That the papers and documents requested are of a char- 
acter long protected by the Executive privilege in the ad- 
ministration of our Government can scarcely be denied. 
Thus, as you have certified, a number of documents contain 
investigative matter from confidential sources some of which 
is unsubstantiated, and disclosure of these “would be unfair 
to the individuals concerned and tend to impair the ability 
of the Executive to conduct effective investigations.” 

Here then we have an express certification by the Presi- 
dent, personally, in exercise of his long-honored Executive 
privilege that disclosure of the papers requested would be 
contrary to the public interest. The Comptroller General 
in effect says, however, that his construction of the statute 
cannot be governed by the consequence that grave constitu- 
tional questions may arise because of it. The fallacy of this 
view is that it imputes an intention to Congress which in fact 
Congress attempted to avoid and which as a matter of sound 
precedent, courts generally are unwilling to accept. At the 
very least to adopt the Comptroller General’s construction 
of the proviso raises grave constitutional problems under the 
separation-of-powers doctrine. 

The congressional power of investigation is, of course, 
broad. Nevertheless it has limitations, one of which is based 
upon the doctrine of separation of powers inherent in our 
Constitution. Speaking for the majority of the Court in 


1 See e.g. United States v. Rumely, 345 U.8. 41, 45; Buttfield v. Stranahan, 
192 U.S. 470, 492. 

%In view of the conclusion reached earlier in this opinion that the construc- 
tion given section 533A(d) by the Comptroller General is incorrect, there is 
no occasion to consider any problem of severability which may be involved in 
the constitutional aspects of the question. 
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Barenblatt v. United States, 360 U.S. 109, Mr. Justice Har- 
lan said in this connection (111-112) : 

“Broad as it is, the power is not, however, without limita- 
tions. Since Congress may only investigate into those areas 
in which it may potentially legislate or appropriate, it can- 
not inquire into matters which are within the exclusive prov- 
ince of one or the other branches of the Government. Lack- 
ing the judicial power given to the Judiciary, it cannot in- 
quire into matters that are exclusively the concern of the 
Judiciary. Neither can it supplant the Executive in what 
exclusively belongs to the Executive.” In my opinion, Con- 
gress could not under the Constitution directly require the 
President to furnish information about a department or 
agency in the executive branch, if he determind that the dis- 
closure of such information was imprudent or incompatible 
with the public interest ; and it seems equally plain that Con- 
gress may not use its powers over appropriations to attain 
indirectly an object which it could not have accomplished 
directly. 

There are two provisions in the Constitution dealing with 
the power of Congress over appropriations. The first, which 
is closely associated with the power to tax, is found in 
Article I, Section 8, Clause 1, and provides: 

“The Congress shall have Power To lay and collect Taxes, 
Duties, Imposts and Excises, to pay the Debts and provide 
for the common Defence and general Welfare of the United 
States; * * *.” The second is Article I, Section 9, Clause 7 
which provides: 

“No Money shall be drawn from the Treasury, but in Con- 
sequence of Appropriations made by Law; * * *.” 

Conceivably, under this last provision Congress could re- 
fuse to appropriate any funds at all to implement legislation, 
however essential the appropriation might be for the coun- 
try’s welfare. The remedy in such a case would be political. 
This situation is not before us because section 583A (d) refers 
to “Expenses * * * charged to the appropriations made.” 
It is, therefore, not a refusal to appropriate, but in effect a 
condition upon the expenditure of appropriated funds. Is 
this condition valid if given the construction placed on it by 
the Comptroller General? In my opinion, it is not. 

On numerous occasions the Supreme Court has reaffirmed 
“the great principle that what cannot be done directly be- 
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cause of constitutional restriction cannot be accomplished 
indirectly by legislation which accomplishes the same result.” 
Fairbank v. United States, 181 U.S. 288, 294. See also, 
McCulloch v. Maryland, 4 Wheat. 316, 423; Pollock v. 
Farmers’? Loan and Trust Company, 157 U.S. 429, 581; 
Linder v. United States, 268 U.S. 5, 17. In each of the 
cases cited, Congress was dealing with the power to tax—a 
power just as expressly granted as the power to appropriate. 
In each case, the Court made clear that it could not and 
would not accept the principle that a granted power was 
limited only by the self-restraint of the legislature. 

The principle applied to the power to tax must be the 
same in considering the power of appropriation. Like the 
taxing power, it is far-reaching in scope, and the objects of 
appropriation are also subject to the broad discretion of 
Congress. But the power to appropriate, like the power to 
tax, cannot be exercised without regard to constitutional 
limitation. Each must be exercised in a way which to use 
the language of Chief Justice Marshall, is consistent “with 
the letter and spirit of the constitution.” McCulloch v. 
Maryland, supra 4 Wheat. at 421. When Congress adds a 
condition to an appropriation to accomplish a forbidden 
end, the courts will not be loathe to act. This is precisely 
what the Court did respecting a rider to an appropriation 
act in an early period of our history, ruling that it may not 
invade the pardoning power of the President or the judicial 
function of deciding cases. United States v. Klein, 13 Wall. 
128. In the last cited case, Congress, though purporting to 
prescribe regulations as to the appellate jurisdiction of the 
Supreme Court in fact prescribed a rule of decision on cer- 
tain cases. Holding the rider to be invalid, the Court said 
(13 Wall. at 145) : 

“But the language of the proviso shows plainly that it does 
not intend to withhold appellate jurisdiction except as a 
means to an end. Its great and controlling purpose is to 
deny to pardons granted by the President the effect which this 
court had adjudged them to have.” At another point in its 
opinion, the Court declared that “it is clear that the legislature 
cannot change the effect of such a pardon any more than the 
executive can change a law.” (p. 148). 


In United States v. Butler, 297 U.S. 1, the Supreme Court struck down 
the original Agricultural Adjustment Act because it was contrary to the 
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A few precedents involving other Presidents may be noted 
in this connection. 

On May 18, 1920, President Wilson vetoed an appropria- 
tion act on the ground that it contained a proviso that cer- 
tain documents should not be printed by any executive 
branch or officer except with the approval of the Joint Com- 
mittee on Printing. Emphasizing that invasion of the prov- 
ince of the Executive is contrary to good government and 
productive of confusion, irritation and distrust, President 
Wilson said (See 37 Op. A.G. 56, 62) : 

“The Congress and the Executive should function within 
their respective spheres. Otherwise efficient and responsible 
Management will be impossible and progress impeded by 
wasteful forces of disorganization and obstruction. The 
Congress has the power and the right to grant or deny an 
appropriation, or to enact or refuse to enact a law; but once 
an appropriation is made or a law is passed, the appropria- 
tion should be administered or the law executed by the execu- 
tive branch of the Government. In no other way can the 
Government be efficiently managed and responsibility defi- 
nitely fixed.” 

In 1955, Congress attached a condition to an appropriation 
to a Department of Defense Appropriation Act which re- 
served to the Appropriations Committees of the House of 
Representatives and the Senate the right to disapprove dis- 
posal contracts entered into by the Secretary of Defense. In 
an opinion advising the President that this proviso was in 
violation of the constitutional principle of separation of 
powers, the Attorney General stated on July 13, 1955 (41 Op. 
A.G. 230): 

“The present proviso cannot be sustained on the theory 
that it is a proper condition attached to an appropriation. It 
is recognized that the Congress may grant or withhold ap- 
propriations as it chooses, and when making an appropria- 
tion may direct the purposes to which the appropriation shall 
Tenth Amendment. In this case, the Court recognized that the power of 
appropriation exercised by Congress was subject to constitutional limitations. 

So too, in United Statea v. Lovett, 328 U.8. 308, the Supreme Court held 
unconstitutional, as a bill of attainder, an attempt by Congress to accom- 
plish the discharge of certain Government employees even though the con- 
gressional action had taken the form of a rider limiting the expenditure of 
appropriations. This case, like United States v. Butler, supra, was not based 
on the ground of impairment of separation of powers, but it illustrates the 


fact that the power over appropriations is not unlimited and may be controlled 
against improper use. 
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be devoted. It may also impose conditions with respect to 
the use of the appropriation, provided always that the con- 
ditions do not require operation of the Government in a way 
forbidden by the Constitution. If the practice of attaching 
invalid conditions to legislative enactments were permissible, 
it is evident that the constitutional system of the separability 
of the branches of Government would be placed in the gravest 
jeopardy.” As was observed in this last opinion, Washington 
and the Presidents who followed him felt compelled to resist 
interference with the Executive power because each President 
“recognized the need and duty to pass the Executive author- 
ity on to their successors unimpaired by the adoption of 
dangerous precedent.” 

These principles have frequently been recognized by out- 
standing leaders and statesmen in the Congress. 

During the 80th Congress, Joint Resolution 342 was the 
subject of extended debate. This Resolution directed all 
executive departments and agencies of the Federal Govern- 
ment to make available to congressional committees informa- 
tion which may be deemed necessary to enable them to per- 
form the duties delegated to them by the Congress. Mr. 
McCormack of Massachusetts took up the argument that 
since Congress may appropriate money for the agencies and 
even destroy them, it is entitled to the papers in the posses- 
sion of the agencies against the decision of the President. 
He said (94 Cong. Rec. 5712, May 12, 1948) : “That is not a 
matter of legislation, because we appropriate money. To say 
that because we appropriate the money we could destroy all 
the agencies of the executive branch of the Government, is not 
proper.” In this debate, Mr. McCormack forcefully restated 
the guiding principle to govern these matters when the Presi- 
dent and Congress are in conflict as to what executive papers 
may be disclosed (/dzd.) : “I must recognize that there must 
be an independence of the other branches which must be 
preserved the same as the independence of the legislative 
branch must be preserved, and I say that under our form 
of government, consisting of the three coordinate branches, 
the President of the United States is the one to judge, and 
not the Congress. And, in turn, the judge of the President 
of the United States is the people.” 

It is axiomatic that no democratic society can exist unless 
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each of its branches makes every effort to disclose to the 
citizenry and the other branches of the Government those 
facts which are relevant to an understanding of the prob- 
lems the society faces, the steps which have been taken to 
meet them, and the operations of the branch involved. Pub- 
lic policy therefore requires disclosure wherever possible. 
Nevertheless, under certain circumstances disclosure must be 
withheld in the public interest, and the principles expressed 
above may be summed up and applied as follows: 

First, it is the constitutional duty and right of the Presi- 
dent and those officials acting pursuant to his instructions, to 
withhold information of the executive branch from Congress 
whenever the President determines that it is not in the public 
interest to disclose such information. 

Second, under the constitutional doctrine of separation of 
powers Congress may not directly encroach upon this au- 
thority confided to the President.** 

Third, the Constitution does not permit any indirect en- 
croachment by Congress upon this authority of the President 
through resort to conditions attached to appropriations such 
as are contended to be contained in section 5383A(d) of the 
act. | 

In my opinion, this condition on the use of appropriations 
as construed by the Comptroller General is not only plainly 
invalid, but if adopted in this case would also constitute a 
most dangerous precedent to the Office of the President, 
and would gravely impair the proper functioning and ad- 
ministration of the executive branch of the Government. 

I conclude therefore that the Comptroller General’s view 
that the proviso of section 533A (d) has cut off funds under 
the circumstances disclosed here is an erroneous interpreta- 
tion of the meaning of this statute. I further conclude that 
if this view of the Comptroller General as to the meaning 
of this statute is correct, the proviso is unconstitutional. 
Finally, for these reasons, I conclude that in spite of the 


% Similar independence as against the judiciary was also asserted by the 
Congress when attempts were made to compel it to disclose certain informa- 
tion to the Court. It was resolved ‘That by the privileges of this House no 
evidence of a documentary character under the control and in the possession 
of the House of Representatives can, by the mandate of process of the ordinary 
courts of justice, be taken from such control or possession but by its permis- 
sion.” (H. Res. 427, 81st Cong., 2d sess., 96 Cong. Rec. 565-66; see H. Res. 
460, 96 Cong. Rec. 1400; H. Res. 465, 96 Cong., Rec. 1695: H. Res. 469, 96 
Cong. Rec. 17865.) 
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Comptroller General’s letters of December 8, 1960, and De- 
cember 13, 1960, mutual security program funds continue 
to be available as heretofore for the expenses of the Office 
of the Inspector General and Comptroller established under 
section 533A of the Mutual Security Act of 1954, as amended. 
Respectfully, 
WILLIAM P. ROGERS. 


648-815 O-64—36 


OPINIONS PUBLISHED OUT OF ORDER 


SPECIAL COUNSEL APPOINTED BY PRESIDENT—CONFLICT- 
ING INTERESTS 
Owen J. Roberts, having been appointed by the President, by and 
with the advice and consent of the Senate, as Special Counsel for 
the Government in connection with leases of oil lands pursuant to 
the Joint Resolution of February 8, 1924, c. 16, 43 Stat. 5, is an 
officer of the United States within the meaning of section 109 of 
the Criminal Code (now 18 U. S. C. 283) and an officer in the 

employ of the United States to whom the provisions of section 113 

of the Criminal Code (now 18 U. S. C. 281) are applicable. As- 

suming that Mr. Roberts will receive compensation for appear- 
ances before the Board of Tax Appeals to handle cases in which 

a deficiency in tax has been assessed, he would, therefore, be sub- 

ject to the provisions and penalties of section 113 whether or not 

such a proceeding involves a claim against the United States. 
The applicability of section 109 would depend upon whether such 
a case technically constitutes a claim against the United States 
which might require consideration of all of the facts in the par- 
ticular proceeding. However, in view of the conclusion reached with 
respect to section 113, it does not appear necessary to make the 
decision whether Mr. Roberts ig prohibited under section 109 from 
handling such cases. 
OcrTosBer 3, 1928.* 
THE SECRETARY OF THE TREASURY. 

My Dear Mr. Secretary: I have your letter dated Sep- 
tember 29, 1928, in which you ask my opinion whether 
Honorable Owen J. Roberts is prohibited by the provisions 
of sections 109 and 113 ** of the United States Criminal 
Code from appearing before the Board of Tax Appeals to 
handle only cases in which a deficiency in tax has been as- 
sessed, while he is acting as Special Counsel for the Govern- 
ment in connection with leases of oil lands by virtue of his 
appointment by the President, pursuant to a Joint Resolu- 
tion of February 8, 1924. 


*Released for publication October 10, 1958. 
**Criminal Code 109, now 18 U. 8. C. 283. 
Criminal Code 113, now 18 U. S. C. 281. 
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While your letter does not so state, in considering your in- 
quiry I am assuming that Mr. Roberts will receive compen- 
sation, either directly or indirectly, in connection with his 
appearances before the Board of Tax Appeals for the pur- 
pose stated above, since this additional fact as to the receipt 
of compensation is essential to a consideration of the ap- 
plicability of section 113. 

Your letter presents two principal questions: (1) Whether 
Mr. Roberts is an officer of the United States within the 
meaning of section 109 or an officer in the employ of the 
United States to whom the provisions of section 113 of the 
Criminal Code are applicable, and (2) whether cases be- 
fore the Board of Tax Appeals in which a deficiency tax has 
been imposed come within the meaning of claims against 
the United States, as used in section 109 of the Criminal 
Code. 

The pertinent provisions of these statutes may be stated 
as follows: 

Section 109 provides that whoever, being an officer of the 
United States, or a person holding any place of trust or 
profit, or discharging any official function under, or in con- 
nection with, any executive department of the Government 
of the United States, or under the Senate or House of Repre- 
sentatives of the United States, shall act as an agent or at- 
torney for prosecuting any claim against the United States, 
or in any manner, or by any means, otherwise than the dis- 
charge of his proper official duties, shall aid or assist in the 
prosecution or support of any such claim, or receive any 
gratuity, or any share of or interest in any claim from any 
claimant against the United States, with intent to aid or 
assist, or any consideration of having aided or assisted, in 
the prosecution of such claim, shall be fined or imprisoned, 
as provided in the statutes. 

Section 113 provides that whoever, being the head of a 
department or other officer or clerk in the employ of the 
United States, shall, directly or indirectly receive or agree 
to receive, any compensation whatever for any services ren- 
dered or to be rendered to any person, either by himself or 
another, in relation to any proceeding, contract, claim, con- 
troversy, charge, accusation, arrest or other matter or thing 
in which the United States is a party or directly or in- 
directly interested, before any department, court-martial, 
bureau, officer, or any civil, military or naval commission 
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whatever, shall be fined and imprisoned, as provided in 
the statute; and shall, moreover, thereafter be incapable of 
holding any office of honor, trust or profit under the Gov- 
ernment of the United States. 

The Joint Resolution approved February 8, 1924, (48 
Stat. 5) under which Mr. Roberts was appointed and is 
acting for the Government, authorized and directed the 
President to appoint, by and with the advice and consent 
of the Senate, Special Counsel who shall have charge and 
control of the prosecution of such litigation, anything in 
the statute touching the powers of the Attorney General of 
the Department of Justice to the contrary notwithstanding. 

In United States v. Germaine, 99 U. S. 508, the Supreme 
Court indicated that when Congress enacts a criminal law 
for the punishment of officers of the United States, it in- 
tended to punish only officers appointed in one of the two 
methods provided by Article II, Clause 2, of the Constitu- 
tion, which defines the powers and duties of the President. 
One of the two methods so provided is by and with the ad- 
vice and consent of the Senate. 

Mr. Roberts, having been appointed by the President in 
accordance with one of the methods prescribed by the Con- 
stitution, in my opinion, is an officer of the United States or 
an officer in the employ of the United States, and is sub- 
ject to the provisions of sections 109 and 113 of the Crim- 
inal Code. 

Irrespective of whether the presentation to the Board of 
Tax Appeals of a case which involves a deficiency tax is 
or is not a claim against the United States, such a case is 
undoubtedly a proceeding or controversy in which the 
United States is a party or directly or indirectly interested. 
before a department, bureau, or a, civil commission, within 
the meaning of section 113. Therefore, if, as I assume the 
fact to be, in connection with your inquiry, that Mr. Roberts 
will receive compensation in connection with cases he pro- 
poses to handle before the Board of Tax Appeals, I am of 
the opinion that he would be subject to the penalties im- 
posed by section 113 and thereafter he would be incapable 
of holding any office of honor, trust or profit under the 
Government of the United States. 

In view of the opinion I have stated above with respect 
to the applicability of section 113, it would seem to be un- 
necessary for me to advise you at this time whether or not 
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a case involving a deficiency in tax is or is not a claim against 
the United States within the meaning of section 109 of the 
Criminal Code. As you point out in your letter, a case of 
this kind may not technically constitute a claim against the 
United States. In order to advise you finally on this ques- 
tion, it might be necessary to have before me a full statement 
of the facts concerning the particular case in which Mr. 
Roberts proposes to act as the attorney for the taxpayer. 
I may only say at this time that on the facts stated in your 
letter together with the assumption I have made as to com- 
pensation, it does not’ appear to be necessary to decide 
whether Mr. Roberts is prohibited under the provisons of 
section 109 from handling before the Board of Tax Appeals 
cases in which a deficiency tax has been imposed. 
Yours very respectfully, 
JOHN G. SARGENT. 





AIR COMMBRCH ACT OF 1926—HSTABLISHMENT OF 
INTERNATIONAL AIR ROUTES 


“The Air Commerce Act of 1926, as amended (May 20, 1926, c. 844, 44 
Stat. 568, e¢ seqg.), limits the power of the Secretary of Commerce 
to territory and territorial waters of the United States, and does 
not authorize him to establish an international air route, either 
directly or through an international agreement. | 

Under section 6 (c) the Secretary of Commerce is authorized, in the 
event a foreign government has granted similar or reciprocal privi- 
leges to aircraft of the United States, to exempt, in his discretion, 
foreign aircraft desiring to engage in foreign air commerce within 
the United States from requirements that all aircraft shall be reg- 
istered under United States laws. 

If a foreign government, namely Great Britain, grants permission to 
United States aircraft engaged in foreign commerce to enter and 
land therein, the Secretary of Commerce may grant the same privi- 
leges to a like extent, to registered British aircraft, under regula- 
tions promulgated by him in accordance with the Air Commerce 
Act. Such reciprocal privileges may be limited as to number and 
times of entry in both countries and should be determined between. 
the two countries through proper channels. 

The Secretary of Commerce must exercise such discretion in the 
interest of the United States and it may not be waived by him as 
to either his future acts or those of his successor in office. Any 
regulation must necessarily be issued upon express condition that 
this Government reserves its sovereign right to withdraw the privi- 
lege when continuance thereof is no longer in its interest. The 
foreign government would have the right to make similar reserva- 
tions. 
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Avni, 24, 1936.* 
Tx SECRETARY oF COMMERCE. 

My Dear Mr. Secretary: Reference is made to the letter 
of April 8, 1936, signed by Assistant Secretary of Commerce 
Johnson, in which my opinion is requested as to whether the 
Air Commerce Act of 1926, as amended, gives you the power 
to establish an international air route, to determine the sched- 
ules thereon, and to award the American schedules to an 
American transport company for 15 years; and, if so, whether 
the United States will be bound irrevocably not to change 
the award of the schedules to some other American transport 
company or companies, if and when the services performed 
by the company first receiving the award become in any way 
unsatisfactory to the United States Government. In a sup- 
plemental letter dated April 15, 1936, signed by Assistant 
Secretary of Commerce Johnson, it is stated that you desire 
also to be advised whether you have the power, acting for 
the United States, to enter into an agreement with Great 
Britain granting the privilege to a company designated by 
the British Government to enter the United States on speci- 
fied schedules for a period of 15 years for the purpose of 
engaging in foreign commerce, in consideration of a like 
privilege to an American transport company designated by 
you to enter British territory. 

The Air Commerce Act of 1926, as amended, is incorpo- 
rated in the U. S. Code as chapter 6, title 49. The act 
provides (section 176 (a), title 49, U. S. C. 1934 ed.): 

“The Congress hereby declares that the Government of 
the United States has, to the exclusion of all foreign nations, 
eomplete sovereignty of the airspace over the lands and 
waters of the United States, including the Canal Zone. Air- 
craft a part of the armed forces of any foreign nation shall 
not be navigated in the United States, including the Canal 
Zone, except in accordance with an authorization granted 
by the Secretary of State.” 

This section is a recognition of the principle contained in 
Article I of the Convention Relating to the Regulation of 
Aerial Navigation, dated October 18, 1919, notwithstanding 
the United States has never ratified said Convention. That 
Article reads as follows: 


*Released for publication January 28, 1958. 
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“The High Contracting Parties recognise that every Power 
has complete and exclusive sovereignty over the air space 
above its territory. 

“For the purpose of the present Convention the territory 
of a State shall be understood as including the national terri- 
tory, both that of the mother country and of the colonies, 
and the territorial waters adjacent thereto.” (Malloy, 
Treaties, Conventions, etc., vol. 3, 1910-1923, pp. 3772-3773.) 

It follows, of course, that your jurisdiction under the Air 
Commerce Act to establish airlines or air routes is limited to 
the territory and territorial waters of the United States, and 
cannot extend over the territory or territorial waters of a 
foreign country. An international air route, however, from 
its very nature, must necessarily be established partly over 
the territory or territorial waters of the United States and 
partly over the territory or territorial waters of some foreign 
country or countries. Obviously such an air route can be 
established only by agreement between the countries affected ; 
and there is no provision in the Air Commerce Act or in any 
other statute brought to my attention which authorizes the 
Secretary of Commerce to bind the United States by any such 
agreement. I am of the opinion, therefore, that the Air 
Commerce Act does not give you authority to establish an 
international air route, either directly or through an interna- 
tional agreement. 

The foregoing answer to your first question renders un- 
necessary answers to the other questions presented in the 
letter of April 8, 1936, since your jurisdiction in respect to 
the subject matter of those questions necessarily depends 
upon your authority to establish an international air route. 
It may be that such an air route can and will be established 
by treaty, and that thereupon question may arise concerning 
your authority to establish and award the American schedules 
incident to a route so created; but I deem it advisable to 
reserve my opinion on that question until it arises, and to 
rule upon it at that time, if presented, in the light of all 
then existing facts and circumstances. 

The question presented in the supplemental letter of April 
15, 1936, as therein stated, also involves your power to bind 
the Government of the United States by an agreement entered 
into with a foreign government; namely, the Government 
of Great Britain. For the reasons stated, I am of the opinion 
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that you have no authority to enter into such an agreement. 
It may be, however, that the results contemplated may be 
secured by means other than an agreement between the United 
States and Great Britain. 

The Air Commerce Act provides that the Secretary of 
Commerce may, among other things, designate, establish, 
and chart civil airways and arrange for the publication of 
maps thereof. <A civil airway is defined as a route in the 
navigable airspace designated by the Secretary of Commerce 
as one suitable for interstate or foreign air commerce. The 
act also authorizes the Secretaries of the Treasury and of 
Labor to designate ports of entry for civil aircraft arriving 
in the United States from any place outside thereof, and 
for merchandise and aliens carried on such aircraft, and to 
provide for the enforcement of customs laws, public health 
laws, and immigration laws at such ports of entry. The 
act places the general administration of its provisions in the 
Secretary of Commerce and authorizes him to make such 
regulations as are necessary to execute the functions vested 
in him by the act; and, in my opinion, this power necessarily 
includes the authority to require foreign commerce entering 
the United States to enter and travel over a designated airway 
or air route established by him, and to use specified terminals 
or landing places for entry and for the discharge of property 
or passengers, to the end that the customs laws, health laws, 
and immigration laws of the United States may be properly 
enforced. 

Section 3 of the act as incorporated in the U. S. Code 
(section 173, title 49, U. S.C.) provides for the registration 
of civil aircraft in the United States, and limits such regis- 
tration to civil aircraft owned by citizens of the United 
States and not registered under the laws of any foreign 
country, and to public aircraft of the Federal Government, 
a State, Territory, or possession, or of a political subdivision 
thereof; with the provision that the Secretary of Commerce 
may, if he deems advisable, grant limited registration to 
foreign aircraft which shall not be permitted to engage in 
either interstate or foreign air commerce. 

Section 11 (a) of the act (section 181 (a), title 49, U. S. C.) 
provides that it shall be unlawful, except to the extent au- 
thorized or exempt under section 6 of the act “(2) To navigate 
any aircraft (other than a foreign aircraft) in interstate or 
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foreign air commerce unless such aircraft is registered as 
an aircraft of the United States; or to navigate any foreign 
aircraft in the United States.” Section 6 (section 176, title 
49, U.S.C.) provides in part: 

&(¢) If a foreign nation grants a similar privilege 1 in re- 
spect of aircraft of the United States, and/or airmen serving 
in connection therewith, the Secretary of Commerce may 
authorize aircraft registered under the law of the foreign 
nation and not a part of the armed forces thereof to be navi- 
gated in the United States, and may by regulation exempt 
such aircraft, and/or airmen serving in connection therewith, 
from the requirements of section 178 of this title, other than 
the air traffic rules; but no foreign aircraft shall engage in 
interstate or intrastate air commerce.” 

The effect of these provisions is to authorize you, in the 
event a foreign government has granted similar or reciprocal 
privileges to aircraft of the United States, by regulation to 
exempt foreign aircraft desiring to engage in foreign air 
commerce from the requirements that all aircraft before en- 
gaging in any air commerce in the United States shall be 
registered under the laws of the United States. It is my 
opinion, therefore, that if Great Britain has granted or shall 
grant to aircraft of the United States permission to enter and 
land in Great Britain in foreign commerce, you may permit, 
by regulation, to a like extent, aircraft of Great Britain 
registered under the laws of that country but not under the 
laws of the United States to enter the United States, for the 
purpose of engaging in foreign air commerce, over an air 
route designated by you as a proper route for foreign com- 
merce, and to use specified landing places for entry and 
discharge of passengers and property transported in such 
foreign commerce. I am also of the opinion that such re- 
ciprocal privileges need not extend to all aircraft of the 
respective countries, but may be limited both in number and 
as to times of entry. If the reciprocal privileges are to be 
so limited, however, it would seem that the extent of the 
restrictions should properly be determined by an understand- 
ing arrived at, through the proper channels, between the 
United States and Great Britain; and that such understand- 
ing, and the practices thereunder, should be such as to 
satisfy you that aircraft of Great Britain engaged in air 
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commerce between the two countries are not given any ad- 
vantage with respect to the route or routes to be traveled, 
the places or points of entry and landing, or otherwise, in 
either country or intermediately, over aircraft of the United 
States engaged in such commerce. 

It must be noted, however, that section 6 (c) of the act 
provides that the Secretary may grant the reciprocal rights 
mentioned therein. The use of the word “may” connotes 
the exercise by the Secretary of discretion in the matter, and 
this discretion must be exercised by him in the interest of 
the United States. The right and duty to exercise this dis- 
cretion in the interest of the United States, in my opinion, 
may not be waived by you, either as to your future acts or 
as to the acts of your successor in office. It may well be 
that a reciprocal practice, which you, in the exercise of your 
discretion, would at the present time find to be in the interest 
of the United States, might under different conditions and 
circumstances become decidedly against that interest. There- 
fore, any regulation issued by you permitting the entrance 
into this country of foreign aircraft for the purpose of 
engaging in foreign air commerce, if for a definite period of 
years, must, In my opinion, necessarily be issued upon the 
express condition, which should be incorporated in the under- 
standing between this country and the foreign country or 
countries involved, that this Government reserves its sover- 
eign right to withdraw the granted privilege when the con- 
tinuance thereof, or actual practice in connection therewith, 
is no longer in the interest of this Government. Of course, 
the foreign government or governments would have the right 
to make similar reservations. 

If the desired results may not be obtained within the limita- 
tions which I have indicated, then, in my opinion, it would 
be advisable to submit the matter to the Congress for the 
purpose of securing such additional] legislation on the subject 
as may be determined to be necessary or desirable. 

Respectfully, 
HOMER CUMMINGS. 
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STATUTORY CONSTRUCTION—APPORTIONMENT OF COSTS 
FOR ALTERATION OF BRIDGE ACROSS SAVANNAH RIVER 
BY SEABOARD AIR LINE RAILWAY AND RECEIVERS, PUR- 
SUANT TO ORDER OF THE WAR DEPARTMENT 


Pursuant to the act of March 3, 1899, c. 425, 30 Stat. 1158, the War 
Department [now Department of the Army] issued an order on 
October 17, 1939, requiring the Seaboard Air Line Railway and 
Receivers to alter in certain particulars a bridge across the 
Savannah River. The work had not been started before the act 
of June 21, 1940, c. 409, 54 Stat. 497 (38 U. 8. C. 511 ef seg.), was 
passed providing, among other things, for apportionment and 
assumption of part of the costs by the United States which the 
1899 act did not. Section 12, a saving clause of the 1940 act, 
provides that the prior law shall be inapplicable, with certain 
exceptions, which do not include any cases affected by orders 
issued after July 1, 1989. The result is that such orders are now 
unsupported by any subsisting law and are unenforceable. 

It is doubtful if the general saving clause in section 13 of the Re- 
vised Statutes (1 U. 8. C. 29, 1940 ed.) would be applied in a case 
of this kind by the courts with the effect of bringing about an 
arbitrary discrimination not really intended by the Congress. See 
Hertz v. Woodman, 218 U. 8. 205. 

Since the Receivers are now unwilling to abide by the order of 
October 17, 1939, and since any attempt to enforce it would ap- 
pear to be futile, withdrawal of this order and issuance of a new 
one under the 1940 act is advised. 

SEPTEMBER 20, 1940.* 


The SECRETARY OF Wank. 


My Dear Mr. Secnerary: I have your letter of Septem- 
ber 10 requesting my opinion in connection with an order of 
your Department dated October 17, 1939, requiring the Sea- 
board Air Line Railway and Receivers thereof to alter in 
certain particulars a bridge across the Savannah River. 

The work has not yet been done.and the law under which 
the order was issued has been superseded by the act of June 
21, 1940 (Public No. 647, 76th Cong. 3d sess.), which pro- 
vides, among other things, for the apportionment of costs 
and the assumption of part of the costs by the United States. 
Section 12 provides that the prior law “shall be inapplicable 
with respect to any bridge to which the provisions of this 
Act are applicable, except to the extent provided in this 
section.” This saving clause relates to certain express pro- 
visions for payment by the United States of part of the costs 
of projects covered by orders issued prior to July 1, 1939, and 


“Released for publication February 6, 1958. 
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not completed but without the accrual of any penalty. 
There is no express reference in the statute to orders issued 
under the old law on or after July 1, 1939. 

It is true, therefore, as the Judge Advocate General has 
concluded, that there can be no apportionment with respect 
to alterations made under orders issued between July 1, 
1939, and the effective date of the new statute. It does not 
appear, however, that there was any actual intention on the 
part of the Congress thus to discriminate against bridge 
owners merely because the orders directed to them (but not 
yet carried out) were issued between July 1, 1939, and June 
21, 1940, rather than before or after such period. The word- 
ing of the statute is explained by the fact that when this leg- 
islation was first introduced enactment before or shortly 
after July 1, 1939, was contemplated. It was in fact passed 
in July 1939 (S. Bill, 1989, 76th Cong. 1st sess.), but failed 
to receive the approval of the President. It was again in- 
troduced and passed during the present session as House 
Bill 9381 and was again vetoed but subsequently passed by 
a two-thirds vote in each House of the Congress and thus 
became law. 

Mr. Jos. F. Johnston, Assistant General Counsel for the 
Receivers of the Seaboard Air Line Railway, stated during 
a recent call at this office that the possibility of a construc- 
tion of the statute with unwarranted discrimination was 
called to the attention of certain members of the Congress 
with the suggestion that the date (July 1, 1939) should be 
changed but they stated their view that the statute as 
worded would not result in such discrimination. This, of 
course, can be given no weight in the interpretation of the 
statute but I do regard it as the correct view. 

As above pointed out, section 12 provides that the prior 
law shall be inapplicable with certain exceptions which do 
not include any cases affected by orders issued on or after 
July 1, 1939. The result is that such orders, not protected 
by the saving clause, are now unsupported by any subsisting 
law and are unenforceable. I have considered in this con- 
nection the general saving clause in section 138 R.S. (1 U.S. C. 
29, 1940 ed.).* There are occasions when it may be applied 
notwithstanding the presence of a special saving clause. 
Herta v. Woodman, 218 U. S. 205. I do not feel, however, 
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that the courts would apply it in a case of this kind with 
the effect of bringing about an arbitrary discrimination not 
really intended by the Congress. 

Since the Receivers are unwilling to abide by the order 
of October 17, 1939, and since it appears to me that it would 
be futile to attempt to enforce the order, I advise that you 
withdraw it and proceed to the issuance of a new order 
under the act of June 21, 1940. 

Respectfully, 
ROBERT H. JACKSON. 


TRANSFER TO FRANCE OF CERTAIN VESSELS CAPTURED 
FROM THE GERMAN AND JAPANESE NAVIES 


At the Potsdam Conference in 1945 the United States, United King- 
dom and the Union of Soviet Socialist Republics agreed to divide 
the German fleet and established a tripartite Naval Commission at 
Berlin for that purpose. The French Government protested that 
this was contrary to the quadripartite agreement previously drawn 
up by the European Advisory Commission, and requested a share 
of the German fleet as well as part of the Japanese Navy. It had 
previously been agreed that Japanese submarines and combat ves- 
sels larger than destroyers were to be scrapped, an agreement of 
which France was already aware. In a “Memorandum of Un- 
derstanding between the Government of the United States of Amer- 
ica and the Provisional Government of the French Republic 
Regarding Settlement for Lend-Lease, Reciprocal Aid, Surplus War 
Property, and Claims,’’ initialed by representatives of the United 
States and France, the United States undertook to make available 
to France part of the United States’ share of captured German 
and Japanese surface naval vessels when such vessels became 
excess to United States needs. 

In an opinion to the President approving the transfer of certain 
over-age destroyers of the United States Navy to Great Britain in 
exchange for naval and air bases (39 Op. A. G. 484 (1940)) it was 
eoncluded that the President as Commander-in-Chief was author- 
ized under constitutional and statutory powers to dispose of these 
vessels which had been declared unessential to the national defense. 

Since the vessels presently under consideration were not constructed 
from appropriated funds, are not and never were commissioned in 
the United States Navy, are below the destroyer class in size, and 
were in fact captured in a war in which we were one of a group of 
allies, the proposed transfer would be of no significance and would 
be advantageous in relieving our Navy of custodial responsibility 
of vessels which are in excess of our needs. 

It is concluded that the President is empowered to direct the transfer 
of these captured vessels to the Government of France, without 
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compensation therefor, if he finds such action to be in the best 

interests of the United States. 

JUNE 7, 1947.* 
The PREsIDENT. 

My Dear Mr. Presipent: You have requested my opinion 
as to whether you are empowered to transfer to the Govern- 
ment of France certain vessels captured from the navies of 
Germany and Japan. 

I have been advised by the Department of State that the 
pertinent facts with respect to the proposed transfer are in 
substance as follows: 

At Potsdam the British, Soviet, and United States Gov- 
ernments agreed to divide the German Fleet, and for that 
purpose established a tripartite Naval Commission at Ber- 
lin. The commission has completed its work of allocating 
the vessels in question to the three governments. 

In a note dated September 4, 1945, followed by a number 
of subsequent communications, the French Government took 
the position that the establishment of the tripartite Naval 
Commission was contrary to the quadripartite agreement 
previously drawn up by the European Advisory Commis- 
sion. They stressed their need for naval tonnage and re- 
quested the support of the United States in admitting a 
French representative to the Naval Commission. This Gov- 
ernment declined to propose a change in the Potsdam agree- 
ment on the subject, but its reply stated that “The United 
States Government is in principle favorably disposed to- 
wards making available to the French Government a part 
of its share of surface vessels formerly belonging to the 
German Navy and will be glad to indicate at a later date the 
extent to which it can comply with the wishes of the French 
Government * * *.” 

In January 1946, the French also asked for a share in the 
Japanese Navy. In its reply, this Government pointed out 
that it had been agreed that Japanese submarines and com- 
bat vessels larger than destroyers were to be destroyed. It 
went on to say, however, that “this Government is agreeable 
in principle to making suitable arrangements for the trans- 
fer to the French Government of part of the United States’ 
share of Japanese surface vessels of destroyer class and 
lesser tonnage, when the Supreme Commander for the Allied 
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Powers determines that they are no longer needed for any 
task connected with the implementation of the Japanese 
surrender.” 

The “Memorandum of Understanding between the Gov- 
ernment of the United States of America and the Pro- 
visional Government of the French Republic Regarding 
Settlement for Lend-Lease, Reciprocal Aid, Surplus War 
Property, and Claims,” initialed by representatives of the 
two governments on May 28, 1946, contained the follow- 
ing provision: 

“6 (1) The United States Government will undertake 
to make available to the French Government part of the 
United States Government’s share of captured German and 
Japanese surface naval vessels when such vessels become ex- 
cess to United States needs and are no longer needed for 
any task connected with the implementation of the German 
and Japanese surrenders.” 

The French Government is aware that it cannot expect 
to receive from this Government any submarines or any 
surface naval vessels larger than destroyers. The remaining 
vessels involved are few in number and their transfer to 
the French Government is regarded as a matter of no 
strategic significance. 

Other pertinent facts are stated in the documents supplied 
to you by the Department of State and the Navy Depart- 
ment, as well as in the opinion of the Lega] Adviser of the 
Department of State, submitted to me by the Acting Secre- 
tary of State with his letter of September 18, 1946, in which 
he concludes that you are authorized to make the proposed 
transfer without compensation. I concur in that conclusion. 
I wish to refer particularly to his discussion of the opinion 
which Attorney General Jackson rendered to President 
Roosevelt in connection with the transfer of certain over- 
age destroyers of the United States Navy to the Government 
of Great Britain in exchange for naval and air bases (39 
Op. A. G. 484). The Attorney General there concluded that 
the President as Commander-in-Chief was authorized under 
his constitutional and statutory powers to dispose of certain 
vessels of the United States Navy, which appropriate staff 
officers declared unessential to the defense of the United 
States. 
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Under the opinion of Attorney General Jackson it is clear 
that if the vessels presently under consideration were in 
every sense part of the United States Navy, but unessential 
to the defense of the United States, the President as Com- 
mander-in-Chief would be authorized to make the proposed 
disposition to the Government of France, upon findings by 
the President that the consideration for the transfer was 
of value to the national defense and that the transfer was 
in the best interests of the United States. In the present 
situation the authority of the President to transfer the 
vessels is supported by additional factors. Here the vessels 
to be transferred were not constructed from appropriated 
funds. They are not, and never were, commissioned in the 
United States Navy, and I am advised that the Secretary 
of the Navy does not deem it desirable that they be so 
commissioned. Although in American custody, they were 
in fact captured in a war in which we participated as one 
of a number of allies. Moreover, in a memorandum ad- 
dressed to ‘you on August 14, 1946, the Secretary of the Navy 
stated that “Such a transfer would be a matter of no stra- 
tegic significance and would be advantageous in order to 
relieve the Navy of custodial responsibility.” This respon- 
sibility as long as it continues is, of course, burdensome and 
expensive. He also stated that in the event you approve the 
transfer “the Navy Department will designate such vessels 
as are excess to the needs of the U. S. Navy.” It must 
follow, in these circumstances, that the President’s power to 
transfer to an ally the captured vessels which I have just 
described must be at least as great as the power to transfer 
naval vessels removed from the Navy Register. 

It is unnecessary at this time to discuss whether or not 
consideration is necessary to support the transfer of these 
captured vessels since it is my conclusion that findings by 
you that the consideration 1s of value to the national defense 
and that the transaction would be in the best interests of 
the United States, would be amply supported by the facts 
before you. In this connection, the Legal Adviser of the 
Department of State points out: “If, in this instance, the 
assumption be made * * * that something of value to the 
Navy or, at least, to the national defense, must be received 
in exchange for the vessels, such consideration has been 
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furnished by France, both by its participation in the war as 
an ally of the United States and by the many commitments 
towards ‘cooperation in the fulfillment of the economic 
objectives which both Governments recognize as essential to 
world peace and prosperity’ undertaken by France during 
the recent economic and financial discussions with the United 
States. (Declaration Made in Washington by the President 
of the United States and in Paris by the President of the 
Provisional Government of the French Republic on May 
28, 1946.)” 

In the light of the foregoing, I conclude that you are 
empowered to direct the transfer of these captured vessels 
to the Government of France. 


Sincerely yours, 
TOM C. CLARK. 


Ss * 
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AIR COMMERCE ACT OF 1926. 


International air routes. 

The Secretary of Commerce is not authorized under the Air 
Commerce Act of 1926, as amended (44 Stat. 568), to establish 
an international air route by international agreement. 586. 

Under section 6(c) he is authorized to grant reciprocal 
privileges to foreign aircraft desiring to engage in foreign air 
commerce within the United States which would exempt them 
from registration under United States laws, provided such 
foreign nation has granted similar privileges to United States 
aircraft. 536. 

If a foreign nation, namely Great Britain, grants permission 
to United States aircraft engaged in foreign commerce to enter 
and land therein, the Secretary may grant the same privileges 
to a like extent to registered British aircraft under the Air 
Commerce Act. Such reciprocal privileges may be limited as 
to number and times of entry, as shall be determined between 
the two nations. 586. 

Both this country and the foreign nation shall reserve their 
sovereign rights to withdraw the privilege when continuance 
is no longer in their interests, and the Secretary of Commerce 
may not waive such discretion either as to his future acts or 
to those of his successor. 536. 


AIRCRAFT. 
Immunity under antitrust laws. *Civil Aeronautics Board. $938. 
International air routes. *Air Commerce Act of 1926. 536. 
ATR FORCE. 


Correction of military and naval records. *Records. 10, 71. 

Correction of records, Articles of War amended. See Army, also 
Navy. *Records. 49. 

Correction of records, relief previously denied. See Navy, also 
Army. *Records. 12. 

Promotion of officer. *Marine Corps. 291. 

Retirement date changed, correction of records. See Navy, also 
Army. *Records. 94. 

Service benefits allowed, correction of records. See Army, also 
Navy, Coast Guard. *Records. 208. 


ALASKA. 
Organic Act. *Indebtedness, limitation on. 210. 


ALASKA, ORGANIC ACT. 
Unemployment compensation. *Indebtedness, limitation on. 
210. 
ALIEN PROPERTY CUSTODIAN. 


United States military and naval bases. *Philippine Islands. 
148. 
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Adjustment of immigrant status. *Immigration. 4933. 


Permanent residents, waiver of privileges. *Immigration. 131, 
170. 


AMERICAN INSTITUTE OF ARCHITECTS. 


Disposition as surplus property. *Old San Francisco Mint 
building. 481. 


AMMUNITION STORAGE. 


Safety standards, storage of explosives. 

The Joint Board contituted by the act of May 29, 1928, 45 
Stat. 883, 928, in the execution of its statutory duty to 
“keep advised of storage supplies of ammunition and com- 
ponents thereof * * * with special reference to keeping such 
supplies properly dispersed and stored,” etc., had the author- 
ity to establish safety standards and has the authority now to 
make changes therein. As to whether-these can have “‘bind- 
ing legal force,’ it is the opinion of the Attorney General 
that they must be considered binding, but only as minimum 
safety standards. $38. 


ANNUITY, CIVIL SERVICE RETIREMENT. 


Pensions—State Community Property Laws. *Veterans’ Bene- 
fits. $70. 


ANTITRUST LAWS. 
Immunity under antitrust laws. *Civil Aeronautics Board. 388. 


APPOINTMENT. 
Promotion of officer. *Marine Corps. 291. 


APPROPRIATIONS. 

Armed Services housing mortgage loan guaranties. *Housing. 
424. 

Cutoff of funds from Office of the Inspector General and Comp- 
troller. *Mutual Security Program. 507. 

Defense appropriations, objectional provision m act. *Consti- 
tutional Law. 230. 

Disposition as surplus property. *Old San Francisco Mint 
building. 481. 

Executive province, invasion by Congress. *Constitutional Law. 
300. 

National park revenues not subject to discretionary authority 
_ of Secretary of Interior. *National Parks. 127. 

Obligations met by future appropriations. *Insurance. $868. 

Permanent legislation in appropriation act. *Bonds. 259. 

Permanent legislation in appropriation act— ‘Gwinn Amendment.’’ 
*Housing. 274. 

Transportation Act of 1958. *Railroad Loan Guaranties. 408. 


552 Index-Digest 


ARCHITECTURAL FEATURES AND APPURTENANCES. 
Regulation of buildings and construction. *Old Georgetown 
Act—District of Columbia. 441. 


ARCHITECTURAL HISTORIANS, SOCIETY OF. 
Disposition as surplus property. *Old San Francisco Mint 
building. 481. 


ARKANSAS, STATE OF. 
Power to suppress resistance. *President. 318. 


ARMED FORCES. 
Banking facilities, Armed Forces installations. *Banks. 1. 
Pensions—State Community Property Laws. *Veterans’ Benefits. 
370. 
Power to suppress resistance. *President. $18. 
President's authority to release. *Stockpiled Strategic Materials. 
174. 
Promotion of officer. *Marine Corps. 291. 
ARMED SERVICES HOUSING MORTGAGE GUARANTIES. 
*Housing. 424. 


ARMY. 
Correction of military and naval records. *Records. 10, 71. 
Correction of records, Articles of War amended. See also Navy. 
*Records. 49. 
Correction of records, relief previously denied. See also 
Navy. *Records. 12. 
Engineer Corps information exchanged. *Confidential Informa- 


tion. $5. 
President’s authority to release. *Stockpiled Strategic Materials. 
174. 


President's power, military offenders. *Pardon. 261. 

Promotion of officer. *Marine Corps. 291. 

Retirement date changed, correction of records. See Navy, also 
Air Force. *Records. 94. 

Safety standards, storage of explosives. *Ammunition Storage. 
38. 

Service benefits allowed, correction of records. See Navy, also 
Air Force, Coast Guard. *Records. 208. 

Veterans’ benefits. See Veterans’ Benefits. 16, 119. 


ARMY BOARD ON CORRECTION OF MILITARY RECORDS. 
Correction of military and naval records, promotion. *Records. 
71. 
Correction of records, Articles of War amended. *Records. 49. 
Retirement date changed. ‘*Records. 94. 
Service benefits allowed. *Records. 208. 
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ABMY, DEPARTMENT OF. 


Application of reclamation laws. ‘Irrigation project. 377. 
Bridge across Savannah River—alteration costs. * Railroads. 


542. 
Highway bridge across Stono River, 8.C.—alteration costs. 
*Bridges. 179. 


ASSIGNMENT OF CLAIMS ACT OF 1940. 


Sale of agricultural commodities for foreign currencies. ‘*Sur- 
plus Property. 192. 


ATOMIC ENERGY COMMISSION. 


Validity of proposed electric utility contract. 

The Atomic Energy Commission is authorized by the 
Atomic Energy Act of 1954, approved August 30, 1954, c. 
1073, 68 Stat. 919, to enter into a long-term contract with 
the Mississippi Valley Generating Company whereby that 
Company will provide electric utility service to the Com- 
mission or to the Tennessee Valley Authority in replacement 
of electric utility service furnished to the Commission by the 
Authority, in connection with the construction or operation 
of the Oak Ridge, Paducah, and Portsmouth installations of 
the Commission. 187. 

The proposed contract satisfies the provision of section 
165.b of the Atomic Energy Act of 1954 that no contract 
entered into under the authority-of the act shall provide for 
direct payment or direct reimbursement by the Commission 
of any Federal income taxes on behalf of any contractor per- 
forming the contract for profit. 187. 

No opinion is expressed upon questions within the juris- 
diction of regulatory bodies, the approval of which may be 
required in accordance with the provisions of section 8.15 of 
the contract. 187. 

Terms of office extended. *Displaced Persons Commission. 88. 


ATOMIC ENERGY ACT OF 1946. 


Commodity Credit Corporation. *Claims. 80. 
Terms of office extended. *Displaced Persons Commission. 88. 


ATOMIC ENERGY ACT OF 1954. 
Electric utility contracts. *Atomic Energy Commission. 187. 


ATTORNEY GENERAL. 
Judicial questions. 

It has long been the policy of the Attorneys General not 
to render official opinions on judicial questions which might 
bring the Department of Justice into conflict with the courts. 
91. 

It is not deemed proper for the Attorney General to express 
an opinion upon a judicial question which is pending in or 
must ultimately be decided by the courts. 266. 
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The Attorney General should not render opinions which 
will bring him in conflict with a court, or where there are 
conflicting judicial decisions on the matter concerning which 
the opinion is requested. 266. 

Adjustment of immigrant status. *Immigration. 4988. 

Administrative certificates of citizenship. *Citizenship. 452. 

Alien immigrant’s status, order adjusting. *Immigration. 1981. 

Reversal of customs decision. *Customs Laws. 266. 

Rulemaking under Wagner-Peyser Act. *Migrant Farm Labor. 
406. 

Temporary adjournment of Senate. *Recess Appointments. 463. 


BANKS. 
Banking facilities, Armed Forces installations. 

Continuance of the facilities maintained by national banks 
at military installations heretofore provided under arrange- 
ments effected by the Secretary of the Treasury upon request 
of the Secretary of War is authorized under 12 U.S.C. 90. 1. 

Such facilities were inaugurated as emergency war measures 
and are provided only at places where ordinary banking 
facilities are nonexistent, inadequate or available at remote 
distances. They do not engage in the general business of 
banking, including loans, trusts or discounting of commercial 
notes, which is required to be transacted in the regular offices 
of the banks or their established branches (12 U.S.C. 36, 81). 
1, 

The question submitted involving authority of State banks 
under State laws to maintain such facilities is not passed upon 
at this time since they are established and maintained only at 
the request of the Treasury Department. If the State super- 
vising authorities should object to a State bank performing 
such duties or the bank itself does not desire to do so, it is the 
practice of the Treasury Department to employ a national 
bank. 1. 


BASES. 
United States military and naval bases. *Philippine Islands. 148. 
BEACON HILL—BOSTON. 
Regulation of buildings and construction. *Old Georgetown Act— 
District of Columbia. 441. 
BIDS. 
Disposition of public power revenue bonds at less than par and 
accrued interest unauthorized. *Bonds. 259. 
BOARD FOR CORRECTION OF NAVAL RECORDS. 


Correction of military and naval records. *Records. 10. 
Correction of records, relief previously denied. *Records. 12. 


BOARD 
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OF TAX APPEALS. 


Special Counsel—conflicting interests. *QOi] Leases. 588. 


BONDS. 


Disposition of public power revenue bonds. 


Section 203(a)(3) of the National Industrial Recovery Act 
(48 Stat. 195) authorizes the Administrator of General Serv- 
ices to dispose of certain public power revenue bonds of State 
agencies which he holds as successor to the Federal Works 
Administrator, subject to the qualification that before the 
bonds are offered for sale the issuing agencies must be accorded 
an opportunity to redeem them at par and accrued interest, 
as provided by the Independent Offices Appropriation Act, 
1947. 259. 

In view of section 3709 of the Revised Statutes, providing 
for competitive bidding in Government purchases and 
sales, there is no existing authority, except as to two of the 
bond issues involved, to negotiate a sale of the bonds to the 
issuing agencies at less than par and accrued interest. 259. 

No opinion is expressed as to the Administrator’s authority 
to proceed without competitive bidding pursuant to section 
203(e) of the Federal Property and Administrative Services 
Act of 1949 since the authority provided by that section 
expired on June 30, 1955. 259. 


Second Liberty Bond Act. 


Section 20 of the Second Liberty Bond Act of September 
24, 1917 (40 Stat. 288), as amended by section 3 of the Public 
Debt Act of 1942, March 28, 1942 (56 Stat. 189), authorizes 
the Secretary of the Treasury to issue at a discount current 
interest-bearing obligations of the United States pursuant to 
sections 1, 5 and 18 of that act. The later authority provided 
by section 20 supersedes the more restricted authority 
conferred by sections 1,5 and 18. $657. 


Armed Services housing mortage loan guaranties. *Housing. 
424. 
New Housing Authority Bonds. *Housing. 198. 


BONNEVILLE PROJECT ACT. 
Disposition of surplus. *Electric power. 236. 
BOULDER CANYON PROJECT ACT. 
Disposition of surplus. *Electric power. 29386. 
BRANCH BANES. 
Banking facilities, Armed Forces installations. *Banks. 1. 
BRIDGE—SAVANNAH RBIVEBR. 
Alteration costs. *Railroad. 6542. 
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BRIDGES. 


Highway bridge across Stono River, 8.C.—alteration costs. 

By authority of the act of March 3, 1899 (30 Stat. 1153) 
the Secretary of the Army issued an order on July 26, 1949, to 
the South Carolina State Highway Department to alter the 
Johns Island Highway Bridge over the Stono River. The act 
of June 21, 1940 (54 Stat. 497) partially superseded the 1899 
act and provided that the United States share the costs of al- 
teration of obstructive railroad bridges but not highway 
bridges. The act of July 16, 1952 (66 Stat. 732), amending 
the 1940 act, included alteration costs of public highway 
bridges but did not make them retroactive. Prior to the 1952 
act no part of the required alterations ordered under the 1899 
act had been made. 179. 

Since the 1952 amendatory act is plainly remedial legis- 
lation, it is advised that the unexecuted order be withdrawn 
and a new one issued under the 1940 act, as amended. See 
41 Op. 542. 179. 

BUDGET AND ACCOUNTING ACT, 1921. 


Commodity Credit Corporation. *Claims. 80. 


BUILDINGS. 
Disposition as surplus property. *Old San Francisco Mint build- 
ing. 481. 
Regulation of buildings and construction. *Old Georgetown 
Act— District of Columbia. 441. 
BUREAU OF MINES. 
Authority of Secretary of Navy to lease. *Oil Shale—Naval 
Reserves. $44. 
BUREAU OF PUBLIC ROADS. 
Reorganization Plan. *Public Roads Administration. 28. 


CALIFORNIA. 
Pensions—State Community Property Laws. ‘*Veterans’ Benefits. 
370. 
CANADA. 
German prize vessel transferred to Canada. ‘*Prize vessel. 41. 


CANAL ZONE. 
Classification of citizens of Panama. ‘*Veterans’ Benefits. 67. 
CAPEHART ACT, see HOUSING AMENDMENTS OF 1955. 
424. 
CAPTURED VESSELS. 


German and Japanese vessels transferred to France. 
At the Potsdam Conference in 1945 the United States, 
United Kingdom and Union of Soviet Socialist Republics 
established a tripartite commission to divide the captured 
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German fleet. France protested that this was contrary to a 
previous quadripartite agreement and requested a share of 
the German and Japanese navies. The United States there- 
after agreed to make available part of its share of the captured 
surface naval vessels to France when they became excess to 
United States needs. 644. 

Since the vessels presently under consideration were not 
constructed from appropriated funds, have never been commis- 
sioned in the United States Navy, and were captured in a war 
in which we were one of a group of allies, the proposed trans- 
fer would be advantageous in relieving our Navy of the custo- 
dy of vessels in excess of our needs. See 39 Op. 484 (1940). 
644. 

The President is empowered to direct transfer of these 
vessels to the Government of France, without compensation 
therefor, if he finds it to be in the best interests of the United 
States. 644. 


CARRIERS. 


Immunity under antitrust laws. *Civil Aeronautics Board. $88. 
International air routes. *Air Commerce Act of 1926. 586. 


CENSUS, BUREAU OF. See Census, Seventeenth Decennial. 120. 


CENSUS, SEVENTEENTH DECENNIAL. 


Discretion as to method of enumeration. 

The Congress has vested in the Director of the Census, 
subject to the approval of the Secretary of Commerce, dis- 
cretion to determine the manner in which inhabitants of the 
United States who are abroad on the enumeration date shall 
be enumerated in the Seventeenth Decennial Census. The 
method (described in the opinion) which the Director in the 
exercise of his discretion, and with the Secretary’s approval, 
proposes to use with regard to the enumeration of such per- 
sons and to their allocation or non-allocation among the popu- 
lations of the several States is the same that has been consist- 
ently employed in the taking of decennial censuses for many 
years. Nothing in the Constitution or in the statutes forbids 
such action on his part. 69. 

The judgment and discretion which the statutes have re- 
posed in the Director of the Census, subject to the approval 
of the Secretary of Commerce, are broad enough to permit 
the adoption of a procedure whereby a student who is away 
from home attending college will be considered and enumer- 
ated as a resident of the enumeration district in which he lives 
while attending college and not of the district in which his 
home is located. 659. 
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Industrial classifications for statistical purposes. 

Section 11 of the act of June 18, 1929 (46 Stat. 25), cannot 
reasonably be construed to prohibit the proposed plan for the 
coordination of industrial classifications for statistical pur- 
poses, described in the opinion, under which the Bureau of the 
Census may make the industry code classifications assigned by 
the Bureau to individual business establishments for statistical 
purposes available to certain other Federal and State Govern- 
ment statistical agencies, since the plan would disclose neither 
the identity of reporting establishments, when unknown, nor 
confidential information reported by them, but would other- 
wise effectuate the legislative policy with respect to the collec- 
tion and use of statistical information. 120. 


CERTIFICATE OF CITIZENSHIP. 
Administrative. *Citizenship. 462. 


CERTIFICATES OF INDEBTEDNESS. 
Second Liberty Bond Act. *Bonds. $3657. 


CITIZENSHIP. 


Administrative certificates of citizenship. 

Section 327(f) of the Nationality Act of 1940, 54 Stat. 
1151, 8 U.S.C. (1946 ed.) 727(f) (now section 332(e) of the 
Immigration and Nationality Act of 1952, 66 Stat. 163, 
253, 8 U.S.C. 1143(e)), providing that an administrative 
certificate of citizenship shall have the same effect in all 
public offices of the United States as a judicial certificate of 
citizenship, precludes the Department of State from challeng- 
ing for passport purposes the citizenship of a holder of an 
administrative certificate. 452. 

Section 342 of the Immigration and Nationality Act 
(8 U.S.C. 1453) insofar as it authorizes the Attorney General 
to institute administrative proceedings for the cancellation 
of such a certificate on the ground that it was issued under a 
mistake of law, is not mandatory but empowers the Attorney 
General to proceed in the exercise of a sound discretion. 
Such a proceeding will not be instituted where the equities of 
the case are appealing and there is substantial doubt whether 
legal error was committed in issuing the certificate. 452. 

Expatriation, foreign military service. 

A United States citizen required by the law of another 
country to serve in its armed forces and, while so serving, to 
take an oath of allegiance to its sovereign, did not lose his 
United States citizenship under section 2 of the act of March 
2, 1907 (34 Stat. 1228), where there was nothing in the 
surrounding circumstances to indicate that his military 
service or oath-taking was voluntary in nature. 865. 
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Classification of citizens of Panama. *Veterans’ Benefits. 67. 
Waiver of privileges, employees in foreign missions. *Immi- 
gration. 181, 170. 


CIVIL AERONAUTICS BOARD. 
Immunity under antitrust laws. 

A proposed agreement to be executed by the Secretary of 
the Air Force on behalf of the United States and a number of 
civil air carriers, providing for planning for and, in a national 
emergency, the operation of, a ‘Civil Reserve Air Fleet”’ 
would be required to be filed with the Civil Aeronautics 
Board under section 412(a) of the Civil Aeronautics Act. 
(49 U.S.C. 492(a)) The Board may either approve or dis- 
approve the agreement and if it approves, immunity from 
provisions of the antitrust laws under section 414 of the act 
would be extended to any person affected by the order. $88. 

Neither the Attorney General nor the Department: of 
Justice has authority to approve the agreement or to grant 
such antitrust immunity. $333. 


CIVIL AERONADTICS ACT, AS AMENDED. 

Immunity under antitrust laws. *Civil Aeronautics Board. 338. 
CIVIL RESERVE AIR FLEET. 

Immunity under antitrust laws. *Civil Aeronautics Board. $88. 
CIVIL RIGHTS. 

Power to'suppress resistance. ‘*President. 318. 
CIVIL SERVICE. 


Administrative Procedure Act, promotion of hearing examiners. 
Section 11 of the Administrative Procedure Act (60 Stat. 
244, 5 U.S.C. 1010) places upon the Civil Service Commission 
the responsibility of determining, as to each Government 
agency subject to the act, which hearing examiners are to be 
promoted to vacancies at higher grades. 74. 
Classification, former legislative employees. 
Section 2(b) of the act of November 26, 1940, 54 Stat. 
1212, prescribing a method for the acquisition of a classified 
civil service status by former employees of the legislative 
branch, is applicable only to those emplovees whose names 
appear on the official payroll of the Senate or of the House of 
Representatives. 54. 
Positions under Department of Corrections, District of Columbia. 
The act of December 20, 1941, 55 Stat. 849, made civil- 
service requirements applicable to positions in the Work- 
house at Occoquan, Virginia, the Reformatory at Lorton, 
Virginia, and the Washington Asylum and Jail, all under the 
District of Columbia Government and at that time under the 
jurisdiction of the Department of Public Welfare. 98. 
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CIVIL SERVICE—Continued. 

The act of June 27, 1946, 60 Stat. 320, which created a 
Department of Corrections for the District of Columbia and 
transferred the three above-named institutions from the 
Department of Public Welfare to the newly created Depart- 
ment of Corrections, did not remove the previously imposed 
civil-service requirements. 98. 

Supergrade positions—Office of Civil and Defense Mobilization. 

Section 505(i) of the ClassificationAct of 1949, as amended 
(63 Stat. 954), requiring approval by the Civil Service 
Commission of the qualifications of proposed appointees to 
supergrade positions (GS 16, 17 and 18), is not applicable 
to positions of Regional Director in the Office of Civil and 
Defense Mobilization in view of the exception for positions 
the compensation of which is paid from appropriations for 
the Executive Office of the President under the heading 
“Office of Defense Mobilization.’”’ That agency has been 
abolished and its functions and those of the Federal Civil 
Defense Administration vested in a new agency, the Office of 
Civil and Defense Mobilization. The new agency should be 
regarded as within the scope of the exception. 419. 

Nor can the exception provided by section 505(i) be 
confined to positions in the excepted service. Congress did 
not differentiate in the statute between competitive and 
excepted positions, and such a differentiation cannot be 
read into the statute under the guise of interpretation. 419. 

Civil Service Reserve appointments. See Veterans’ Benefits. 119. 

Classification Act, salary augmented. *Library of Congress. 62. 

Classification of citizens of Panama. ‘*Veterans’ Benefits. 67. 

Eligibility of Maritime Service administrative enrollees. *Re- 
tirement. 115. 

Reduction in force. See Veterans’ Benefits. 16. 

Reemployment rights. See Veterans’ Benefits. 16. 

Veterans’ preference. See Veterans’ Benefits. 16, 119. 


CIVIL SERVICE ACT. 
Positions, District of Columbia. *Civil Service. 98. 
CIVIL SERVICE COMMISSION. 


Classification of citizens of Panama. ‘*Veterans’ Benefits. 67. 

Retention rights. *Veterans’ Benefits. 44. 

Supergrade positions—Office of Civil and Defense Mobilization. 
*Civil Service. 419. 


CIVIL SERVICE BETIREMENT ACT. 
Eligibility of Maritime Service administrative enrollees. *Retire- 
ment. 1165. 
CIVIL SERVICE RETIREMENT ANNUITY. 


Pensions—State Community Property Laws. *Veterans’ Benefits. 
370. 
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Commodity Credit Corporation, claims barred by statute of 


limitations. 


The Commodity Credit Corporation may legally pay 
claims on which suit would be barred by the statute of 
limitations contained in section 4(c) of the Commodity 
Credit Corporation Charter Act, 62 Stat. 1070, as amended, 
15 U.S.C. 714b(c). It may not pay claims arising out of 
the operations of its predecessor Delaware corporation on 
which suit was barred by June 30, 1948 (the effective date of 
the above-mentioned act). It may, however, pay claims 
arising out of the operations of its predecessor Delaware 
corporation on which suit was barred after June 30, 1948, by 
statutes of limitations deemed to terminate only the remedy 
and not the right. 80. 


Federal Tort Claims Act, settlement of claims. 


The provision of the Federal Tort Claims Act authorizing 
administrative settlement of claims (28 U.S.C. 2672) clearly 
places a limit of $1,000 on the amount which may be paid 
thereunder on any one claim. It would be unwarranted to 
permit administrative settlement of a loss exceeding $1,000 
merely because a subrogee files claim separately for its share 
of the claim. The interests of subrogor and subrogee are 
only interests in the same single claim. There is nothing in 
the decision in United States v. Aetna Surety Co., 338 U.S. 


‘366, which supports a contrary view. 70. 
Conflicting interests. See Officers and Employees. 
Denial of registration of claims because of content. 

Office. 395. 
CLARK HILL RESERVOIR PROJECT, GEORGIA. 


Disposition of surplus. *Electric power. 236. 


CLASSIFICATION ACT OF 1923, AS AMENDED. 


Superseded. See Classification Act of 1949. 
Hearing examiners, Administrative Procedure Act. 
vice. 74. 


Positions, District of Columbia. ‘*Civil Service. 98. 
Salaries, Library of Congress. ‘*Library of Congress. 


CLASSIFICATION ACT OF 1949. 


21, 533. 
*Copyright 


*Civil Ser- 


62. 


Authority to establish regular workweek. *Public Printer. 282. 
Salary augmented by honorarium. *Library of Congress. 62. 


Supergrade positions—Office of Civil and Defense Mobilization. 
*Civil Service. 419. 
COAST GUARD. 
Correction of military and naval records. *Records. 10, 71. 


Correction of records, Articles of War amended. See also Army, 


Navy. *Records. 49. 


Correction of records, relief previously denied. *Records. 12. 
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Eligibility of Maritime Service administrative enrollees. *Retire- 
ment. 115. 

Promotion of officer. *Marine Corps. 291. 

Retirement date changed, correction of records. See Army, Navy 
and Air Force. *Records. 94. 

Service benefits allowed, correction of records. See Army, also 
Navy, Air Force. *Records. 208. 


COMMERCE. 


Shipping information exchanged. *Confidential Information. 
35. 


COMMERCE, DEPARTMENT OF. 
Reorganization Plan. *Public Roads Administration. 28. 


COMMERCE, SECRETARY OF. 


Discretion to approve census enumeration method. ‘*Census, 
Seventeenth Decennial. $1, 59. 

Federal Aid Program—prevailing wages. ‘*Highways. 488. 

International air routes. *Air Commerce Act of 1926. 536. 

Ship mortgage and loan insurance. *Insurance. 8683. 


COMMISSION. 


Disclosure of information to Senate Committee. *Federal 
Communications Commission. 221. 

Eligibility of Maritime Service administrative enrollees. ‘*Retire- 
ment. 115. 

Term of office extended. *Displaced Persons Commission. 88. 


COMMODITY CREDIT CORPORATION. 


Limitation on membership of Advisory Board. 

An employee of the Federal Government outside the De- 
partment of Agriculture is not disqualified by such employ- 
ment from membership on the Advisory Board of the Com- 
modity Credit Corporation. 340. 

The statute creating the Advisory Board (sec. 9(b) of the 
Commodity Credit Corporation Charter Act, as amended, 
June 7, 1949, 63 Stat. 156) does not prohibit membership on 
the Board by persons otherwise employed by the United 
States. A congressional committee report describing the 
Advisory Board’s members as “outside” individuals does 
not show any clear intention to prohibit membership to 
those who, while not employed in the Department of Agricul- 
ture, are employed by the Federal Government in some other 
capacity. 

In these circumstances, no warrant exists by any accepted 
canon of statutory interpretation for the addition of such a 
prohibition. $40. 

Agricultural commodities, price supports. *Subsidies. 188, 200. 
Claims against, statute of limitations. *Claims. 80. 
Milk fund for school children. ‘*Subsidies. 199. 
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COMMODITY CREDIT CORPORATION—Continued. 
President’s authority to release. *Stockpiled Strategic Materials. 
174. 
Sale of agricultural commodities for foreign currencies. *Surplus 
Property. 192. 


COMMODITY CREDIT CORPORATION CHARTER ACT. 
Agricultural commodities, price supports. *Subsidies. 183, 199. 
Claims barred by statute of limitations. *Claims. 80. 
Limitation on membership of Advisory Board. *Commodity 

Credit Corporation. 3840. 


COMMON CARRIEBS. 


International air routes. *Air Commerce Act of 1926. 536. 
Transportation Act of 1958. *Railroad Loan Guaranties. 408. 


COMMUNICATIONS ACT OF 1948, AS AMENDED. 


Disclosure of information to Senate Committee. *Federal Com- 
munications Commission. 221. 


COMMUNIST PARTY. 


Permanent legislation in appropriation act—'‘Gwinn Amendment.”’ 
*Housing. 274. 


COMMUNITY PROPERTY LAWS. 


Pensions—State Community Property Laws. *Veterans’ Benefits. 
370. 


COMPENSATION. 
Authority to establish regular workweek. *Public Printer. 282. 
Conflicting interests. *Turkey Industry Advisory Committee. 
217. 
Salary augmented. *Library of Congress. 62. 
Salary, recess appointees. *Recess Appointments. 4683. 
Special Counsel—conflicting interests. ‘*Oil Leases. 5383. 


COMPTROLLER GENERAL. 

Commodity Credit Corporation, claims barred by statute of limita- 
tions. *Claims. 80. 

Cutoff of funds from Office of the Inspector General and Comp- 
troller. *Mutual Security Program. 507. 

Permanent legislation in appropriation act— ‘Gwinn Amendment.”’ 
*Housing. 274. 

Temporary adjournment of Senate. *Recess Appointments. 463. 


CONFIDENTIAL INFORMATION. 
Exchange between agencies. 

Under the provisions of the Federal Reports Act of 1942 the 
Director of the Bureau of the Budget may require the Corps 
of Engineers, Department of the Army, to make available to 
the Maritime Commission information obtained since Decem- 
ber 24, 1942, relating to commodities shipped in the domestic 
water trades of the United States. $5. 
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CONFIDENTIAL INFOBMATION—Continued. 

Census records. *Census, Seventeenth Decennial. 120. 

Disclosure to congressional committee. *Mutual Security Pro- 
gram. 6507. 

Disclosure of information to Senate committee. Federal Com- 
munications Commission. 221. 

Records disclosed during liquidation. *Reconstruction Finance 
Corporation. 166. 


CONFLICTING INTERESTS. 
Limitation on membership of Advisory Board. *Commodity 
Credit Corporation. 340. 
Patents, employee prosecuting claim. *Patents. 21. 
Private compensation. *Turkey Industry Advisory Committee. 
217. 
Special Counsel—conflicting interests. *QOil Leases. 588. 


CONGBEBESS. : 

Adjustment of immigrant status. ‘*Immigration. 488. 

Armed Services housing mortgage loan guaranties. *Housing. 
424. 

Authority to establish regular workweek. *Public Printer. 282. 

Delegation to its committees to disapprove disposal contracts 
anauthorized. *Constitutional Law. 230. 

Disposition as surplus property. *Old San Francisco Mint 


building. 481. 

Executive province, invasion by Congress. *Constitutional Law. 
300. 

Federal Aid Program—prevailing wage determination. *Highways. 
488. 


German prize vessel transferred to Canada. ‘*Prize vessel. 41. 

Legislative employees, civil service status. *Civil Service. 54. 

Options to purchase not included in lease. *Surplus Property. 
294. 

Option, waiver of. *Lands, Buildings, Conveyancing. $11. 

Pensions—State Community Property Laws. ‘*Veterans’ Benefits. 


$70. 

Permanent legislation in an appropriation act—‘'Gwinn Amend- 
ment.’’ *Housing. 274. 

President’s authority to release. *Stockpiled Strategic Materials. 
174. 


Reconveyance of land title. *Lands, Buildings, Conveyancing. 5. 

Reorganization Plan. *Public Roads Administration. 28. 

Rulemaking under Wagner-Peyser Act. *Migrant Farm Labor. 
406. 


CONGRESS, LIBRARY OF. 
Salary augmented by honorarium. ‘*Library of Congress. 62. 


Index- Digest 565 


CONGRESSIONAL COMMITTEES. 
Executive provinoe, invasion by Congress. 
*Constitutional Law. 3800. 
*Mutual Security Program. 507. 
Power to disapprove contract made by Defense Department invalid. 
*Constitutional Law. 280. 


CONSTITUTIONAL LAW. 


Executive province, invasion by Congress. 
Section 601 of the act of September 28, 1951, c. 434, 65 Stat. 
336, 365, provides, in effect, that no accessions, leases, trans- 
fers, or declarations of surplus, of any real property, may be 
made by any designated officer of the military departments, 
where the amount involved exceeds $25,000, unless the desig- 
nated officer of the military department first comes into agree- 
ment with the Committees on Armed Services of the Senate 
and of the House of Representatives. In this aspect it reflects 
an attempted exercise of executive authority by the legislative 
branch of the Government not warranted by the Constitution 
and is, therefore, unconstitutional. 300. 
Section 638 of the Department of Defense Appropriation 
Act, 1956, approved July 13, 1955 (69 Stat. 301), Public Law 
157, 84th Congress, first session, which reserves to the Appro- 
priations Committees of the House of Representatives and the 
Senate the right to disapprove disposal contracts entered into 
by the Secretary of Defense, is violative of the constitutional 
principle of separation of powers between the executive and 
legislative branches of the Government. It is also invalid as 
the attempted exercise of a lawmaking function by com- 
mittees of the Congress. 230. | 
Art. I, sec. 8, General Welfare Clause. 
Ship mortgage and loan insurance. ‘*Insurance. 3683. 
Transportation Act of 1958. *Railroad Loan Guaranties. 
403. 
Art. I, sec. 8, cl. 1, General Welfare Clause. *Housing. 138. 
Art. I, sec. 8, cl. 2, General Welfare Clause. Armed Services 
housing mortgage loan guaranties. *Housing. 424. 
Art. I, sec. 8, cl. 8, power of Congress. Denial of registration of 
claim to copyright. *Copyright Office. 3965. 
Art. II, sec. 2, appointing power of President. Correction of mili- 
tary and naval records. *Records. 10. 
Art. II, sec. 2, appointing power of President. Promotion of offi- 
cer. *Marine Corps. 291. 
Art. II, sec. 2, appointing power of President. Terms of office ex- 
tended. *Displaced Persons Commission. 88. 
Art. II, sec. 2, cl. 2, powers and duties of President. Special 
Counsel—conflicting interests. *Oil Leases. 5633. 
Art. II, sec. 2, promotion of hearing examiners. *Civil Service. 
74. 
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CONSTITUTIONAL LAW —Continued. 


Art. IT, sec. 2, cl. 1, commutation of death sentence by President. 
*Pardon. 251. 

Art. II, sec. 2, cl. 8, recess appointments. Temporary adjourn- 
ment of Senate. *Recess Appointments. 468. 

Art. II, sec. 2, judicial power. Power to suppress resist- 
ance. *President. $18. 

Art. IV, sec. 3, cl. 2, disposal of property. German prize vessel 
transferred to Canada. *Prize vessel. 41. 

Art. IV, sec. 3, cl. 2, disposal of property. Options‘to purchase 

not included in lease. *Surplus Property. 294. 

Art. IV, sec. 3, cl. 2, disposal of property. Optional right to 
revert'title. *Lands, Buildings, Conveyancing. 294. 

Art. IV, sec. 3, disposal of: property. Reconveyance of land 
title. *Lands, Buildings, Conveyancing. 5. 

-‘Art. VI, cl. 2, supreme law of the land. Power to suppress 

~ pesistance. *President. $18. 

Decennial censuses, details not specified. *Census, Seventeenth 
Decennial. $1, 59. 

Executive province, invasion by Congress. *Mutual Security 
Program. 6507. 


CONTRACTORS, INDEPENDENT. 
Federal Aid Program—prevailing wages. *Highways. 488. 


CONTRACTS. 
Annual Contributions Contracts binding on United States. *Hous- 
ing. 188. 
Application of reclamation laws. ‘*Irrigation project. $377. 
Armed Services housing mortgage loan guaranties. *Housing. 


424. 
Authority of Secretary of Navy to lease. *Oil Shale—Naval 
Reserves. $44. 


Disposal contracts, invalid provision enacted by Congress. *Cons- 
titutional Law. 280. 
~ Distribution of surplus. *Electric power. 286. 
:' Electric utility contracts. *Atomic Energy Commission. 187. 
Executive province, invasion by Congress. *Constitutional Law. 
300. 
- Federal Aid Program—prevailing wages. *Highways. 488. 
Right of termination, losses to be paid by Government. *Navy. 
107. 
Ship mortgage and loan insurance. ‘*Insurance. 363. 
_ Transportation Act of 1958. *Railroad Loan Guaranties. 408. 
Waiver. provision with concessioners in national parks. *National 
Parks. 127. 


CONVEYANCING. 
Option, waiver of. *Lands, Buildings, Conveyancing. $11. 
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COPELAND ANTI-KICKBACK AOT. 
Federal Aid Program—prevailing wages. ‘*Highways. 488. 


COPYRIGHT OFFICE. 


Denial of registration of claims because of content. 

It is unclear whether the Register of Copyrights has 
authority to deny registration of a claim to copyright in a 
work which, while it meets all the formal requirements for 
registration, contains seditious, libellous, obscene or other 
matter which may be illegal or opposed to public policy but 
it is not concluded that he is without such power. 3965. 

The Copyright Act, July 30, 1947, c. 391, 61 Stat. 652 
(title 17, United States Code), imposes no duty upon the 
Register to deny registration of such claims to copyright. 
The discretion which must be exercised by the Register 
in determining what may not be accepted involves the corol- 
lary discretion to determine to accept for registration works 
which the courts may ultimately deprive of copyright pro- 
tection for reasons of public policy. 395. 

‘The Register has authority to refer to the appropriate 
authorities material which comes to his attention in the 
course of his duties, and which contains evidence of a violation 
of law. 395. 


COPYRIGHT ACT. 
Denial of registration of claims because of content. *Copyright 
Office. $95. 
CORPORATIONS (GOVERNMENT). 
Surplus property, transfer of title. *Surplus property. 15. 


COURT, UNITED STATES CUSTOMS. 
Reversal of customs decision. *Customs Laws. 266. 


COURTS. 
Claims against United States cognizable by Court of Claims. 
Statute of limitations applicable to claims against the 
United States cognizable by Court of Claims has been con- 
sistently construed to have no application to the consideration 
and settlement of such claims by executive departments. 80. 
Validity of claim to copyright. *Copyright Office. 395. 
COURTS, FEDERAL. 


Power to suppress resistance. *President. $18. 


COURTS-MARTIAL. 
Articles of War amended, correction of records. *Records. 49. 
Correction of records, benefits allowed to servicemen. ‘*Records. 
203. 
CUSTOMS, COMMISSIONER OF. 
Reversal of customs decision. *Customs Laws. 266. 
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CUSTOMS LAWS. 
Reversal of customs decision. 
The proposed reversal by the Secretary of the Treasury of 
a@ previous ruling by the Acting Commissioner of Customs 
under authority delegated by the Secretary of the Treasury, 
so as to reclassify twisted jute packing, single strand packing 
and plumbers’ oakum as duty free under par. 1729 of the Tariff 
Act of 1930 (46 Stat. 590, 679) in lieu of being subject to duty 
under par. 1003, would require, under section 502(b) of that. 
act, concurrence of the Attorney General or a final decision 
of the United States Customs Court. 266. 
Since this matter has been the subject of directly conflicting - 
decisions by the United States Customs Court, the Attorney 
General deems it proper to refrain from approving a reversal 
of the prior ruling or a modification adverse to the United 
States in order that the question may be judicially determin- 
ed by the United States Customs Court. 266. 
DAIRY PRODUCTS. 
Price supports, loans on, and purchases of. ‘*Subsidies. 188, 
199. 
DAVIS-BACON ACT. 
Federal Aid Program—prevailing wage determination. *Highways. 
488. 
DEFENSE DEPARTMENT APPROPRIATION ACT OF 1956. 
Disposal contracts, provision for disapproval by Congress invalid. 
*Constitutional Law. 2380. 
DEFENSE PLANT CORPORATION. 
Transfer of to Navy. *Navy. 107. 
DEFENSE, SECRETARY OF. 
Armed Services housing mortgage loan guaranties. *Housing. 
424. 
DELEGATION OF AUTHORITY. 
Interstate Commerce Commission. ‘*Railroad Loan Guaranties. 
403. 
Secretary of Commerce. ‘*Insurance. 368. 
DEPARTMENT OF DEFENSE APPROPRIATION ACT, 1957. 
Authority of Secretary of Navy to lease. *QOil Shale—Naval 
Reserves. 344. 
DEPORTATION—CITIZEN OF POLAND. 
Adjustment of immigrant status. *Immigration. 438. 
DESEGREGATION OF NEGRO SCHOOL CHILDREN. 
Power to suppress resistance. *President. 318. 
DIAMONDS, INDUSTRIAL AND GEM. 


President’s authority to release. *Stockpiled Strategic Materials. 
174. 
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DISPLACED PERSONS COMMISSION. 
Terms of office extended. 

The Displaced Persons Act of 1948 (62 Stat. 1009) created 
the Displaced Persons Commission composed of three members 
whose terms of office were to end June 30, 1951, coterminously 
with the life of the Commission itself. The act was amended 
June 16, 1950 (64 Stat. 219) to extend the life of the Com- 
mission and terms of its members to August 31, 1952. 88. 

Congress has power to extend terms of offices which it has 
created in this Commission, subject to the President’s con- 
stitutional appointment and removal powers, but there is 
nothing in the amendent requiring him to continue the in- 
cumbents in office. It is not necessary to submit new nomi- 
nations to the Senate for the two members involved and they 
will continue to hold office validly after June 30, 1951. 88. 


DISPLACED PERSONS ACT OF 1948. 
Terms of office extended. *Displaced Persons Commission. 88. 
DISTRICT OF COLUMBIA. 
Commissioners, regulation of buildings and construction. *Old 
Georgetown Act—District of Columbia. 441. 
Department of Corrections, civil-service applicable. *Civil Ser- 
vice. 98. 
Department of Public Welfare, civil-service applicable. *Civil 
Service. 98. 
Regulation of buildings and construction. *Old Georgetown Act— 
District of Columbia. 441. 
DISTRICT OF COLUMBIA BEDEVELOPMENT ACT OF 1945. 
Regulation of buildings and construction. *Old Georgetown 
Act—District of Columbia. 441. 
DOCUMENTS. 
Exchange between agencies. *Confidential Information. 9385. 
DOMESTIC VIOLENCE. 
Power to suppress resistance. *President. 313. 


ECONOMIC COOPERATION ACT OF 1948. 
Preference given United States-flag commercial vessels for 
certain ocean cargoes. *Surplus Property. 192. 
EIGHT-HOUR LAW. 
Authority to establish regular workweek. *Public Printer. 282. 
ELECTRIC POWER. 
Disposition of surplus. 
The provision of section 5 of the Flood Control Act of 
1944 (58 Stat. 887, 890), that in the sale of surplus power 


generated at certain Federal reservoir projects the Secretary 
of Interior shall give a preference to public bodies and co- 
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ELECTRIC POWER—Continued. 


operatives, must be construed to mean that if there are two 
competing offers to purchase such power, one by a preference 
customer and the other by a non-preference customer, and 
the former does not have at the time the physical means to 
take and distribute the power, the Secretary of Interior must 
contract with the preference customer on condition that 
within a reasonable time to be fixed by him, it will obtain the 
means for taking and distributing the power. 236. 

If within such period the preference customer does not do 
so the Secretary is then authorized to contract with the non- 
preference customer, subject to the condition that should 
the preference customer subsequently obtain the means to 
take and distribute the power, the Secretary will be enabled 
to deal with the preference customer. 236. 

Nor is the preference requirement satisfied by disposition 
of the power to a non-preference customer under an arrange- 
ment wherebv it obligates itself to sell an equivalent amount 
of power to preference customers to be designated by the 
Secretary of Interior. 236. 


ELECTRIC UTILITY CONTRACTS. 
Validity. *Atomic Energy Commission. 187. 
EMERGENCY RELIEF APPROPRIATION ACT OF 1935. 
Loans to Territories. *Indebtedness, limitation on. 210. 
EMPIRE GANGWAY, S88. 
German prize vessel transferred to Canada. *Prize vessel. 41. 


EMPLOYEES. 


Authority to establish regular workweek. *Public Printer. 282. 
Classification, civil service status, legislative branch. *Civil Serv- 


ice. 54. 
Disclosure of information. *Reconstruction Finance Corporation. 
166. 


District of Columbia. *Civil Service. 98. 

Federal Aid Program—prevailing wages. *Highways. 488. 

Hearing examiners promoted. *Civil Service. 74. 

Immigrant aliens employed in foreign missions. *Immigration. 
131, 170. 

Patents, employee prosecuting claim. *Patents. 21. 

Reemployment rights. See Veterans’ Benefits. 16, 119. 

Salary augmented by honorarium. ‘*Library of Congress. 62. 


EMPLOYMENT SECURITY ADMINISTRATIVE FINANCING 
ACT OF 1954. 
Alaska, unemployment compensation. *Indebtedness, limitation 
on. 210. 
ENDOWMENTS. 
Salary augmented by honorarium. ‘*Library of Congress. 62. 
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EXECUTIVE BRANCH OF GOVERNMENT. 


Executive province, invasion by Congress. *Constitutional Law. 
300, 507. 


Separation of powers, invasion by Congress. *Constitutional Law. 
230. 


EXPATRIATION. 
Military service, loss of citizenship. *Citizenship. 85. 
EXPLOSIVES. 
Safety standards for storage. Ammunition Storage. 938. 
FAIR LABOR STANDARDS ACT. 
Authority to establish regular workweek. *Public Printer. 282. 
Federal Aid Program—prevailing wages. *Highways. 488. 
FAIR LABOR STANDARDS ACT OF 1938. 
Rulemaking under Wagner-Peyser Act. *Migrant Farm Labor. 
406. 
FARM LABOR. 
Rulemaking under Wagner-Peyser Act. *Migrant Farm Labor. 
406. 
FEDERAL-AID HIGHWAY ACT OF 1956. 
Aid Program—prevailing wage determination. *Highways. 488. 
FEDERAL AID PROGRAM. 
Prevailing wage determination. *Highways. 488. 


FEDERAL AIRPORT ACT. 

Federal Aid Program—prevailing wages. *Highways. 488. 
FEDERAL CIVIL DEFENSE AOT. 

Federal Aid Program—prevailing wages. *Highways. 488. 


FEDERAL CIVIL DEFENSE ADMINISTRATION. 


Executive province, invasion by Congress. *Constitutional Law. 
300. 

Supergrade positions—Office of Civil and Defense Mobilization. 
*Civil Service. 419. 


FEDERAL COMMUNICATIONS COMMISSION. 


Disclosure of information to Senate Committee. 

The Federal Communications Commission may, in its 
discretion, furnish to the Senate Committee on Interstate 
and Foreign Commerce, information which it has received on 
a confidential basis from televison stations and networks and 
which the Committee seeks within the limits of its juris- 
diction and authority under sections 134(a) and 136 of the 
Legislative Reorganization Act of 1946 (60 Stat. 812, 831-32). 
221. 
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FEDERAL COMMUNICATIONS COMMISSION—Continued. 
Such disclosure of information by the Commission, deemed 
by it to be relevant to the Committee’s investigation would 
be “authorized by law’ .within the meaning of 18 U.S.C. 
1905. . However, such authorization does not constitute a 
requirement .that the Commission divulge confidential in- 
formation to the Committee and the Commission is free 
to withhold that information in its discretion. 221. 
FEDERAL EMPLOYEES PAY ACT OF 1945. 
Authority to establish regular workweek. *Public Printer. 282. 


FEDERAL HOUSING ADMINISTRATION. 
Armed Services housing mortgage loan guaranties. *Housing. 
424. 
FEDERAL HOUSING COMMISSIONER. 
Armed Services housing mortgage loan guaranties. *Housing. 
424. 
FEDERAL INSURANCE CONTRIBUTIONS AOT. 
Census records. *Census, Seventeenth Decennial. 120. 


FEDERAL POWER AOT. 
Disposition of surplus. ‘*Electric power. 236. 


FEDERAL POWER COMMISSION. 
Disposition of surplus. ‘*Electric power. 236. 


FEDERAL PROPERTY AND ADMINISTRATIVE SERVICES 
ACT OF 1949. 

Authority of Secretary of Navy to lease. *Oil Shale—Naval 
Reserves. $344. 

Disposition of public power revenue bonds of State agencies. 
*Bonds. 259. 

Disposition as surplus property. *Old San Francisco Mint 
building. 481. 

Options to purchase not included in lease. *Surplus Property. 
294. 

Reorganization Plan. *Public Roads Administration. 28. 


FEDERAL REPORTS ACT OF 1942. 

Census records. *Census, Seventeenth Decennial. 120. 

Exchange of information. *Confidential Information. $9. 
FEDERAL TORT CLAIMS ACT. 

Settlement of claims. *Claims. 70. 

Commodity Credit Corporation *Claims. 80. 
FEDERAL UNEMPLOYMENT TAX AOT. 


Alaska, unemployment compensation. *Indebtedness, limitation 
on. 210. 
Census records. *Census, Seventeenth Decennial. 120. 
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FEDERAL WORKS ADMINISTRATOR. 
Disposition of public power revenue bonds of State agencies. 
*Bonds. 259. 
FEDERAL WORKS AGENCY—FUNCTIONS TRANSFERRED. 
Reorganization Plan. *Public Roads Administration. 28. 
FLEGENHEIMER, ALBERT. 
Administrative certificate of citizenship. ‘*Citizenship. 4652. 
FLOOD CONTROL ACT OF 1944. 


Application of reclamation laws. ‘*Irrigation project. $377. 
Disposition of surplus. *Electric power. 236. 


FOREIGN AIRCRAFT. 
International air routes. *Air Commerce Act of 1926. 636. 
FOREIGN COMMERCE. 
International air routes. *Air Commerce Act of 1926. 586. 
Sale of agricultural commodities for foreign currencies. *Sur- 
plus Property. 192. 
FOREIGN GOVERNMENTS. 
Military service, loss of citizenship. *Citizenship. 88. 
Sale of agricultural commodities for foreign currencies. *Sur- 
plus Property. 192. 
FOREIGN MISSIONS. 
Alien employees, privileges of. *Immigration. 131, 170. 
FOREIGN POSTAGE STAMPS. 
Importation and reproduction of demonetized foreign postage 
stamps. *Postage Stamps. 91. 
FORT McKINLEY RESERVATION. 
United States military and naval bases. *Philippine Islands. 148. 
FORT PECK POWER ADMINISTRATION AOT. 
Disposition of surplus. *Electric Power. 236. 


FRANCE. 
German and Japanese vessels transferred to France. *Captured 
Vessels. 644. 


FUELING STATIONS. 
United States military and naval bases. ‘*Philippine Islands. 148. 
FUNDS. 


Cutoff of funds from Office of the Inspector General and Comp- 
troller. *Mutual Security Program. 507. 


574 Index-Digest 


‘GENERAL ACCOUNTING OFFICE. 
Cutoff of funds from Office of the Inspector General and Comp- 
troller. *MutualSecurity Program. 6507. 
GENERAL GOVERNMENT MATTERS APPROPRIATION AOT, 
1960. 
Temporary adjournment of Senate. *Recess Appointments. 
463. 
‘GENERAL SERVICES ADMINISTRATION. 
Disposition as surplus property. *Old San Francisco Mint 
building. 481. 
Options to purchase not included in lease. *Surplus Property. 
294. 
. President’s authority to release. *Stockpiled Strategic Materials. 
174. 
Reorganization Plan. *Public Roads Administration. 28. 
. GENERAL SERVICES ADMINISTRATOR. 
Disposition of public power revenue bonds. *Bonds. 259. 


GEORGETOWN, D.C. 


Regulation of buildings and construction. *Old Georgetown 
Act—District of Columbia. 441. 


GEORGIA ELECTRIC MEMBERSHIP CORPORATION AOT. 
Distribution of surplus. *Electric power. 236. 
GERMAN NAVY. 


German and Japanese vessels transferred to France. *Captured 
Vessels. 544. 


GOLD BESERVE ACT OF 1934. 

Second Liberty Bond Act. *Bonds. 357. 
GOVERNMENT CORPORATIONS. 

Surplus property, transfer of title. *Surplus Property. 15. 
GOVERNMENT PRINTING OFFICE. 

Authority to establish regular workweek. *Public Printer. 282. 
GOVERNOR, STATE OF ARKANSAS. 

Power to suppress resistance. *President. $313. 


.GRAND RIVER DAM AUTHORITY ACT. 
Disposition of public power revenue bonds of State agencies. 
*Bonds. 259. 
GREAT BRITAIN. 
International air routes. *Air Commerce Act of 1926. 536. 
GUARANTY OF LOANS BY UNITED STATES. 
_ Transportation Act of 1958. *Railroad Loan Guaranties. 403. 
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“GWINN AMENDMENT’’—EXPIBATION OF. 
Permanent legislation in appropriation act. *Housing. 274. 


HARE-HAWES-CUTTING AOT. 
United States military and naval bases. *Philippine Islands. 148. 


HEARING EXAMINEBRBS. 
Promotion of. *Civil Service. 74. 


HIGHWAY BRIDGE. 
Bridge across Stono River, §.C.— alteration costs. *Bridges. 179. 


HIGHWAYS. 
Federal Aid Program—prevailing wage determination. 

The Secretary of Labor is authorized by Reorganization 
Plan No. 14 of 1950 to issue rulings as to whether owner- 
operators of trucks engaged in highway projects constructed 
by the Federal Government are “employed” laborers or 
mechanics subject to wage determinations under the Davis- 
Bacon Act (Mar. 3, 1931, c. 411, 46 Stat. 1494). It was the 
intention of Congress that the Secretary of Labor under 23 
U.S.C. 113 should have like authority with respect to owner- 
operators of trucks engaged in the initial construction of fed- 
erally-financed interstate highways. 488. 

The rulings of the Secretary of Labor to the effect that 
owner-operators of trucks are covered when it appears that 
they do work normally performed by laborers or mechanics, 
even though they may not have the technical status of em- 
ployees, are not incorrect. 488. 

Reorganization Plan. *Public Roads Administration. 23. 


HISTORIC BUILDINGS. 
Disposition as surplus property. *Old San Francisco Mint 
building. 481. 
Regulation of buildings and construction. *Old Georgetown Act— 
District of Columbia. 441. 
HISTORIC SITES ACT. 
Disposition as surplus property. *Old San Francisco Mint 
building. 481. 
HOSPITAL CORPS. 
Deceased sergeant, retirement date corrected. ‘*Records. 94. 


HOSPITAL SURVEY AND CONSTRUCTION ACT OF 1946. 
Federal Aid Program—prevailing wages. *Highways. 488. 
HOT SPRINGS NATIONAL PARK. 


Revenues thereof excepted under 16 U.8.C. 453. *National Parks. 
127. 
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HOUSING. 
Annual contributions to local housing authorities. 

The United States Housing Act of 1937, as amended, is 
valid and constitutional. 198. 

A contract to pay annual contributions entered into by the 
Public Housing Administration in conformance with the 
provisions of the act is valid and binding upon the United 
States. 138. 

The faith of the United States has been solemnly pledged 
to the payment of such contributions in the same terms its 
faith has been pledged to the payment of its interest-bearing 
obligations. 138. 

Armed Services housing mortgage loan guaranties. 

Housing mortgage loan guaranties of the Secretary of 
Defense or his designee under section 403(c) of the Housing 
Amendments of 1955 (69 Stat. 652), constitute valid obliga- 
tions of the United States. 424. 

Congress may expend money and pledge the credit of the 
United States for the purpose of supplying adequate family 
housing for armed services personnel. 424. 

The power of Congress to borrow money includes the 
power to incur contingent obligations, such as guaranties. 
424. 

Congress may delegate its power to pledge the credit of 
the United States to an agent or agency. 424. 

The validity of an obligation incurred on behalf of the 
United States is not affected by the failure of the authorizing 
statute to contain express language pledging the faith and 
credit of the United States nor by the absence of an existing 
appropriation of funds for the payment of such obligations. 
424. 

Permanent legislation in appropriation act— ‘Gwinn Amendment.”’ 

The “Gwinn Amendment,” which provided that ‘no 
housing unit constructed under the United States Housing Act 
of 1937, as amended, shall be occupied by a person who is a 
member of an organization designated as subversive by the 
Attorney General: * * *,’”? was first enacted as a proviso to 
the appropriation for the payment of annual contributions to 
public housing agencies in the Independent Offices Appropri- 
ation Act, 1953 (66 Stat. 393, 402, 403). It was reenacted 
in identical terms in the Independent Offices Appropriation 
Act, 1954 (67 Stat. 298, 307). However, it was omitted from 
the Independent Offices Appropriation Act, 1955 (68 Stat. 
274, 284). 274. 

Congress may enact permanent legislation in an appropri- 
ation act, but whether a substantive provision contained in 
such an act is permanent is to be determined from the 
scope and purpose of its language and its relation to other 
provisions of the statute in which it is incorporated. 274. 
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HOUSIN G—Continued. 


Concluded, for the following reasons, that the “Gwinn 
Amendment”’ is temporary legislation which has expired: 

(1) The amendment was phrased in the form of a proviso; 

(2) Although the language of other provisos in the legisla- 
tion containing the “Gwinn Amendment” clearly indicated 
that they were intended to have a permanent effect, the 
language of the proviso containing that amendment was not 
similarly clear; 

(3) It was enacted in two succeeding appropriation bills. 
274. 

Rulemaking under Wagner-Peyser Act. *Migrant Farm Labor. 
406. 


HOUSING ACT OF 1949. 
Annual contributions to local housing authorities. *Housing. 138. 


HOUSING ACT OF 1954. 


Permanent legislation in appropriation act—‘‘Gwinn Amend ment.”’ 
*Housing. 274. 


HOUSING ACT OF 1957. 


Armed Services housing mortgage loan guaranties. *Housing. 
494. 


HOUSING ACT OF 1959. 


Armed Services housing mortgage loan guaranties. *Housing. 
494. 


HOUSING AMENDMENTS OF 1955. 


Armed Services housing mortgage loan guaranties. *Housing. 
424. 


IMMIGRATION. 


Adjustment of immigrant status. 

Under the last sentence of section 245(a) of the Immigra- 
tion and Nationality Act of June 27, 1952, 66 Stat. 163, 217, 
as amended by the act of August 21, 1958 (P.L. 85-700, 72 
Stat. 699) providing for adjustment of the status of a non- 
immigrant alien to that of an alien lawfully admitted for 
permanent residence, a quota immigrant visa may not be 
considered immediately available if “the portion of the quota” 
to which a particular alien is chargeable is oversubscribed, 
even though the alien would be able to obtain a visa promptly 
if he applied at a consular office outside the United States. 
433. 

Not only does the legislative history of the section indicate 
that the term “portion of the quota” refers to the division 
of a quota into the classes established by section 203(a) of 
the act, as amended (8 U.S.C. 1153(a)), and not to a part of 
any class, but no acceptable alternative meaning is available. 
The administrative construction to that effect which pre- 
vailed without controversy prior to 1958 was correct. 433. 
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IMMIGRATION—Continued. 
Benefits derived from treaties not waived. 

A waiver under section 247(b) of the Immigration and 
Nationality Act does not waive benefits or exemptions accru- 
ing under the double taxation treaties with Great Britain and 
France. 170. 

Execution of a waiver under section 247(b) by which there 
is a waiver of privileges and exemptions accruing to the 
individual under “any law or any executive order,’’ does 
not apply to rights, privileges, exemptions, and immunities 
derived from treaties. 170. 

A treaty will not be deemed to have been abrogated or 
modified by a later statute unless such purpose on the part 
of Congress has been clearly expressed. 170. 

Privileges waived by alien employees of foreign missions. 

An alien admitted for permanent residence, and employed 
by an international organization or foreign mission must, in 
order to retain his immigrant status and prevent reclassifi- 
cation as nonimmigrant, file a waiver under section 247 of the 
Immigration and Nationality Act (66 Stat. 163, 218) of privi- 
leges and exemptions accruing to him under any law or Ex- 
ecutive order. 181. 

Exemption from Federal income taxation, which a non- 
citizen employee of an international organization may claim 
under section 116(h) of the Internal Revenue Code (26 
U.S.C. 116(h)), is waived when he files a waiver under 
section 247. 181. 

Conversely, such a waiver by an immigrant alien employee 
of the United Nations does not waive immunity from suit 
and legal process for official acts under section 7(b) of the 
International Organizations Immunities Act (22 U.S.C. 288d). 
131. 

In determining whether an occupational privilege or ex- 
emption is either retained or lost by an immigrant alien 
emplovee of an international organization or foreign mission 
filing a waiver under section 247, the guiding principle is that 
such alien employee may not retain and assert privileges 
which he could not obtain were he an American citizen in 
similar employment. 131. 


IMMIGRATION ACT OF 1924, AS AMENDED. 
Adjustment of immigrant status. *Immigration. 4933. 


IMMIGRATION AND NATIONALITY ACT. 
Adjustment of immigrant status. *Immigration. 4938. 
Benefits derived from treaties not waived. *Immigration. 170. 
Privileges waived by alien employees of foreign missions. *Im- 
migration. 131. 
IMMIGRATION AND NATIONALITY ACT OF 1952. 
Administrative certificates of citizenship. *Citizenship. 4653. 
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IMMIGRATION AND NATURALIZATION SERVICE. 
Adjustment of immigrant status. *Immigration. 488. 
Administrative certificates of citizenship. *Citizenship. 452. 

IMPORTATIONS. 

Reversal of customs decision. *Customs Laws. 266. 


INDEBTEDNESS, LIMITATION ON. 
Organic Act of Alaska. 

The debt limitation contained in section 9 of the Organic 
Act of Alaska (August 24, 1912, 37 Stat. 514) must be strictly 
observed, and the acceptance by the Territory of a repayable 
advance of funds from the Unemplovment Trust Fund in 
the Treasury of the United States will, irrespective of the 
method of repayment, constitute a loan and result in the 
creation of a prohibited indebtedness. 210. 

The Employment Security Administrative Financing Act 
of 1954 (Public Law 567, 68 Stat. 668) by appropriating 
funds for advances to, among others, certain territories, and 
by specifying how such advances are to be repaid, did not 
obviate the necessity for the enactment of special enabling 
legislation authorizing the Territory of Alaska to obtain such 
advances. 210. 


INDEPENDENT OFFICES APPROPRIATION ACT, 1945. 


Permanent legislation in appropriation act—‘‘'Gwinn Amendment.”’ 
*Housing. 274. 


INDEPENDENT OFFICES APPROPRIATION ACT, 1947. 


Disposition of public power revenue bonds of State agencies. 
*Bonds. 259. 


INDEPENDENT OFFICES APPROPRIATION ACT, 1950. 
Classification of citizens of Panama. *Veterans’ Benefits. 67. 


INDEPENDENT OFFICES APPROPRIATION ACT, 1953. 


Permanent legislation in appropriation act—‘‘Gwinn Amendment.’’ 
*Housing. 274. 


INDEPENDENT OFFICES APPROPRIATION ACT, 1954. 


Permanent legislation in appropriation act—‘'Gwinn Amendment.’’ 
*Housing. 274. 


INDEPENDENT OFFICES APPROPRIATION ACT, 1955. 


Permanent legislation in appropriation act— ‘Gwinn Amendment.’’ 
*Housing. 274. 


INDEPENDENT OFFICES APPROPRIATION ACT, 1960. 


Supergrade positions—Office of Civil and Defense Mobilization. 
*Civil Service. 419. 


INDIA EMERGENCY FOOD AID AOT OF 1951. 
Preference given United States-flag commercial vessels for certain 
ocean cargoes. *Surplus Property. 192. 
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INDUSTRIAL CLASSIFICATIONS FOR STATISTICAL PUR- 
POSES. 
Plan administered by Bureau of Census. *Census, Seventeenth 
Decennial. 120. 


INSPECTOR GENERAL AND COMPTROLLER, OFFICE OF. 


Cutoff of funds from Office of the Inspector General and Comp- 
troller. *Mutual Security Program. 6507. 


INSURANCE. 
Ship mortgage and loan insurance. 

A contract of insurance entered into by the Secretary of 
Commerce pursuant to title XI of the Merchant Marine 
Act, 1936 (49 Stat. 1985), as amended, to insure the interest 
on and unpaid balance of the principal of a ship mortgage or 
loan establishes a valid and binding obligation of the United 
States. The faith of the United States is pledged to the pay- 
ment of such obligation in the same terms its faith has been 
pledged to the payment of its interest-bearing obligations. 
363. 

There is no distinction between a pledge of the faith of the 
United States and a pledge of its credit. No distinction has 
been established among valid general obligations of the United 
States depending upon whether or not an obligation is ac- 
companied by the pledge of faith or credit, and no legal 
priority is afforded obligations accompanied by such a 
pledge over those not so accompanied. $68. 

The necessity for appropriations to meet insurance obli- 
gations incurred under title XI does not lessen the obligation 
or the pledge of faith which evidences it. 3683. 


INSUBRECTION, STATE OF. 
Power to suppress resistance. ‘*President. $318. 


INTERIOR DEPARTMENT. 


Application of reclamation laws. ‘*Irrigation project. 377. 
Authority of Secretary of Navy to lease. *Oil Shale—Naval 
Reserves. 344. 


INTERIOR DEPARTMENT AND RELATED AGENCIES AP- 
PROPRIATION ACT, 1958. 
Authority of Secretary of Navy to lease. *Oil Shale—Naval 
Reserves. $44. 
INTERIOR, SECRETARY OF. 


Disposition as surplus property. *Old San Francisco Mint 
building. 481. 

Disposition of surplus. *Electric power. 286. 

Reconveyance of land title. *Lands, Buildings, Conveyancing. 
5. 


INTERNATIONAL AGREEMENTS. 
International air routes. *Air Commerce Act of 1926. 586. 
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INTERNATIONAL AIR ROUTES. 
*Air Commerce Act of 1926. 636. 


INTERNATIONAL COOPERATION ADMINISTRATION. 
Cutoff of funds from Office of the Inspector General and Comp- 
troller. *Mutual Security Program. 6507. 
INTERNATIONAL ORGANIZATIONS. 
Alien employees, privileges of. *Immigration. 131, 170. 


INTERSTATE COMMERCE. 
Transportation Act of 1958. *Railroad Loan Guaranties. 408. 


INTERSTATE COMMERCE ACT, AS AMENDED. 
Immunity under antitrust laws. *Civil Aeronautics Board. 3938. 
Transportation Act of 1958. *Railroad Loan Guaranties. 408. 
INTERSTATE FARM LABOR RECRUITMENT. 
Rulemaking under Wagner-Peyser Act. *Migrant Farm Labor. 
406. 
INTERSTATE HIGHWAY SYSTEM. 
Federal Aid Program—prevailing wages. *Highways. 488. 


IRRIGATION PROJEOT. 
Application of reclamation laws. 

Legislative history of the Flood Control Act of 1944 (58 
Stat. 887 ef seq.) discloses that section 8 requires that the 
reclamation laws apply to contracts for the disposition of 
irrigation benefits from dams and reservoirs constructed 
under the authority of section 10, even if no additional 
works are required to be constructed in order to make such 
irrigation benefits available. 377. 

To give effect to the intent of Congress, the provisions of 
section 8, interpreted in the light of the legislative history, 
should govern, rather than a contrary implication which 
might be drawn from section 10. $77. 


ISABELLA RESERVOIR PROJECT. 
Application of reclamation laws. ‘*Irrigation project. $77. 
JAPAN. 
United States military and naval bases. *Philippine Islands. 
148. 
JAPANESE NAVY. 
-@erman and Japanese vessels transferred to France. *Captured 
Vessels. 6544. 
JOINT COMMITTEE ON PRINTING. 
Authority to establish regular workweek. ‘*Public Printer. 282. 


JURISDICTION. 
State and Federal 
Power to suppress resistance. *President. 318. 
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JUTE. 
Reversal of customs decision. *Customs Laws. 3266. 


KIESS ACT OF 1924. 
Authority to establish regular workweek. ‘*Public Printer. 289. 


KOREAN AID AOT. 


Preference given United States-flag commercial vessels for cer- 
tain ocean cargoes. *Surplus Property. 193. 


LABOR MANAGEMENT RELATIONS AOT, 1947. 
Federal Aid Program—prevailing wages. *Highways 488. 


LABOR MATTEBS. 
Authority to establish regular workweek. *Public Printer. 282. 
Rulemaking under Wagner-Peyser Act. *Migrant Farm Labor. 
406. 


LABOR, SECRETARY OF. 
Federal Aid Program—prevailing wages. *Highways. 488. 
Rulemaking under Wagner-Peyser Act. *Migrant Farm Labor. 
406. 


LABOREBS. 

Federal Aid Program—prevailing wages. *Highways. 488. 
LANDS, BUILDINGS, CONVEYANCING. 

Acquisitions 
Executive province, invasion by Congress. ‘*Constitutional Law. 
300. 
Conditions Subsequent 

Optional right to revert title. 

Pursuant to act of September 1, 1949 (63 Stat. 683), the 
Administrator of Veterans’ Affairs conveyed land to Mil- 
waukee County, Wisconsin, by deed which reserved to the 
United States the option to revert title to the land in the 
event that any or all of it should be alienated. 311. 

A transfer from Milwaukee County to the city of Mil- 
waukee would be an alienation within the meaning of the 
statute and deed. $311. 

Under Art. IV, sec. 3, cl. 2 of the Constitution the Adminis- 
trator may not, without express or implied authority con- 
ferred by Congress, waive or otherwise extinguish the option 
of the United States to revert title to the land if alienated. 

No such authority has been conferred here. $311. 

Disposals 
Authority to convey; Puerto Rico. 

Under the construction heretofore placed upon a proviso 
in the act of February 20, 1931, 46 Stat. 1191, the conveyance 
of certain land at La Puntilla Military Reservation, San Juan, 
Puerto Rico, to the People of Puerto Rico is not now author- 
ized by the act of March 2, 1917, 39 Stat. 951. 57. 
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. LANDS, BUILDINGS, CONVEYANOING—Continued. 


‘A uniform administrative construction prevailing for a num- 
ber of years and acquiesced in by the Congress is not to be dis- 
turbed without the most cogent and persuasive reasons. 657. 

Reconveyance of land title. 

The State University and School of Mines of North Dakota 
conveyed by deed a base or determinable fee in a small tract 
of land to the United States providing that, in the event the 
property shall cease to be used for one year for the purposes 
therein granted, title would revert to the grantor. 5. 

The act.of April 5, 1944, 58 Stat. 190, under authority of 
which the property was acquired, provides that all dispo- 
sitions are to be made ‘‘subject to approval by Congress”’ in 
accordance with Art. IV, sec. 3 of the Constitution, which pro- 
hibits disposal of United States property without express 
legislative authority. 5. 

Although the university has suggested that title now be re- 
conveyed to it because the United States no longer has need 
for the land, no disposition may be made without congress- 
ional approval. 5. 

Authority of Secretary of Navy to lease. *Oil Shale—Naval 
Reserves. 3844. 

Public benefit allowances. *Surplus Property. 8. 

Surplus, declarations of. *Constitutional Law. 300. 

Surplus, options to purchase not included in lease. ‘*Surplus 
Property. 294. 

Surplus property, transfer of title. *Surplus Property. 165. 

Dnited States military and naval bases. *Philippine Islands. 148. 


LA PUNTILLA MILITABY RESERVATION. 
Conveyance to Puerto Rico. *Lands. 57. 


LEASES. 
Authority of Secretary of Navy to lease. *Oil Shale—Naval Re- 
serves. $844. 
Executive province, invasion by Congress. *Constitutional Law. 
300. 
Options to purchase not included in lease. *Surplus Property. 
294. 
LEGISLATION, PERMANENT. 
Permanent legislation in appropriation act— ‘Gwinn Amendment.”’ 
*Housing. 274. 
LEGISLATION, TEMPORARY. 
Permanent legislation in appropriation act— ‘Gwinn Amendment.”’ 
*Housing. 274. 
LEGISLATIVE BRANCH APPROPRIATION AOT, 1950. 


Salary augmented. *Library of Congress. 62. 
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LEGISLATIVE REORGANIZATION AOT OF 1946, AS 
AMENDED. 


Correction of records, Articles of War amended. ‘*Records. 49. 

Correction of military and naval records. *Records. 10, 71. 

Correction of records, relief previously denied. *Records. 12. 

Correction of records, retirement date changed. ‘*Records. 94. 

Correction of records, service benefits allowed. *Records. 208. 

Disclosure of information to Senate Committee. *Federal Com- 
munications Commission. 221. 


LIBRARY OF CONGRESS. 


Salary augmented by honorarium. 

The salary of the holder of an endowed Chair in the Library 
of Congress may be augmented by the payment of an honor- 
arium so as to permit a total combined maximum annual 
salary of $14,000, which is the maximum salary provided in 
the Classification Act of 1949. 62. 

The positions of employees whose salaries are thus aug- 
mented are not thereby placed in grades GS-16, 17, or 18. 
62. 

Denial of registration of claim to copyright. *Copyright Office. 
395. 


LITTLE ROCK, ARKANSAS. 
Power to suppress resistance. *President. 318. 


LOANS. 
Armed Services housing mortgage loan guaranties. *Housing. 
424. 
Ship mortgage and loan insurance. *Insurance. 363. 
Transportation Act of 1958. *Railroad Loan Guaranties. 408. 
Unemployment Trust Fund, Treasury Department. *Indebted- 
ness, limitation on. 210. 


LUSTRON CORPORATION. 
Lease of defense plant from Navy. *Navy. 107. 


MARINE CORPS. 


Promotion of officer. 

In promoting a Marine officer to the temporary grade of 
brigadier general, the President is not bound in his selection 
to individuals recommended by a promotion board convened 
pursuant to the act of July 24, 1941 (55 Stat. 603), as amended. 
291. 

The President has the power to nominate and, by and 
with the advice and consent of the Senate, to appoint all 
officers of the United States whose appointments are not 
otherwise provided for in the Constitution. His power may 
not be so restricted as to substitute the judgment of subor- 
dinates for his, where the individual is qualified for promotion. 
291. 

Correction of military and naval records. *Records. 10, 71. 
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MARITIME ADMINISTRATION. 


Eligibility of Maritime Service administrative enrollees. *Re- 
tirement. 115. 


Shipping information exchanged. *Confidential information. 
35. 


MARITIME COMMISSION. 
See Maritime Administration. 35. 


Eligibility of Maritime Service administrative enrollees. *Retire- 
ment. 115. 


German prize vessel transferred to Canada. *Prize vessel. 41. 
MARITIME SERVICE. 
Eligibility of Maritime Service administrative enrollees. *Retire- 
ment. 115. 
MATERIALS, EXCHANGE OF. 
President’s authority to release. *Stockpiled Strategic Materials. 
174. 
MECHANICS. 
Federal Aid Program—prevailing wages. *Highways. 488. 
MERCHANT MARINE. 
German prize vessel transferred to Canada. *Prize vessel. 41. 
MERCHANT MARINE AOT OF 1920. 
Preference given United States-flag commercial vessels for certain 
ocean cargoes. *Surplus Property. 192. 
MERCHANT MARINE ACT OF 1928. 
Preference given United States-flag commercial vessels for 
certain ocean cargoes. *Surplus Property. 193. 
MERCHANT MARINE ACT OF 1936, AS AMENDED. 


Eligibility of Meritime Service administrative enrollees. *Re- 
tirement. 116. 

Preference given United States-flag commercial vessels for 
certain ocean cargoes. ‘*Surplus Property. 192. 

Ship mortgage and loan insurance. ‘*Insurance. 368. 

Shipping information exchanged. *Confidential Information. 
35. 


MERCHANT MARINE CADET CORPS. 
Eligibility of Maritime Service administrative enrollees. *Retire- 
ment. 115. 
MERCHANT SHIP SALES ACT OF 1046. 


Preference given United States-flag commercial vessels for 
certain ocean cargoes. *Surplus Property. 192. 
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MIGRANT FABM LABOR. 
Bulemaking under Wagner-Peyser Act. 

The Wagner-Peyser Act of June 6, 1933 (section 12, 48 
Stat. 113) authorizing the Secretary of Labor to make neces- 
sary rules and regulations empowers him to promulgate 
referral standards governing use of the public employment 
service in connection with interstate recruitment of agri- 
cultural workers. 406. 

The Attorney General will not pass upon the wisdom of 
administrative rulemaking. His consideration is limited to 
whether the agency rule is consistent with the governing 
statute or is in itself unreasonable or inappropriate. Author- 
ity to promulgate rules on a particular subject may rest on a 
general grant of rulemaking power, where the statute and 
legislative history are silent. 406. 

It cannot be said that referral standards in connection with 
interstate recruitment of farm workers have no rational 
relation to the basic purposes and objectives of the act or 
that the standards involved are arbitrary and unreasonable. 
The necessary factual basis for legislative rulemaking may be 
presumed. 406. 


MILITARY AIR TRANSIT SERVICE. 

Immunity under antitrust laws. *Civil Aeronautics Board. $388. 
MILITARY BASES. 

United States military and naval bases. *Philippine Islands. 148. 
MILITARY BASES AGREEMENT. 


United States military and naval bases. *Philippine Islands. 
143. 


MILITARY CONSTRUCTION ACT OF 1959. 


Armed Services housing mortgage loan guaranties. *Housing. 
424. 


MILITARY HOUSING ACT OF 1949. 


Armed Services housing mortgage loan guaranties. *Housing. 
424. 


MILITARY INSTALLATIONS. 

Banking facilities, Armed Forces installations. *Banks. 1. 
MILITARY RECORDS. 

Correction of military and naval records. *Records. 10, 71. 
MILITARY RESERVATION. 

Land conveyance; Puerto Rico. *Lands. 57. 


MILITARY SERVICE. 


Oath to foreign government, loss of citizenship. *Citizenship. 
85. 
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MILWAUKEE COUNTY AND OITY. 
Option, waiver of. *Lands, Buildings, Conveyancing. $11. 
MINERAL LANDS LEASING ACT. 


Authority of Secretary of Navy to lease. *Oil Shale—Naval 
Reserves. 9344. 


MINT—OLD BUILDING, SAN FRANCISCO. 
Disposition as surplus property. *Old San Francisco Mint 


building. 481. 
MORTGAGE. 
Armed Services housing mortgage loan guaranties. *Housing. 
424. 


Ship mortgage and loan insurance. *Insurance. 368. 


MUTUAL DEFENSE ASSISTANCE ACT OF 1949. 
Preference given United States-flag commercial vessels for 
certain ocean cargoes. *Surplus Property. 192. 
MUTUAL SECURITY ACT OF 1951. 
Sale of agricultural commodities for foreign currencies. *Surplus 
Property. 192. 
MUTUAL SEOURITY ACT OF 1954. 
Cutoff of funds from Office of the Inspector General and Comp- 
troller. *Mutual Security Program. 6507. 
MUTUAL SECURITY ACT OF 1959. 
Cutoff of funds from Office of the Inspector General and Comp- 
troller. *Mutual Security Program. 6507. 
MUTUAL SECURITY ACT OF 1960. 
Cutoff of funds from Office of the Inspector General and Comp- 
troller. *Mutual Security Program. 6507. 
MUTUAL SECURITY APPROPRIATIONS ACT, 1954. 
Sale of agricultural commodities for foreign currencies. *Surplus 
Property. 192. 
MUTUAL SECURITY APPROPRIATIONS AOT, 1955. 
Sale of agricultural commodities for foreign currencies. *Surplus 
Property. 192. 
MUTUAL SECURITY PROGRAM. 


Cutoff of funds from Office of the Inspector General and Comp- 
troller. 

Section 533A(d) of the Mutual Security Act of 1954 
added by section 401(h) of the Mutual Security Act of 1959 

(73 Stat. 253), which directs that the expenses of the Office 

of the Inspector General and Comptroller with respect to 
programs under the Mutual Security Act be charged to the 
appropriations made to carry out such programs, provided 
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MUTUAL SECURITY PROGRAM— Continued. 


that all documents, reports, and other materials relating 
to the operations and activities of that Office are furnished 
upon request to the General Accounting Office, or to any 
appropriate congressional committee or duly authorized 
subcommittee, does not authorize the funds of the Office 
of the Inspector General and Comptroller to be cut off 
because of the failure of the State Department to furnish 
certain documents relating to that Office to a congressional 
subcommittee, if the President has issued a certificate 
pursuant to section 101(d) of the Mutual Security and 
Related Agencies Appropriation Act, 1961 (74 Stat. 778), 
to the effect that he has forbidden the production of those 
documents and states his reasons for so doing. A contrary 
conclusion reached by the Comptroller General is incorrect, 
and, therefore, funds continue to be available as heretofore 
for the Office of the Inspector General and Comptroller. 
507. 

The proviso in section 533A(d) does not expressly authorize 
the funds of the Office of the Inspector General and Comp- 
troller to be cut off, and such a drastic consequence should 
not lightly be inferred from ambiguous statutory language. 
Other provisions of the Mutual Security Act of 1959, the 
Mutual Security Act of 1960 (74 Stat. 131), the Mutual 
Security and Related Agencies Appropriation Act, 1960 (73 
Stat. 717), and the Mutual Security and Related Agencies 
Appropriation Act, 1961, indicate a congressional purpose not 
to compel the disclosure of information concerning the mutual 
security program which the President considers to be incom- 
patible with the security of the United States. Section 
533A(d) should be read in the light of this purpose. 507. 

Section 533A(d) has been suspended by section 101(d) 
of the Mutual Security and Related Agencies Appropriation 
Act, 1961, which provides that the failure to furnish docu- 
ments, etc., to Congress or to the Comptroller General 
will not result in a cutoff of appropriated funds if the President 
certifies that he has prohibited the production of the docu- 
ments and states the reasons for this action. 507. 

A construction of the proviso to section 533A(d), requiring 
funds for the Office of the Inspector General and Comp- 
troller to be cut off for failure to supply documents, notwith- 
standing the President’s certification, must be avoided 
because it not only creates constitutional doubts, but would, 
if correct, render the proviso unconstitutional. Congress 
cannot by direct action compel the President to furnish 
to it information the disclosure of which he considers contrary 
to the national interest. It cannot achieve this result 
indirectly by placing a condition upon the expenditure of 
appropriated funds. 507. 


Index-Digest 589 


MUTUAL SECURITY AND RELATED AGENCIES APPROPRIA- 
TION ACT, .1960. 


Cutoff of funds from Office of the Inspector General and Comp- 
troller. *Mutual Security Program. 607. 
MUTUAL SECURITY AND RELATED AGENCIES APPRO- 
PRIATION ACT, 1961. 
Cutoff of funds from Office of the Inspector General and Comp- 
troller. *Mutual Security Program. 507. 
NANTUCEET, MASS. 
Regulation of buildings and construction. *Old Georgetown 
Act— District of Columbia. 441. 
NATIONAL BANKS. 
Banking facilities, Armed Forces installations. *Banks. 1. 
NATIONAL CAPITAL. 
Regulation of buildings and construction. *Old Georgetown 
Act— District of Columbia. 441. 
NATIONAL COMMISSION OF FINE ARTS. . 
Regulation of buildings and construction. *Old Georgetown 
Act— District of Columbia. 441. 
NATIONAL DEFENSE. 
President’s authority to release. *Stockpiled Strategic Materials. 
174. 
NATIONAL DEFENSE ACT OF 1916. 
Retirement date of deceased sergeant, Hospital Corps, changed. 
*Records. 94. 
NATIONAL EMERGENCY. 
President's authority to release. *Stockpiled Strategic Materials. 
174. 
NATIONAL GUARD. 
Power to suppress resistance. *President. 313. 
NATIONAL HOUSING ACT. 
Armed Services housing mortgage loan guaranties. *Housing. 
424. 
Ship mortgage and loan insurance. *Insurance. 368. 
NATIONAL HOUSING ACT OF 1949. 
Federal Aid Program—prevailing wages. *Highways. 488. 
NATIONAL INDUSTRIAL RECOVERY ACT. 


Disposition of public power revenue bonds of State agencies. 
*Bonds. 259. 
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NATIONAL PARKS. 


Revenues and use thereof. 

The Secretary of the Interior is not authorized, in view of 
the provision contained in section 1 of the act of June 12, 1917, 
as amended (40 Stat. 153), requiring all revenues of the 
national parks to be covered into the Treasury, to include a 
proposed “‘waiver” provision in contracts with concessioners, 
which would provide for withholding part of their annual 
fees in a special fund held for the United States ‘‘to provide 
improvements or rehabilitations, and to develop or acquire 
additional facilities or properties.’”’? 127. 

It is, therefore, unnecessary to consider the legality of the 
proposed provision under Revised Statutes 3617 (31 U.S.C. 
484) and section 321 of the act of June 30, 1932 (40 U.S.C. 
303 (b)). 127. 


NATIONAL SECURITY ACT OF 10947. 


Application of reclamation laws. ‘Irrigation project. 377. 
Reorganization Plan. *Public Roads Administration. 38. 


NATIONAL SECURITY COUNCIL. 
Disclosure of information. *Mutual Security Program. — 507. 
NATIONALITY ACT OF 1940. 


Administrative certificates of citizenship. ‘*Citizenship. 452. 
Military service, loss of citizenship. *Citizenship. 885. 


NAVAL BASES. 


United States military and naval bases. *Philippine Islands. 
148. 


NAVIGABLE WATEBS. 


Highway bridge across Stono River, 8.C.—alteration costs. 
*Bridges. 179. 


NAVY. 


Transfer of defense plant. 

Statute authorized transfer of certain plants and facilities 
to the Navy without reimbursement upon timely certification 
by the Secretary of the Navy that retention was necessary 
for the maintenance of an adequate naval establishment, 
including industrial reserve. 107. 

Withdrawal by the Secretary of the Navy of request for 
transfer of the plant, after timely certification, to permit a 
long-term lease to a private corporation was an action 
necessarily inconsistent with the maintenance of the certifi- 
cate and must, in the circumstances, be deemed a revocation 
of the certificate for the purpose of the statute. 107. 

Correction of military and naval records. *Records. 10. 
Correction of records, Articles of War amended. See also Army. 
*Records. 49. 
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Correction of records, relief previously denied. See also Army: 
*Records. 12. 


German and Japanese vessels transferred to France. *Captured 
Vessels. 644. 


President’s authority to release. *Stockpiled Strategic Materials. 
174. 


Promotion of officer. *Marine Corps. 291. 


. Retirement date changed, correction of records. See Army, also 
Air Force. *Records. 94. 


Safety standards, storage of explosives. *Ammunition Storage. 
38 


. Service benefits allowed, correction of records. See Army, 
also Air Force, Coast Guard. *Records. 208. 
.Veterans’ benefits. See Veterans’ Benefits. 16, 119. 


| NAVY, SECRETARY OF. 


Authority of Secretary to lease. *QOil Shale—Naval Reserves. 
344. 


NEGROES, DESEGREGATION OF. 

Power to suppress resistance. *President. 313. 
NOMINATIONS. 

Temporary adjournment ofSenate. *Reoess Appointments. 468. 
NORTH DAKOTA UNIVERSITY. 


Reconveyance of land title. *Lands, Buildings, Conveyancing. 
5. 


OAKUM. 

Reversal of customs-decision. *Customs Laws. 266. 
OATH. 
Expatriation, foreign military service. ‘*Citizenship. 85. 
OBSCENE WRITINGS. 


Denial of registration of claims because of content. *Copyright 
Office. 395. 


OFFICE OF CIVIL AND DEFENSE MOBILIZATION. 
Supergrade positions. *Civil Service. 419. 
OFFICE OF DEFENSE MOBILIZATION. 


. Supergrade positions—Office of .Civil and Defense Mobilization. 
*Civil Service. 419. 


OFPICE—VACANOY. 


Temporary adjournment of Senate. *Recess Appointments. 
463. 
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OFFICERS AND EMPLOYEES. 


Appointments, Qualifications 
Classification, legislative employees. *Civil Service. 654. 
Correction of military and naval records. *Records. 10, 71. 
Promotion of officer. *Marine Corps. 291. 
Temporary adjournment of Senate. *Recess Appointments. 463. 
Terms of office extended. *Displaced Persons Commission. 88. 
Authority, Duty, Discipline 
Discretion, Director of the Census. *Census, Seventeenth 
Decennial. $1, 59. 
Patents, employee prosecuting claim. *Patents. 21. 
Classification and Status 
Classification of citizens of Panama. ‘*Veterans’ Benefits. 67. 
“Excepted” positions—Office of Civil and Defense Mobilization. 
*Civil Service. 419. 
Hearing examiners promoted. *Civil Service. 74. 
Retention rights. *Veterans’ Benefits. 44. 
Compensation and Expenses 
Salary augmented by honorarium. ‘*Library of Congress. 62. 
Conflicting interests 
Disclosure of information. *Reconstruction Finance Corpo- 
ration. 166. 
Limitation on membership of Advisory Board. *Commodity 
Credit Corporation. $40. 
Patents, employee prosecuting claim. *Patents. 21. 
Private compensation. *Turkey Industry Advisory Commit- 


tee. 217. 
Special Counsel—conflicting interests. *Oil Leases. 633. 
Retirement 
Eligibility of Maritime Service administrative enrollees. *Retire- 
ment. 115. 
Retirement date changed, correction of records. *Records. 94. 
War Veterans 


Reemployment rights. See Veterans’ Benefits. 16. 


OFFICERS’ RESERVE CORPS. 
Correction of military and naval records. *Records. 71. 


OIL LEASES. 


Special Counsel—conflicting interests. 

Owen J. Roberts, appointed by the President, by and with 
the advice and consent of the Senate, as Special Counsel 
for the Government in connection with leases of oil lands 
pursuant to Joint Resolution of February 8, 1924 (43 Stat. 5), 
is an officer of the United States within the meaning of section 
109 of the Criminal Code (now 18 U.S.C. 283), and an officer 
in the employ of the United States to whom the provisions of 
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OIL LEASES—Continued. 


section 113 of the Criminal Code (now 18 U.S.C. 281) are 
applicable. 6833. 

If Mr. Roberts will receive compensation for appeaiances 
before the Board of Tax Appeals to handle cases in which a 
deficiency in tax has been assessed, he would be subject to the 
provisions of section 113, whether or not 8 claim against the 
United States is involved. 539. 

Applicability of section 109 would depend upon whether 
a claim against the United States is involved, which might 
require consideration of all the facts. In view of the con- 
clusion reached regarding section 113, it does not appear 
necessary to decide whether Mr. Roberts is prohibited from 
handling such cases under section 109. 538. 


OIL SHALE—-NAVAL RESERVES. 


Authority of Secretary of Navy to lease. 

The Secretary of the Navy is not authorized to lease the 
shale deposits, demonstration facilities and improvements on 
public lands in the naval oil shale reserves to private industry 
for the conduct of an experimental program in the extraction 
of synthetic liquid fuels from oil shale. 344. 

The Secretary of the Interior is currently responsible for 
the maintenance of the facilities and improvements under the 
Interior Department and Related Agencies Appropriation 
Act, 1958, 71 Stat. 257, 262. 9344. 


OLD GEORGETOWN ACT—DISTRICT OF COLUMBIA. 


Regulation of buildings and construction. 

The requirement of the act of September 22, 1950, 64 Stat. 
903, creating the ‘‘Old Georgetown’’ district in the District 
of Columbia, that the Commissioners of the District of 
Columbia, before issuing any permit for the construction, 
alteration, reconstruction, or razing of any building in the 
Old Georgetown district, shall refer the plans to the National 
Commission of Fine Arts for its report as to exterior archi- 
tectural features subject to public view from a public highway, 
applies to both old and new buildings, and also to such 
appurtenances as signs, fences, and walls. 441. 


OLD GEORGETOWN AOT. 


Regulation of buildings and construction. *Old Georgetown Act— 
District of Columbia. 441. 
OLD SAN FRANOISCO MINT BUILDING. 
Disposition as surplus property. 

Authority of the General Services Administrator to dispose 
of the Old San Francisco Mint building by sale as surplus 
property is not limited by the provisions of section 7 of the 
act of August 27, 1935, added by the act of July 18, 1940 
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OLD SAN FRANOISCO MINT BUILDING—Continued. 
(54 Stat. 765, 40 U.S.C. 304a-2), that the General Services 
Administrator shall not ‘‘demolish” any building declared 
by him to be surplus to the needs of the Federal Government, 
if the Secretary of the Interior determines that such building 
is an historic structure of national significance. 481. 

The word ‘‘demolition” is not synonymous with the word 
“‘sale,’’ and it is well settled that a legislative omission or 
failure to provide for contingencies, for which it might have 
been desirable to provide specifically, does not justify any 
addition to the language of a statute. Moreover, the legis- 
lative history of section 7 of the act of August 27, 1935, does 
not support any different construction. 481. 


OMNIBUS ADJUSTMENT ACT OF 1926. 
Application of reclamation laws. ‘*Irrigation project. $77. 


OPERATIONS COORDINATING BOARD. 
Disclosure of information. *Mutual Security Program. 507. 


OPTION, WAIVER OF. 
*Lands, Buildings, Conveyancing. 311. 


OPTIONS. 
Options to purchase not included in lease. *Surplus Property. 
204. 


PACKERS AND STOCKYARDS ACT. 
Permanent legislation in appropriation act—‘‘Gwinn Amendment.”’ 
*Housing. 274. 


PAKISTAN WHEAT ACT. 
Preference given United States-flag commercial vessels for 
certain ocean cargoes. ‘*Surplus Property. 192. 


PANAMA. 
Classification of citizens of Panama. ‘*Veterans’ Benefits. 67. 


PANZICA, ANTONIO. 
Military service, loss of citizenship. *Citizenship. 865. 


PARDON. 
President's power. 

The constitutional pardoning power of the President (Art. 
II, sec. 2, cl. 1) authorizes the President, in commuting a 
death sentence, to attach as a condition that the prisoner 
shall not thereafter be eligible for parole or to receive the 
benefits of related provisions of law applicable to military 
offenders. The President’s action cannot, of course, bind 
his successors. 261. 

The condition may also be attached without obtaining the 
prisoner’s consent thereto. 261. 
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PAROLE. 
Eligibility to remove. *Pardon. 261. 


PASSPORT. 
Administrative certificates of citizenship. *Citizenship. 452. 
PATENTS. 


Government employee prosecuting claim. 

The United States ‘‘is a party or directly or indirectly 
interested,”’ within the meaning of section 281 of title 18, 
United States Code, in proceedings involving the filing and 
prosecution before the United States Patent Office of an 
application for a patent. Therefore, section 281 proscribes 
the participation in such proceedings of Government em- 
ployees for compensation on behalf of private parties. 21. 


PENSION. 


Pensions—State Community Property Laws. *Veterans’ Benefits. 
370. 


PETROLEUM RESERVES. 


Authority of Secretary of Navy to lease. *QOil Shale—Naval 
Reserves. 844. 


PHILATELIC COLLECTIONS. 


Foreign postage stamps, importation and reproduction. *Postage 
Stamps. 91. 


PHILIPPINE ISLANDS. 


United States military and naval bases. 

Under the Philippine Independence Act (Tydings-McDuf- 
fie Act) of March 24, 1934, 48 Stat. 456, the United States 
retained title—the proprietary interest as distinguished from 
sovereignty—in the lands or areas in the Philippines compris- 
ing the military and naval bases, reservations and stations 
which it held as such immediately prior to Philippine inde- 
pendence, achieved July 4, 1946. Further support of this 
construction is to be found in the Joint Resolution of June 29, 
1944, 58 Stat. 625, the Philippine Property Act of July 3, 
1946, 60 Stat. 418, and in events which took place after 
Philippine independence, including the Agreement of March 
14, 1947, between the United States and the Philippines 
concerning military bases in the Philippines. 148. 

The United States is not obligated to transfer to the Phil- 
ippine Government presently without compensation any of 
the titles to Annexes A and B bases of the Military Bases 
Agreement of March 14, 1947, to naval reservations and 
fueling stations, and to temporary installations referred to 
in Article X XI of the Military Bases Agreement of March 
14, 1947. 148. 
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PHILIPPINE ISLANDS—Continued. 

Under the Philippine Independence Act and the Joint 
Resolution of June 29, 1944, 58 Stat. 625, the President in 
his discretion and on such terms as he deems appropriate, 
with or without compensation, may convey to the Philippine 
Government title to any of the naval reservations and fueling 
stations in the Philippines, and temporary installations in 
the Philippines referred to in Article XXI of the Military 
Bases Agreement of March 14, 1947. 148. 


Organic Act, separation of powers. *Constitutional Law. 230. 


PHILIPPINE INDEPENDENCE ACT. 
United States military and naval bases. *Philippine Islands. 
148. 


PHILIPPINE PROPERTY AOT OF 1946. 
United States military and naval bases. *Philippine Islands. 
143. 


PHILIPPINE REHABILITATION ACT. 
United States military and naval bases. *Philippine Islands. 
148. 


PINE FLAT RESERVOIR PROJECT. 
Application of reclamation laws. ‘*Irrigation project. 377. 


POLICE POWER. 
Regulation of buildings and construction. *Old Georgetown Act— 
District of Columbia. 441. 


PORT OF MANILA RESERVATION. 
United States military and naval bases. ‘*Philippine Islands. 
148. 


POSSE COMITATUS AOT. 
Power to suppress resistance. *President. 318. 


POSTAGE STAMPS. 
Foreign postage stamps, importation and reproduction. 

Demonetized foreign postage stamps which are not con- 
sidered obligations by any of the governments which issued 
them are not obligations or securities of foreign governments 
within the meaning of 18 U.S.C. 481 and their importation 
and reproduction would not be prohibited by that section. 
91. 

Attorney General declines to render opinion on broad ques- 
tions of proper construction of criminal statute to avoid 
conflict with the courts on a judicial question. 91. 

Suggests advisability of seeking by appropriate legislation 
clarification of statute which has been subject of different 
administrative and judicial interpretations for many years. 
91. 
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POTSDAM AGREEMENT. 


German and Japanese vessels transferred to France. *Captured 
Vessels. 644. 
German prize vessel transferred to Canada. *Prize vessel. 41. 


PRESIDENT. 


Power to suppress resistance. 

The United States courts possess the power to review the 
action of the Governor of the State of Arkansas in preventing 
execution of the Federal court’s orders through the use of 
State militia. Sterling v. Constantin, 287 U.S. 378, followed 
and applied. $318. 

The mere existence or threat of domestic violence, disorder 
or riot within the State cannot serve as justification for 
frustrating or interfering with Federal court orders. 

Where domestic violence arises endangering rights pro- 
tected by Federal court orders, it is the overriding duty of 
the State to use its forces to protect such rights against 
invasion and to protect such court orders against obstruction. 
313. 

The Federal court may call upon the Attorney General of 
the United States to serve as amicus curiae and to file a peti- 
tion for an injunction against the Governor of a State who is 
engaged in obstructing the Federal court’s orders. $13. 

The President has the power, under the Constitution and 
laws of the United States, to call the National Guard into 
the Federal service and to use those forces, together with 
such of the Armed Forces as he deems necessary, to suppress 
domestic violence, obstruction and resistance to Federal law 
and court orders. $318. 

The President’s authority to use Federal troops under 10 
U.S.C. 332 and 333 is not impaired by the ‘“‘Posse Comitatus 
Act” (18 U.S.C. 1385). 9318. 

Appointments 

Temporary adjournment ofSenate. *Recess Appointments. 463. 

Terms of office extended. *Displaced Persons Commission. 88. 

Authority to make conveyances. ‘*Philippine Islands. 148. 

Commander-in-Chief 

German and Japanese vessels transferred to France. *Captured 
Vessels. 544. 

Correction of military and naval records. *Records. 10. 

Cutoff of funds from Office of the Inspector General and Comp- 
troller. *Mutual Security Program. 507. 

Delegation of authority—Office of Civil and Defense Mobilization. 
*Civil Service. 419. 

Directive restricting disposition of public power revenue bonds. 
*Bonds. 259: 
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PRESIDENT—Continued. 

Executive province, invasion by ‘Congress. *Constitutional 

Law. 9300. 
Powers 

‘Power to commute sentence and deny eligibility to parole. 
*Pardon. 3261. 

Power to dispose of land, Puerto Rico. *Lands, Buildings, 
Conveyancing. 657. 

Power to negotiate agreements with foreign nations. *Sur- 
plus Property. 192. 

Power to reorganize executive branch. *Public Roads 
Administration. 28. 

‘War powers, German vessel transferred to Canada. *Prize 
vessel. 41. 

Promotion of officer. *Marine Corps. 291. 

Release of critical materials. *Stockpiled Strategic Materials. 
174. 


PREVAILING WAGE RATES. 
' Federal Aid Program. *Highways. 488. 
Rulemaking under Wagner-Peyser Act. *Migrant Farm Labor. 
406. 


PRINTING. 
Authority to establish regular workweek. *Public Printer. 282. 


PRIORITIES AND PREFERENCES. 
Public benefit allowances. *Surplus Property. 8. 


PRIZE VESSEL. 
German prize vessel transferred to Canada. 

Captured German merchant vessel (S.S. EMPIRE GANG- 
WAY) assigned to use of United States by Combined Shipping 
.Adjustment Board established in 1942, with understanding 
that prize proceedings would be instituted, may be trans- 
ferred to Canadian government without specific congressional 
authorization. 41. 

The decree in the prize proceedings technically vested 
title to the vessel in the United States but under the cir- 

. cumstances this country was only holding such title as 
trustee for its allies pending final disposition. Reallocation 
of the vessel to-Canada was in accordance with the Potsdam 
Agreement of 1945. 41. 

The vessel so acquired is not “property belonging to the 
United States’’ within the meaning of Art. IV, sec. 3, cl. 2 
of the Constitution. The President as Commander-in- 
Chief and principal organ of foreign affairs has authority | 
to enter into agreements pertaining to conduct of war or the 
conclusion of hostilities. 41. 
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PROPERTY, SUPPLIES, ETC. 
Disposition of surplus. *Electric power. 2386. 
German and Japanese vessels transferred to France. *Captured 
Vessels. 544. 
German prize vessel transferred to Canada. ‘*Prize vessel. 41. 
Public benefit allowances. ‘*Surplus Property. 8. 
Reconveyance of land title. *Lands, Buildings, Conveyancing. 
5. 
Surplus property, transfer of title. *Surplus Property. 15. 
PUBLIC BENEFIT ALLOWANCES. 
*Surplus Property. 8. 
PUBLIC CONTRACTS AOT. 
Federal Aid Program—prevailing wages. *Highways. 488. 
PUBLIC DEBT ACT OF 1942. 
Second Liberty Bond Act. *Bonds. 3657. 


PUBLIC DEBT ACT OF 1945 
Disposition of public power revenue bonds of State agencies. 
*Bonds. 2689. 
PUBLIC HEALTH SERVICE ACT. 
Federal Aid Program—prevailing wages. *Highways. 488. 
PUBLIC HOUSING ADMINISTRATION. 


Annual contributions, payment pledged by United States. *Hous- 
ing. 188. 

Permanent legislation in appropriation act—‘‘Gwinn Amendment."’ 
*Housing. 274. 


PUBLIC HOUSING AUTHOBITY. 
Permanent legislation in appropriation act— ‘Gwinn Amendment.’’ 
*Housing. 274. 
PUBLIC LANDS. 
All items digested or indexed under Lands, Buildings, Convey- 
ancing. 
PUBLIC POWER PROJECTS. 
Disposition of public power revenue bonds of State agencies. 
*Bonds. 259. 
PUBLIC PRINTER. 


Authority to establish regular workweek. 

The Public Printer is authorized to establish, through con- 
ferences with the various trades and upon approval of the 
Joint Congressional Committee on Printing, a regular work- 
week of less than forty hours for those employees whose com- 
pensation is fixed under act of June 7, 1924 (43 Stat.658). 282. 
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PUBLIC PRINTER—Continued. 


More restrictive provisions of law applicable to other gov- 
ernmental departments and agencies do not, either expressly 
or by implication, limit the authority of the Public Printer 
in this regard. 282. 


PUBLIC ROADS ADMINISTRATION 


Reorganization Plan. 

Reorganization Plan No. 7 transmitted to Congress June 
20, 1949, (effective August 20, 1949. 63 Stat. 1070) transferred 
the Public Roads Administration and its functions from the 
Federal Works Agency to the Department of Commerce 
pursuant to Reorganization Act of 1949 (63 Stat. 2030). 28. 

Federal Property & Administrative Services Act of 1949, 
approved June 30, 1949, transferred to General Services Ad- 
ministration functions of the Federal Works Agency, includ- 
ing Public Roads Administration (now known as Bureau of 
Public Roads) which administers Federal grants to States for 
highway purposes. 28. 

When Plan No. 7 was submitted to Congress, the Federal 
Property Bill had been passed by the House of Representa- 
tives and approved for final action on the Senate floor. The 
President’s message accompanying the Plan clearly stated 
intention to transfer Public Roads functions to the Depart- 
ment of Commerce from the General Services Administration 
in the event the Federal Property bill was enacted before the 
necessary 60-day period had elapsed. 28. 

Plan No. 7 is valid and will take effect, notwithstanding the 
status of the Public Roads Administration within the Federal 
Works Agency or any other agency, immediately prior to the 
effective date of the Plan. 28. 

The Reorganization Act of 1949 contains no restriction on 
the President’s authority to reorganize the executive branch 
under such circumstances. If Congress holds contrary views 
it has power to express them as provided by that act. 23. 


PUBLIC ROADS, BUREAU OF. 

Federal Aid Program—prevailing wages. ‘*Highways. 488. 
PUBLIC UTILITY. 

Disposition of surplus. *Electric power. 236. 
PUERTO RICO. 

Conveyance, military reservation. *Lands. 57. 
QUOTA, IMMIGRANT—PORTION OF. 

Adjustment of immigrant status. *Immigration. 433. 
RAILROADS. 


Bridge across Savannah River—alteration costs. 
By authority of act of March 3, 1899 (30 Stat. 1153), the 
War Department [now Department of the Army] ordered the 
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RAILRBOADS—Continued. 


Seaboard Air Line Railway and Receivers on October 17, 1939, 
to alter a bridge across the Savannah River. Before the work 
was started the act of June 21, 1940 (54 Stat. 497) was en- 
acted which provided for apportionment and assumption of 
part of the costs by the United States, which the 1899 act did 
not. Section 12, saving clause of the 1940 act, provides that 
the prior law shall be inapplicable, with certain exceptions, 
which do not include any cases affected by orders issued after 
July 1, 1939. Such orders, now unsupported by existing law, 
are unenforceable. 542. 

The Receivers are unwilling to abide by the order of Octo- 
ber 17, 1939, and, since any attempt to enforce it would be 
futile, withdrawal of the order and issuance of a new one under 
the later statute is advised. See 41 Op. 179. 542. 


Highway bridge across Stono River, 8.C.—alteration costs. 
*Bridges. 179. 


RAILROAD LOAN GUABRANTIES. 
Transportation Act of 1958. 

The Transportation Act of 1958 (Aug. 12, 1958, 72 Stat. 
568) which added Part V to the Interstate Commerce Act, as 
amended, and which authorized the Interstate Commerce 
Commission to guarantee certain loans of common carriers by 
railroad, is constitutional. 408. 

Any guaranty obligation undertaken by the Interstate 
Commerce Commission pursuant to such authority will con- 
stitute an obligation of the United States even though the act 
does not contain language expressly pledging the faith or 
credit of the United States, and notwithstanding the lack of an 
existing appropriation of funds for the payment of such obli- 
gation. 408. 


RAMSPECE AOT. 
Classification, former legislative employees. ‘*Civil Service. 64. 


BEAL PROPERTY. 


All items digested or indexed under Lands, Buildings, Convey- 
ancing. 15. 


RECESS APPOINTMENTS. 


Temporary adjournment of Senate. 

The President is authorized to make recess appointments 
to fill vacancies which occurred while the Senate was in 
session, and to make recess appointments during the tem- 
porary adjournment of the Senate from July 3 to August 8, 
1960. 463. 

The reconvening of the Senate on August 8, 1960, is not 
to be regarded as the “next Session” of the Senate within the 
meaning of Article II, section 2, clause 3 of the Constitution, 
but as the continuation of the second session of the 86th 
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Congress. The commissions of the officers appointed during 
this adjournment therefore will continue until the end of 
that session of the Senate which follows the final adjourn- 
ments ne dte of the second session of the 86th Congress. 468. 

The adjournment of the Senate on July 3, 1960, constituted 
the “termination of the session of the Senate’”’ within the 
meaning of 5 U.S.C. 56, so that persons whose nominations 
were pending before the Senate on that day and who receive 
recess appointments during the period of adjournment are 
entitled to the salaries attached to their offices, provided 
that the other conditions of 5 U.S.C. 56 are met; and this 
right will not be terminated by any temporary or fina] adjourn- 
ment of the second session of the 86th Congress. 4638. 

The terminal proviso of 5 U.S.C. 56 may require that the 
President submit to the Senate not later than forty days after 
it reconvenes on August 8, 1960, the nominations of those 
officers who, during the recess of the Senate, received appoint- 
ments to fill vacancies which existed while the Senate was in 
session. 463. 


RECLAMATION ACT OF 1902. 
Application of reclamation laws. ‘Irrigation project. $77. 


RECLAMATION SERVICE. 
Application of reclamation laws. ‘Irrigation project. 377. 


RECONSTRUCTION FINANCE CORPORATION. 
Disclosure of information during liquidation. 

The authority to liquidate the assets of the Reconstruction 
Finance Corporation conferred by sections 9 and 10 of the 
Reconstruction Finance Corporation Act (62 Stat. 262; 15 
U.S.C. 608, 609) and section 102(c) of the Reconstruction 
Finance Corporation Liquidation Act (67 Stat. 230) includes 
by implication authority to disclose borrowers’ financial and 
profit and loss statements, if efficient and economical liqui- 
dation is determined to require such disclosure. Disclosure 
pursuant to such a determination would be ‘ authorized by 
law’? within the meaning of section 1905 of the Criminal 
Code, title 18, U.S.C., and would, therefore, not be 
prohibited by that section. 166. 


Disclosure of information to Senate Committee. *Federal Com- 
munications Commission. 221. 

Terms of office extended. *Displaced Persons Commission. 88. 

Transfer of defense plant to Navy. *Navy. 107. 


RECONSTRUCTION FINANCE CORPORATION AOT. 
Terms of office extended. *Displaced Persons Commission. 88. 
Transfer of defense plant to Navy. *Navy. 107. 
Disclosure of information during liquidation. *Reconstruction 
Finance Corporation. 166. 
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RECONSTRUCTION FINANCE CORPORATION LIQUIDATION 
AOT. 


Disclosure of information during liquidation. *Reconstruction 
Finance Corporation. 166. 


RECORDS. 


Correction of military records. 

The enactment of sections 226 and 230 of the Selective 
Service Act of 1948, 62 Stat. 604, amending Articles of War 
50 and 53 and providing for the finality of court-martial 
judgments, etc., did not affect the authority of the Secretary 
of the Army, under procedures set up by him, and acting 
through boards provided for in section 207 of the Legislative 
Reorganization Act of 1946, 60 Stat. 837, ‘‘to correct any 
military * * * record where in [his] judgment such action 
is necessary to correct an error or to remove an injustice.”” 49. 

Section 207 of the Legislative Reorganization Act of 1946, 
as amended (60 Stat. 837), which provides for correction of 
military and naval records when necessary to correct an 
error or to remove an injustice, does not authorize the restora- 
tion of Second Lieutenant Richard H. Bickford, whose attempted 
withdrawal of his resignation had been inadvertently filed 
without action thereon, to his former rank with the date and 
lineal precedence as a First Lieutenant, U.S. Marine Corps, 
which he would have held had his resignation not been 
effected. 10. 

The Constitution and _ pertinent statutes expressly 
require that the appointment of officers, which would include 
those of the Regular Marine Corps, upon promotion, shall be 
made by the President by and with the advice and consent 
of the Senate, and it is not within the power of the Secretary 
of the Navy or Board for the Correction of Naval Records to 
accomplish the desired restoration of rank. However, a 
recommendation by the Secretary to the President for a 
nomination so worded as to accomplish the contemplated 
result would not be unprecedented. No view is expressed on 
this since the matter was not submitted for consideration. 10. 

Section 207 of the Legislative Reorganization Act of 1946, 
as amended, provides for correction of military and naval 
records when necessary to correct an error or to remove an 
injustice. 71. 

The Army Board of Correction of Military Records found 
that there was a delay of more than two years in the promo- 
tion of Lieutenant Colonel Albert J. Foy in the Officers’ 
Reserve Corps to the grade now held by him, which was the 
result of administrative error. The Board recommended that 
all the military records of the Department of the Army 
relative to him be corrected to show his promotion to such 
grade, effective as of April 12, 1946. 71. 
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The Secretary of the Army has authority under section 207 
to extend to Lieutenant Colonel Foy the rights and privi- 
leges that he would have, had he been promoted on April 12, 
1946, instead of August 4, 1948. 71. 

Section 207 of the Legislative Reorganization Act of 
1946, as amended (65 Stat. 655), authorizing the correction 
of military and naval records “to correct an error or remove 
an injustice’? was intended, together with section 131 of 
the same act, to free the Congress of the burden of dealing 
with matters previously dealt with by private bills and to 
provide a method for their disposition by administrative 
action. 94. 

In the case of the Army the responsibility for deciding 
whether an “error” or “injustice” has occurred which should 
be corrected under section 207 rests on the Secretary of the 
Army, acting through the Army Board on Correction of 
Military Records. The words “error” and ‘“‘injustice”’ as 
used in section 207 do not have a limited or technical meaning 
and, to be made the basis for remedial action, the ‘error’ 
or ‘injustice’ need not have been caused by the service 
involved. 94. 

The Secretary of the Army, if he determines that such 
action will “remove an injustice,” is authorized by section 
207 to correct the records of a deceased noncommissioned 
officer to note thereon that he shall be considered to have 
been retired at a date earlier than his actual retirement 
date. 94. 

Section 207 of the Legislative Reorganization Act of 
1946, 65 Stat. 655, authorizes the correction of a veteran’s 
military record to show the timely filing of an application 
for adjusted service benefits under the World War Adjusted 
Compensation Act, as amended (43 Stat. 121; 38 U.S.C. 
591, et seq.), where a dishonorable discharge, subsequently 
changed to “honorable” to remove an injustice, precluded 
effective, timely, application by the veteran. 208. 

A certificate issued by the Secretary of the Army on the 
basis of the veteran’s corrected record satisfies the require- 
ment of section 303 of the World War Adjusted Compensation 
Act, as amended, and the Administrator of Veterans’ Affairs 
is authorized to proceed upon the Secretary’s certificate to 
extend the benefits provided by that act to the veteran. 
203. 
The Secretary of the Navy may, in his discretion, properly 
refer to the Board for the Correction of Naval Records, 
established pursuant to section 207 of the Legislative Reor- 
ganization Act of 1946 (60 Stat. 812, 837), cases in which 
the Board of Review, Discharges and Dismissals, established 
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BRECORD8S—Continued. 
under section 301 of the Servicemen’s Readjustment Act 
of 1944 (58 Stat. 284, 286), has previously denied the relief 
sought. 12. 
Census records. *Census, Seventeenth Decennial. 120. 
Disclosure of information. *Reconstruction Finance Corpora- 
tion. 166. 
Disclosure of information to congressional committees. *Mutual 
Security Program. 507. 
Disclosure of information to Senate Goueaites: *Federal 
Communications Commission. 221. 
Exchange between agencies. *Confidential Information. 938. 
BEGIONAL DIRECTOR. 
Supergrade positions—Office of Civil and Defense Mobilization. 
*Civil Service. 419. 
REGISTER OF COPYRIGHTS. 
Denial of registration of claims because of content. *Copyright 
Office. 395. 
REGULATIONS. 
Rulemaking under Wagner-Peyser Act. *Migrant Farm Labor. 
406. 
REORGANIZATION ACT OF 1945. 
Reorganization Plan. *Public Roads Administration. 28. 


REORGANIZATION ACT OF 1949. 


Reorganization Plan No. 7. *Public Roads Administration. 28. 
Supergrade positions—Office of Civil and Defense Mobilization. 
*Civil Service. 419. 


REORGANIZATION PLAN NO. 14 OF 1950. 
Federal Aid Program—prevailing wages. ‘*Highways. 488. 
REORGANIZATION PLAN NO. 1 OF 1958. 


Supergrade positions—Office of Civil and Defense Mobilization. 
*Civil Service. 419. 


REPORTS. 

Exchange between agencies. “*Confidential Information. 9365. 
REPUBLIC OF THE PHILIPPINES. 

See Philippine Islands. 148. 
RESIDENCE. 

Concurrent in two places. *Census, Seventeenth Decennial. 659. 


RETENTION PREFERENCE REGULATIONS. 
Classification of citizens of Panama. *Veterans’ Benefits. 687. 
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RETIREMENT. 


Eligibility of Maritime Service administrative enrollees. 

Under section 216 of the Merchant Marine Act of 1936 
(49 Stat. 1985), as amended August 4, 1939, 53 Stat. 1182, 
administrative enrollees are authorized to serve on the ad- 
ministrative staff of the United States Maritime Service 
or as instructors of trainee enrollees who are trained to serve 
as licensed and unlicensed personnel on American merchant 
vessels. 115. 

Administrative enrollees do not at any time serve on our 
merchant vessels. They differ from civilian employees of 
the Government only in that they are “enrolled” rather than 
appointed, and are given ranks, grades and ratings correspond- 
ing with those in the Coast-Guard. It is concluded that such 
administrative enrollees are civilian officers or employees 
of the executive branch within the meaning and for the pur- 
poses of the Civil Service Retirement Act. 115. 

Question of eligibility of trainee enrollees and Cadet- 
Midshipmen in the Merchant Marine Cadet Corps under the 
Retirement Act has not arisen and is not, therefore, dealt 
with here. 115. 

Correction of records, deceased sergeant. *Records. 94. 
REVENUE ACT OF 1982. 


Reversal of customs decision. *Customs Laws. 266. 
BIVERS AND HARBOBS ACT OF 1945. 
Application of reclamation laws. ‘Irrigation project. 377. 
ROBERTS, OWEN J. 
. Special Counsel—conflicting interests. *Oil Leases. 533. 
BULEMAKING. 
Wagner-Peyser Act. *Migrant Farm Labor. 406. 
“RUSSELL RIDEB..”’ 
Permanent legislation in appropriation act—'‘Gwinn Amendment.”’ 
*Housing. 274. 
SALARY. 
Conflicting interests. *Turkey Industry Advisory Committee. 
217. 
SAN FRANCISCO—OLD MINT BUILDING. 
Disposition as surplus property. *Old San Francisco Mint 
building. 481. 
SAVANNAH RIVEB. 
Bridge across Savannah River—alteration costs. ‘*Railroads. 
542. 
SCHOOL SUBVEY AND CONSTRUCTION AOT. 
Federal:Aid Program—-prevailing wages. ‘*Highways. 488. 
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SCHOOLS, DESEGREGATION OF. 
Power to suppress resistance. *President. 318. 


SEABOARD AIR LINE RAILWAY AND RECEIVEBS. 
Bridge across Savannah River—alteration costs. *Railroads. 
543. 
SECOND LIBERTY BOND AOT. 
Discount on current interest-bearing bonds. *Bonds. $67. 
SECRET INFORMATION. 
Exchange between agencies. *Confidential Information. 36. 
SECURITIES, PUBLIC. 
Second Liberty Bond Act. *Bonds. 357. 
SELECTIVE SERVICE AOT. 
Articles of War amended thereunder, correction of records. 
*Records. 49. 
SELECTIVE TRAINING AND SERVICE ACT OF 1940. 
Reemployment rights. See Veterans’ Benefits. 16, 119. 
SELECTIVE TRAINING AND SERVICE ACT OF 1948. 
Reemployment rights. See Veterans’ Benefits. 16. 
SENATE. 
Temporary adjournment. *Recess Appointments. 468. 


SENATE COMMITTEE ON INTERSTATE AND FOREIGN 
COMMERCE. 


Disclosure of information to Senate Committee. *Federal Com- 
munications Commission. 3291. 


SENTENCE. 
Commutation of by President. *Pardon. 2561. 
SERVICEMEN’S BREADJUSTMENT ACT OF 1944. 


Termination of readjustment allowances. 

Section 700(a) of the act of June 22, 1944 (58 Stat. 284) 
prohibits readjustment allowances to be payable for any week 
commencing more than five years after termination of hos- 
tilities of World War II. 65. 

Senate Joint Resolution No. 123 (July 25, 1947, 61 Stat. 
449) provided that in the interpretation of enumerated 
statutory provisions the effective date of the resolution is 
deemed to be the date of the termination of any state of war 
declared by the Congress and the national emergencies pro- 
claimed by the President on September 8, 1939, and May 27, 
1941. 65. 

The five-year period during which eligible veterans may be 
paid readjustment allowances under section 700(a) runs 
from the date of the resolution, i.e., July 25, 1947, and not 
from the date of Proclamation No. 2714 (Dec. 31, 1946) 
proclaiming cessation of hostilities. 665. 
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SERVICEMEN’S BEADJUSTMENT ACT OF 1944—Continued. 
Correction of records, Articles of War amended. *Records. 49. 
Correction of records, relief previously denied thereunder. 

*Records. 12. 

SEVENTEENTH DECENNIAL CENSUS. 

See Census, Seventeenth Decennial. 31, 59, 120. 


SHIPPING. 
Domestic water trades, information exchanged. *Confidential 
Information. 386. 
Eligibility of Maritime Service administrative enrollees. *Re- 
tirement. 115. 
Preference given United States-flag commercial vessels for cer- 
tain ocean cargoes. ‘*Surplus Property. 192. 
Ship mortgage and loan insurance. ‘*Insurance. 9368. 
SHIPSTEAD-LUCE ACT. 
Regulation of buildings and construction. *Old Georgetown Act— 
District of Columbia. 441. 
SIGN AOT. 
Regulation of buildings and construction. *Old Georgetown Act— 
District of Columbia. 441. 
SMALL BUSINESS ADMINISTRATION. 
Federal Aid Program—prevailing wages. *Highways. 488. 


SOCIAL SECURITY ACT. 
Alaska, unemployment compensation. ‘*Indebtedness, limita- 
tion on. 9210. 
Federal Aid Program—prevailing wages. *Highways. 488. 
SOUTH CAROLINA HIGHWAY BRIDGE. 
Bridge across Stono River, 8.C.—alteration costs. *Bridges. 
179. 
STATE BANKS. 
Banking facilities, Armed Forces installations. *Banks. 1. 


STATE, DEPARTMENT OF. 
.Adjustment of immigrant status. *Immigration. 439. 
Administrative certificates of citizenship. ‘*Citizenship. 452. 
Cutoff of funds from Office of the Inspector General and Comp- 
troller. *Mutual Security Program. 507. 
STATE GOVERNOR, POWER OF. 
Power to suppress resistance. *President. 313. 


STATES. 


Inhabitants temporarily abroad enumerated. *Census, Seven- 
teenth Decennial. $31. 
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STATUTES, STATUTORY CONSTRUCTION. 


Administrative construction controlling. 

Interpretation of legislation by official charged with execu- 
tion who has consistently and historically followed practice 
in question over a long period, unchallenged by Congress or 
elsewhere, ought not to be disturbed except for very weighty 
reasons. $1. 

The rule that a contemporaneous, uniform, and long- 
continued construction of a statute by the agency charged 
with its administration, is not to be disregarded in the absence 
of compelling reasons. 38. 

A uniform administrative construction prevailing for a 
number of years and acquiesced in by the Congress is not to 
be disturbed without the most cogent and persuasive reasons. 
57. 

Long prevailing construction of a statute acquiesced in by 
Congress is entitled to great weight. It ought not to be 
disregarded except for cogent reasons and unless clearlv 
erroneous. 406. 

There is no basis for revision of the administrative construc- 
tion since Congress reenacted without change the last sen- 
tence of the section which was the subject of liberalizing 
amendment. 49393. 

Although Congress vested in the Attorney General the 
controlling administrative voice respecting legal questions 
arising under the act, it did not, and could not, confer upon 
him legislative power. 433. 

Administrative construction, emasculation of statute. 

A construction which would emasculate a statute should 
not be taken where a construction is possible which will 
preserve its vitality and the utility of the language in question. 
236. 

Administrative construction, legislative acquiescence. 

Decisions on enumeration matters have, historically, been 
made by the Director of the Census, and the Congress has 
through the years acquiesced in this practice. 59. 

Uniform administrative interpretation of a statute, coupled 
with congressional acquiescence, is clearly entitled to great 
importance in administering Federal law. $70. 

Administrative construction, knowledge imputed to Congress. 

Where a statute confers powers or duties in general terms, 
all powers and duties incidental and necessary to make such 
legislation effective are included by implication. 166. 

Administrative interpretation. 

Great weight has been accorded to the consistent interpre- 
tation of the agency entrusted with the responsibility of 
administration. $70. 

Clear implication. 

That which may be clearly implied in a statute is as effectual 

as that which is expressed. 236. 


610 


Index-Digest 


STATUTES, STATUTORY CONSTRUCTION—Continued. 


Conflict, latest expression controlling. 179, 642. 
Constitutionality of objectionable provision in appropriation act. 

Whether the whole act falls when a provision in the statute 
is found to be invalid, depends on whether the unconstitutional 
provision is separable from the rest of the act. 280. 

Executive province, invasion by Congress. 

To acquiesce in legislation encroaching upon the executive 
authority results in the establishment of dangerous precedents. 
230. 

Since the organization of the Government, Presidents 
have felt bound to insist upon the maintenance of the 
executive functions unimpaired by legislative encroachment, 
just as the legislative branch has felt bound to resist inter- 
ferences with its power by the executive. 230. 

Interpretation of criminal statute. 

The question of the proper construction of a criminal 

statute is a judicial one. 91. 
Interpretation of statute. 

It is a familiar rule that courts will adopt an interpretation 
of a Federal statute which will avoid constitutional questions 
rather than one which raises serious constitutional doubts. 
507. 

Legislative intent controlling. 

Sections 131 and 207 of the Legislative Reorganization Act 
“‘must be read together,” since no intention is evidenced by 
the Congress to resume the system of relief by private acts 
which the former section had abolished. 49, 94. 

Correction of any record, in a certain sense, involves creation 
of a new one. There is no indication that the Congress 
intended this fact to bar an otherwise appropriate remedy. 
203. 

Later authority obviously supersedes the more restricted 
earlier authority. There is no way of reconciling the statutes 
and the latter must, therefore, be deemed as controlling. 357. 

Legislative intent controlling, how ascertained. 

It is necessary to determine, if possible, the intent of Con- 
gress with respect to applicability of State law, and to inter- 
pret the statute in accordance with its purpose. $370. 

Legislative intent, if it can be ascertained, must control; and 
for this purpose the entire statute, its form, its several parts, 
its purposes, its relation to other statutes, and the effect of con- 
struing it one way or another, must be considered. 236, 377. 

Permanent legislation in an appropriation act. 

It is settled that Congress has the power to enact perma- 
nent legislation in an appropriation act. Whether such an 
enactment is to be regarded as in the nature of permanent 
legislation where its language is not express on that point is to 
be determined from its scope and purpose. 259. 
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Redundance. 

Addition of a pledge of the credit of the United States to 

its pledge of faith would be merely redundant. 368. 
Repeal by implication not favored. . 

Implied repeals are, of course, not favored. Nor is there 
anything to indicate that such a repeal was intended by 
Congress. 23. 

Repeal of a statute or a part thereof by implication is not 
favored. The intention of the legislature to repeal ‘‘must be 
clear and manifest.” 49. 

Rules. of construction, when used. 

It is a well-settled rule that effect be given if possible to all 
parte of a statute. 657. 

Grants of land by the sovereign must be explicit and nothing 
passes by implication. 148. 

Expressio untus exclusto altertus would seem to preclude pay- 
ments to processors as an alternative method of price support, 
since no other method of price support is specified. 188. 

Statutory interpretation. 

No accepted canon of statutory interpretation warrants 
adding a prohibition which Congress did not see fit to insert 
and the statute itself is silent. $40. 

In the face of the unequivocal language in which Congress 
expressed its intention, it would be an impermissible assump- 
tion of legislative power to read into the law a limitation 
unstated in the law itself. 419. | 

It is well settled that a legislative omission or failure to 
provide for contingencies, for which it might have been de- 
sirable to provide specifically, does not justify any addition to 
the language of a statute. 481. 

Statute of limitations. 

Purpose of a time limitation on the institution of judicial 
proceedings is to permit a fair opportunity for contest by re- 
quiring disputed claims to be litigated within a reasonable 
period of time while the matter is fresh and the evidence 
available. 80. 

Treaty not abrogated or modified by later statute. 

Without a clear expression of intention on the part of Con- 
gress to abrogate or restrict the application of a treaty that 
purpose will not be implied. 170. 


STOCKPILED STRATEGIC MATERIALS. 


President’s authority to release. 
The Strategic and Critical Materials Stock Piling Act 
(July 23, 1946, sec. 5, 60 Stat. 596, 50 U.S.C. 98), viewed in 
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STOCEKPILED STRATEGIC MATERIALS—Continued. 


the light of its legislative history, authorizes the President to 
release stockpiled materials only for purposes connected with 
the common defense. 174. 

Section 5 does not permit a release solely on economic 
grounds of stockpiled diamond gem stones in exchange for 
their equivalent in industrial diamonds, particularly when the 
stockpile for the latter has been filled. 174. 


STONO BIVER, 8.C. 


Highway bridge across Stono River, 8.C.—alteration costs. 
*Bridges. 179. 


STORAGE, EXPLOSIVES. 
Safety Standards. *Ammunition Storage. 938. 


STRATEGIC AND CRITICAL MATERIALS STOCK PILING 
ACT. 


President’s authority to release. *Stockpiled Strategic Materials. 
174. 


STUDENTS. 


Enumerated in census district where attending college. *Census, 
Seventeenth Decennial. 59. 


SUBSIDIES. 


Payments to processors of dairy products. 

Section 201(c) of the Agricultural Act of 1949, 63 Stat. 1053, 
directing support of the price of whole milk, butterfat and 
the products of such commodities through loans on or 
purchases of the products of milk and butterfat does not 
authorize the Secretary of Agriculture to support the price of 
milk and butterfat to farmers by means of @ program under 
which payments would be made to the processors of dairy 
products in an amount equal to the difference between the pre- 
vailing market price for such products and a price for such 
products which would refiect to farmers the intended level of 
price support for the milk and butterfat utilized in such prod- 
ucts. 183. 

The broader general powers lodged in the Commodity 
Credit Corporation under the Commodity Credit Corporation 
Charter Act, 62 Stat. 1072, cannot reasonably be deemed to 
enlarge the specific powers granted in section 201(c) of the 
Agricultural Act of 1949 without nullifying the plain legisla- 
tive provision and intent with respect to the methods by which 
the support program for these particular commodities is to be 
effectuated. 1883. 

Section 201(c) of the Agricultural Act of 1949, as amended 
by the Agricultural Act of 1954, does not authorize subsidy 
payments to processors of dairy products as a method of price 
support for milk and butterfat. The legislative history of the 
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1954 amendment establishes that Congress considered such 
direct payments as an alternative method of price support and 
again deliberately declined to authorize them. 199. 

No opinion is expressed upon the scope of the Secretary’s 
authority under section 201 (c), as amended, to dispose of sur- 
plus stocks of dairy products owned by the Commodity Credit 
Corporation or on the legality of any particular disposal 
method. 199. 


SUBVERSIVE ORGANIZATION SO DESIGNATED BY ATTOB- 
NEY GENERAL. 


Permanent legislation in appropriation act—''Gwinn Amendment."’ 
*Housing. 274. 


SUPPLEMENTAL APPROPRIATION ACT, 1958. 


Executive province, invasion by Congress. *Constitutional Law. 
300. 


SUPPLEMENTAL INDEPENDENT OFFICES APPROPRIATION 
ACT, 1949. 


Public benefit allowances. *Surplus Property. 8. 
SURPLUS POWER. 

Disposition. *Electric power. 236. 
SURPLUS PROPERTY. 


Options to purchase not included in lease. 

Section 203 (a) and (c) of the Federal Property and Admin- 
istrative Services Act of 1949 (June 30, 1949, 63 Stat. 377), 
as amended, which authorizes the Administrator to dispose 
of surplus property “‘by sale, exchange, lease, permit, or trans- 
fer, for cash, credit or other property,’’ does not confer author- 
ity upon him to include options to purchase in leases executed 
pursuant to the act. 294. 

Neither the legislative history of this act and its prede- 
cessor (Surplus Property Act of 1944) nor comparison with 
other statutes in which authority for options to purchase is 
expressly granted, supports the view that Congress may have 
intended to confer authority upon the Administrator to give 
options to purchase in leases of surplus property or that it 
may be implied under section 203 (a) and (c) of the act. 294. 

Public benefit allowances. 

Public benefit allowances provided for in section 13 of the 
Surplus Property Act of 1944 (58 Stat. 765) were abrogated 
when priorities and preferences as to disposal of personal 
property were discontinued beyond August 31, 1948, by para- 
graph 7 under heading “Surplus Property Disposal’ of the 
Supplemental Independent Offices Appropriation Act, 1949 
(62 Stat. 1196). Disposal of real estate under this para- 
graph shall continue. 8. 
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Sale of agricultural commodities for foreign currencies. 


The act of August 26, 1954, 68 Stat. 832, amended section 
901 of the Merchant Marine Act of 1936, as amended, to pro- 
vide a preference for United States-flag commercial vessels in 
the transportation of ocean cargoes where the United States 
inter alta guarantees the convertibility of foreign currencies 
in connection with the furnishing of commodities. 192. 

The United States guarantees the convertibility of foreign 
currencies within the meaning of the act of August 26, 1954, 
in connection with the sales of surplus agricultural commodi- 
ties for foreign currencies pursuant to Title I of the Agricul- 
tural Trade Development and Assistance Act of 1954 (Public 
Law 480, 83d Congress) and the regulations to be issued 
thereunder. 192. 


Transfer of title to real property. 


No legal objection exists to the issuance of an appropriate 
regulation by the War Assets Administrator providing for 
and requiring the transfer of the record or legal title from 
corporations wholly owned by the United States to the United 
States with respect to all real property declared surplus by 
such corporations and not yet disposed of by the War Assets 
Administration. 15. 


Disposition. *Old San Francisco Mint building. 481. 

President’s authority to release. *Stockpiled Strategic Materials. 
174. 

Transfer of defense plant to Navy. *Navy. 107. 


SURPLUS PROPERTY ACT OF 1935. 


Disposition as surplus property. *Old San Francisco Mint 
building. 481. 


SURPLUS PROPERTY AOT OF 1944. 


Disposition of public power revenue bonds of State agencies. 
*Bonds. 269. 

Options to purchase not included in lease. ‘*Surplus Property. 
294. 

Public benefit allowances. *Surplus Property. 8. 

Reconveyance of land title. *Lands, Buildings, Conveyancing. 


Surplus property, transfer of title. *Surplus Property. 15. 


SYNTHETIO LIQUID FUELS AOT. 


Authority of Secretary of Navy to lease. ‘*Oil Shale—Naval 
Reserves. 344, 


TARIFF AOT OF 1922. 


Reversal of customs decision. *Customs Laws. 266. 


TARIFF AOT OF 1930. 


Reversal of customs decision. *Customs Laws. 9266. 


Index-Digest 615 


TARIFF COMMISSION. 
Disclosure of information to Senate Committee. *Federal 
Communications Commission. 9221. 
TAXATION. 


Alaska, unemployment compensation. *Indebtedness, limitation 
on. 210. 

Cutoff of funds from Office of the Inspector General and Comp- 
troller. *Mutual Security Program. 507. 

Federal, aliens exempted. *Immigration. 191. 

Federal income tax reimbursement to contractors. *Atomic 
Energy Commission. 187. 

Reciprocal arrangement under treaty for payment by aliens. 
*Immigration. 170. 

Special Counsel—conflicting interests. *Oil Leases. 65833. 


TELEVISION. 
Disclosure of information to Senate Committee. *Federal Com- 
munications Commission. 221. 
TENNESSEE VALLEY AUTHORITY. 
Board of Directors. *Commodity Credit Corporation. $40. 
Electric utility contracts. *Atomic Energy Commission. 187. 
TENNESSEE VALLEY AUTHORITY ACT. 
Disposition of surplus. *Electr:c power. 236. 


TERMINATION OF WORLD WAR I. 
Termination of readjustment allowances. *Servicemen’s Read- 
justment Act of 1944. 665. 
TERRITORIES AND INSULAR POSSESSIONS. 
Alaska. *Indebtedness, limitation on. 210. 
Classification of citizens of Panama. ‘*Veterans’ Benefits. 67. 
Puerto Rico. *Lands, Buildings, Conveyancing. 57. 
United States military and naval bases. *Philippine Islands. 
143. 
TITLE, CONVEYANCE OF. 
United States military and naval bases. *Philippine Islands. 
143. 
TITLE TO LAND. 
Reconveyance of land title. *Lands, Buildings, Conveyancing. 
5. 
TOBT CLAIMS AOT. 
Settlement of claims. ‘*Claims. 70. 


TRANSFERS. 


Executive province, invasion by Congress. *Constitutional Law. 
300. 
Reorganization Plan. *Public Roads Administration. 28. 
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TRANSFERS—Continued. 
Title to real property. *Surplus Property. 15. 
Transfer of defense plant to Navy. *Navy. 107. 
United States military and naval bases. ‘*Philippine Islands. 
148. 


TRANSPORTATION AOT OF 1958. 
*Railroad Loan Guaranties. 408. 


TRANSPORTATION SYSTEM. 
Transportation Act of 1958. *Railroad Loan Guaranties. 408. 


TREASURY, SECRETARY OF. 


Reversal of customs decision. *Customs Laws. 9266. 
Second Liberty Bond Act. *Bonds. $3657. 


TREATIES. 


Italy, administrative certificates of citizenship. *Citizenship. 
453. 

Taxation benefits for aliens not waived. *Immigration. 170. 

United States and Kingdom of Wurttemberg, administrative 
certificates of citizenship. *Citizenship. 4652. 

United States military and naval bases. ‘*Philippine Islands. 
143. 


TROOPS, FEDERAL. 
Power to suppress resistance. ‘*President. $318. 


TRUCKS, OWNER-OPERATOBS. 
Federal Aid Program——prevailing wages. *Highways. 488. 


TRUMAN-HOBBS AOT. 


Highway bridge across Stono River, 8.C.—alteration costs. 
*Bridges. 179, 542. 


TURKEY INDUSTRY ADVISORY COMMITTEE. 


Conflicting interests. 

Neither the private organization which pays a salary to a 
member of the Turkey Industry Advisory Committee of the 
Department of Agriculture, appointed by the Secretary of 
Agriculture, with no compensation whatever, nor the mem- 
ber employed by such organization violates 18 U.S.C. 1914 
unless a connection exists between the public employment 
and the private compensation. 217. 

Assuming arguendo a member serving on this Committee 
to be an “‘official or emplovee’’ of the Government, whether 
& payment to such member is made “‘in connection with his 
services as such an Official,’’ within the meaning of section 
1914, is often a matter of ascertaining the intent of both the 
payor and the payee. 217. 
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TYDINGS-McDUFFIE AOT. 
United States military and naval bases. *Philippine Islands. 
143. 
UNITED NATIONS. 
Immigrant alien employees. *Immigration. 181. 


UNITED NATIONS, NATIONAL OF. 
Administrative certificates of citizenship. ‘*Citizenship. 453. 


UNITED STATES EMPLOYMENT SERVICE. 
Rulemaking under Wagner-Peyser Act. *Migrant Farm Labor. 
406. 
UNITED STATES HOUSING ACT OF 1987. 
Permanent legislation in appropriation act— ‘Gwinn Amendment.” 
*Housing. 274. 
Annual contributions of local housing authorities. *Housing. 138. 
Ship mortgage and loan insurance. ‘*Insurance. 368. 
UNIVERSAL MILITARY TRAINING AND SERVICE AOT. 
Reemployment rights. See Veterans’ Benefits. 119. 


VACANCY. 
Temporary adjournment of Senate. *Recess Appointments. 
463. 


VESSEL, CAPTURED PRIZE. 
German prize vessel transferred to Canada. ‘*Prize vessel. 41. 


VESSELS, CAPTURED. 


German and Japanese vessels transferred to France. *Captured 
Vessels. 644. 


VETERANS’ ADMINISTRATION. 


Pensions—State Community Property Laws. ‘*Veterans’ Benefits. 
370. 
Retention rights. *Veterans’ Benefits. 44. 


VETERANS’ ADMINISTRATION CENTER, WOOD, WIS. 
Option, waiver of. *Lands, Buildings, Conveyancing. $11. 


VETERANS’ BENEFITS. 


Protection and Benefits to Servicemen. Pensions—State Com- 
munity Property Laws. 

Under Veterans’ Regulation No. 1(a), part III, par. 

II(a), now superseded by the Veterans’ Benefits Act of 
1957, section 422, 71 Stat. 106, which provided that a non- 
service-connected disability pension should not be paid to 
any married veteran ‘‘whose annual income exceeds $2,700,” 

the Veterans’ Administration has properly considered the 
entire annual civil service retirement annuity of a veteran 
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VETERANS’ BENEFITS—Continued. 


as his “income,’”’ notwithstanding the fact that he resides 
in California where, under State community property laws, 
half of the income is that of the veteran’s wife. $70. 

To determine the meaning of “income” in the Federal 
statute by resorting to the State community property law 
would necessitate a departure from consistent past interpre- 
tations by the Veterans’ Administration. $70. 

A veteran’s pension is a grant of congressional bounty, 
and the relationship of Congress to the Armed Forces is 
distinctly Federal in character. Application of the State 
community property law would result in granting a pension 
to one veteran and denying it to another merely because 
they live in different States. Such an unequal interpreta- 
tion of the pension law and application of the State law 
here would not be warranted. 370. 

Reemployment rights 
Civil Service Reserve appointments. 

Persons given Civil Service Reserve appointments limited 
to the duration of the emergency proclaimed by the President 
on December 16, 1950, and not to exceed six months there- 
after, acquire temporary positions with respect to rights 
under section 9 of the Universal Military Training Act (50 
U.S.C. App. 459, supp. IV). 119. 

Priority between veterans. 

If the position of a Government employee who was restored 
under the Selective Service Act of 1948 is abolished during 
the one-year period after his return to duty the Civil Service 
Commission, under the statute and applicable regulations, 
must require, if necessary in order to make a reasonable 
offer of assignment to a continuing position, that preference 
eligibles in subgroup A-1 having equal or greater retention 
credits be displaced. 16. 

Where the position which the Government employee left 
to enter the Armed Forces under the Selective Service Act 
of 1948 is abolished while he is absent, the statute and appli- 
cable regulations require that a preference eligible in sub- 
group A-1 having equal or greater retention credits than 
the returning employee be displaced if this is necessary 
in order to effect the restoration. 16. 

Reduction in force, position abolished. 

The statute and regulations do not require that Government 
employees absent on military duty be considered for reduc- 
tions in force. 16. 

Veterans’ Preference Act 
Classification of citizens of Panama. 

Civil Service Commission is not authorized in its Retention 
Preference Regulations issued under section 12 of the Veterans’ 
Preference Act of 1944 (58 Stat. 387, 390) to classify em- 
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VETERANS’ BENEFITS—Continued. 


ployees on the basis of citizenship or noncitizenship. While 
the Commission has latitude in the application of the statu- 
tory standards it may not, absent statutory authority, 
add or substitute new standards of general application in 
derogation of those provided in the statute. 67. 

Since the Commission is not authorized in its Retention 
Preference Regulations to classify employees on the basis 
of citizenship, citizens of the Republic of Panama are necessar- 
ily accorded equality of treatment with citizens of the United 
States so far as those regulations are concerned, and no 
express provision for that purpose need be included. 67. 


Retention rights. 


Thomas Kirby, disabled World War I veteran, formerly 
Special Assistant to Director of Coordination and Planning, 
grade CAF-14, in the Veterans’ Administration, received 
a reduction-in-force notice April 25, 1947. Appeal by him 
to the Civil Service Commission was sustained June 30, 1947. 
44, 
On May 6, 1948, he was informed by the Veterans’ Admin- 

istration that his former position had been reallocated to 
grade CAF-11 because of a reorganization, and he again 
appealed to the Civil Service Commission which found 
that the restoration order of 1947 had not been effectuated, 
nor had he been reassigned appropriately in his classification. 
The Administrator was then instructed to take corrective 
action directed in 1947, since the Commission found that 
there were other grade CAF-14 positions held by persons 
with less retention rights and for which he met the minimum 
qualifications. 44. 

On July 15, 1949, the Administrator of Veterans’ Affairs 
disagreed with the Commission’s findings and stated that 
these positions were no longer available because the incum- 
bents had acquired competitive status. 44. 

Section 14 of the Veterans’ Preference Act of 1944, as 
amended August 4, 1947, makes it mandatory for the proper 
administrative officer to take such corrective action as the 
Civil Service Commission finally recommends. 44. 

Concluded that it is the duty of the Administrator to 
comply with the recommendations of the Commission 
in connection with Mr. Kirby’s appeal. 44. 

Miscellaneous 
Banking facilities, Armed Forces installations. *Banks. 1. 
Benefits allowed. *Records. 208. 
Correction of records, Articles of War amended. ‘*Records. 49. 
Relief previously denied. *Records. 132. 
Retirement date changed. *Records. 94. 
Termination of readjustment allowances. ‘*Servicemen’s Read- 

justment Act of 1944. 66. 
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VETERANS’ BENEFITS ACT OF 1957. 
Pension—State Community Property Laws. *Veterans’ Benefits. 
$70. 
VETERANS’ PREFERENCE ACT OF 1944, AS AMENDED. 


Classification of citizens of Panama. *Veterans’ Benefits. 67. 
Reemployment rights. See Veterans’ Benefits. 16. 
Retention rights. *Veterans’ Benefits. 44. 


VIEUX CARRE—NEW ORLEANS. 
Regulation of buildings and construction. *Old Georgetown 
Act— District of Columbia. 441. 
VIBA. 
Adjustment of immigrant status. *Immigration. 433. 
WAGNER-PEYSER AOT. 
Rulemaking. *Migrant Farm Labor. 406. 
WALSH-HEALEY ACT. 
Rulemaking under Wagner-Peyser Act. *Migrant Farm Labor. 
406. 
WAR ASSETS ADMINISTRATION. 
Public benefit allowances. *Surplus Property. 8. 
Reconveyance of land title. *Lands, Buildings, Conveyancing. 5. 
WAR DEPARTMENT. 
See Army, Department of. 6542. 


WAR MANPOWER COMMISSION. 
Wagner-Peyser Act. *Migrant Farm Labor. 406. 


WAR, NATIONAL DEFENSE. 


Miscellaneous 

Expatriation, foreign military service. *Citizenship. 85. 
German and Japanese vessels transferred to France. *Captured 

Vessels. 644. 
German prize vessel transferred to Canada. *Prize Vessel. 41. 
Safety standards, storage of explosives. *Ammunition Storage. 

38. 
Second Liberty Bond Act. *Bonds. 367. 
Surplus property transfer of title. *Surplus Property. 15. 
Transfer of defense plant to Navy. *Navy. 107. 

Protection and Benefits to Servicemen 

Banking facilities, Armed Forces installations. *Banks. 1. 
Correction of records, Articles of War amended. ‘*Records. 49. 
Correction of records. Relief previously denied. *Records. 12. 
Reemployment rights. See Veterans’ Benefits. 16, 119. 
Service benefits allowed, correction of records. *Records. 208. 
Temporary promotion of officer. *Marine Corps. 391. 
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WAR, NATIONAL DEFENSE—Continued. 


Termination of readjustment allowances. *Servicemen’s Re- 
adjustment Act of 1944. 665. 


WAR OVERTIME ACT OF 1943. 
Authority to establish regular workweek. *Public Printer. 3282. 


WAR TRADE BOARD. 


Disclosure of information to Senate Committee. *Fedecral Com- 
munications Commission. 221. 


WASHINGTON, D.C. 


Regulation of buildings and construction. *Old Georgetown 
Act— District of Columbia. 441. 


WISCONSIN. 
Option, waiver of. *Lands, Buildings, Conveyancing. $11. 


WORDS AND PHRASES. 


‘‘Buildings’’ are construed to include appurtenant structures such 
as signs, fences, and walls, depending upon the connection and 
purpose with which the word is employed. 441. 

‘‘Classified civil service’’ as used in the Reorganization Act of 
1949 (63 Stat. 203) is synonymous with the competitive service. 
419. 

‘‘Come into agreement’’ with Committees on Armed Services of 
the Congress as used to disapprove action of executive branch 
is not warranted by the Constitution. 230, 300. 

‘‘Demolition’’ is in no way synonymous with the word ‘‘sale.’’ 481. 

‘‘Error’’ and ‘‘injustice’’ as used in section 207 of the Legislative 
Reorganization Act of 1946 do not indicate that the Congress 
intended any limited or technical meaning of them. 94. 

‘‘Faith of the United States’’ evidences a pledge to pay an obliga- 
tion. 363, 403, 424. 

‘‘Income’’ as used in Veterans’ Regulation No. 1(a), part ITI, 
was intended to mean income upon which the veteran could 
rely for support of himself and family. 370. 

‘““May”’ (sec. 6(c), 44 Stat. 568) connotes exercise of discretion 
by Secretary of Commerce but it must be exercised in the inter- 
est of the United States. 5386. 

“Portion of the quota’ refers to the division of an immigrant 
quota into the classes established by the act, and not to a 
part of any class. 488. 

‘Public lands’’ describe lands which are subject to sale or other 
disposal under general laws, and to which the rights of others 
have not attached. $44. 

“Reasonable time’’ depends upon all of the circumstances of the 
particular case. 236. 

“Sale” is in no way synonymous with the word “demolition.”’ 
481. 
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WORDS AND PHRASES—Continued. 

“State”? as used in Federal Unemployment Tax Act, defined to 
include Alaska, Hawaii, and District of Columbia. 210. 

“Temporary position’’ under Selective Training and Service 
Act of 1940 (54 Stat. 890) includes positions which are ‘‘tem- 
porary for the duration of the emergency.’’ They are to 
be regarded as ‘‘temporary positions” within the intendment 
of the statute. 119. 


WORLD WAR ADJUSTED COMPENSATION ACT. 
Correction of records, service benefits allowed. *Records. 303. 
WORLD WAB II. 


Termination of readjustment allowances. *Servicemen’s Read- 
justment Act of 1944. 665. 


WURTTEMBURG, GERMANY. 
Administrative certificates of citizenship. *Citizenship. 46592. 


YUGOSLAVIA EMERGENCY RELIEF ASSISTANCE ACT OF 
1950. 
Preference given United States-flag commercial vessels for 
certain ocean cargoes. *Surplus Property. 192. 
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